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CHAPTEE  XTII.  Chap.  Xlli. 


JLS  TO   MATTERS   RELATING   TO   THE   COMPLETION   OF 
THE   PURCHASE, 

1.  The  execution   of  the  conveyance: — hy  married  women, 
&c. — conveyance  of  trust  estates  under  the  Trustee  Ad,  1850, 

2.  As  to  the  discliarge  of  incumbrances. 

3.  As  to  purchaser's  liability  to  see  to  application  of  pur- 
chase-money. 

4.  As  to  the  amount  payable  in  respect  of  purchase-money — 
?uno  increased  or  diminished. 

5.  As  to  execution  by  the  vendor. 

6.  To  whom  and  Jww  the  purchase-money  shall  be  paid — and 
as  to  its  reinvestment  on  sales  to  railway  companies. 

7.  As  to  purchaser's  right  to  deeds,  attested  copies,  &c. 

8.  As  to  matters  necessary  to  insure  the  full  effect  of  eocecuted 
conveyance ; — registration,  inrolment,  &c. 

9.  As  to  stamps. 

10.  As  to  costs.  • 

(1.)  The  vendor  must,  if  practicable,  in  person  convey  (a),  or,      Section  l, 

as  respects  copyholds,  surrender  (6)  the  property :   the  pur-  The  execution 

chaser  need  not  unnecessarily  rely  upon  a  power  of  attorney,  ance  &o''^*^" 

which,  although  irrevocable  if  given  for  valuable  considera-  Vendor  must 

tion  (c),  may  have  determined  by  the  death  of  the  prin-  pgrgo^n,"' 
cipal  (d) ;    or  may   have   been   suspended    by  his    mental 

(a)  2  Ves.  681.  (d)    WaUace  v.  Cooi:,  5  Esp,  117; 

(6)  Mitchd  V.  Neale,  2  Ves.  679;  see  .SaScy  v.  CoHciJ,  18  Beav.  179;  and 

Noelv.  Weston,  6  Mad.  50 ;  see  Anon,.,  'Webb  v.  Kirby,  3  Jur.  N.  S.  73;  3 

cited  1  Esp.  116 ;  Richards  v.  Barton,  Sma.  &  G.  333 ;  7  De  G.  M.  &  G. 

ibid.  269,  376. 

(/•)  Suprd,  p.  288. 

VOL,  II,  II 
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522  MATTERS   KELATING   TO   COMPLETION   OF   PUKCHASB. 

Chap.  XIII.    incapacity  (e).     Any  assurance  of  a  married  woman's  interest 

^^-^ —  in  real  estate,  executed  under  a  power  of  attorney,  seems  to 

be  inoperative  (/).  Where  a  deed  is  executed  by  attorney, 
the  attorney  executes  in  the  name  of  his  principal :  the  fact 
being  noticed  in  the  attestation.  So  also,  apparently,  in  the 
case  of  the  execution  of  a  deed  by  the  committee  of  a  lunatic, 
on  his  behalf  (g). 

Conveyance  of      "Where,  on  the  sale  of  freeholds,  a  married  woman  joins 

married  in  respect  of  her  estate  or  interest  not  settled  to  her  separate 

beTi^now-'     appointment  or  use,  her  acknowledgment  of  the  deed  under 

ledged  under    the  3  &  4  Will.  IV.  c.  74,  is  an  essential  part  of  the  convey- 
3&4Will.iy.  ^  ■' 

e.  1i.  ance  (h) :    so,  where,  being  entitled  to  the  proceeds  of  real 

estate  devised  in  trust  for  sale,  she  joins  in  conveying  this 
estate  to  the  trustee  (j) ;  such  concurrence  being  for  the 
purpose  of  obviating  some  possible  objection  to  the  validity  of 
the  sale  itself ;  and  not  merely  to  supply  the  want  of  a  power 
in  the  trustee  to  give  a  sufficient  discharge  for  the  purchase- 
money:  and  the  purchase-money  should  not  be  paid  until 
such  acknowledgment  be  perfected.  So,  a  lease  by  husband 
and  wife,  seised  in  fee  in  right  of  the  wife,  should  be  acknow- 
ledged by  her ;  but  slight  circumstances  may  constitute  an 
adoption  of  it  by  the  wife  surviving  her  husband  {k). 

Except  where  We  have  already  seen  that  a  married  woman,  who  is  not 
settled*  0  her  restrained  from  anticipation,  has  in  Equity,  in  respect  of  her 
separate  use.  separate  estate,  the  same  power  of  disposition  as  if  she  were  a 
feme  sole  (J).  But  it  is  only  very  recently  that  the  limits  of 
the  doctrine  of  the  wife's  separate  estate,  as  regards  her  power 
of  dealing  with  it  during  coverture,  have  been  precisely 
defined.  Take  the  simple  case  of  real  estate  devised  to 
trustees  in  fee,  upon  trust  for  the  sole  and  separate  use  of  a 

(e)  Duke  of  BeaufoH  v.  Qlyim,  25  716 ;  laasence  v.  Tiemey,  1  Mac   & 

L.  T.  171.  G.  572. 

(/)  Qraham  v.  Jackson,   6   Q.  B.  (»)  Pranks  v.  BoUam,  L.  E    3  Ch 

811.  Ap.  717. 

(si)  See  56  Gen.  Order  of  7th  Nov.  {k)  Toler  v.  Slater,  L   E    2  Q   B 

1868,  and  16  &  17  Vict.  c.  70,  s.  134.  42. 

(h)  Billing  v.  Wehb,  1  De  G.  &  S.  {I)  Supra,  p.  9. 
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married   woman  and   her  heirs, — can  she   during  coverture    Chap.  xill. 
dispose   of  the  whole  equitable  fee  by  an  unacknowledged   '—^— 


deed,  or  by  will,  or  is  her  power  of  absolute  alienation 
restricted  to  so  much  of  her  estate  as  is  co-extensive  with 
her  own  life ;  leaving  the  fee,  if  she  wishes  to  part  with  it 
during  coverture,  to  be  disposed  of  by  an  acknowledged 
deed  ?  In  the  recent  case  of  Taylor  v.  Meads  (m)  in  which  the 
prior  conflicting  authorities  (n)  were  fully  considered,  Lord 
Westbury  held  that  a  married  woman,  not  restrained  from 
anticipation,  has,  as  incident  to  her  separate  estate,  and  with- 
out any  express  power,  an  absolute  right  of  disposition  over 
her  equitable  fee  by  deed,  not  acknowledged  under  the  Act, 
or  by  will;  and  it  would  seem  that  the  interposition  of 
trustees  is  not  necessary  to  give  her  this  right  (o).  There 
must,  however,  be  clear  proof  of  an  intention  to  annex  the 
separate  use  to  the  whole  fee,  and  not  merely  to  the  life 
estate  (p). 

The  decision  in  Taylw  v.  Meads,  though  apparently  the  Remarks  on 
logical  result  of  the  doctrine,  has  not  been  universally  Meadt. 
approved ;  and  in  a  later  case  {cj),  V.-C.  Kindersley  appears 
to  have  considered  it  the  only  binding  authority  for  the  pro- 
position, that  the  corpiis  of  real  estate  can  be  settled  to  the 
separate  use  of  a  married  woman.  There  is  certainly  much 
to  be  said  in  favour  of  the  view  taken  by  Lord  Eomilly  in 
Ledimere  v.  Brotheridge  (f).  If  the  original  purpose  of  the 
doctrine  is  alone  to  be  regarded,  its  operation  may  reasonably 
be  restricted  to  the  period  of  coverture ;  especially  as  a  wider 
power  of  alienation,  exerciseable  by  the  married  woman  while 
under  her  husband's  influence,  may,  in  many  cases,  destroy 


(mi)  11  Jur.  K.  S.  166;   5  N.  E.  by  the /eme  corert;  but  it  is  conceived 

g4g  she  could  only  pass  the  legal  fee,  vested 

(n )  Lechmere  v. Brotheridge,  32  Beav.  in  her  for  her  separate  use,  by  a  statute 

353  ;  Buckell  v.  Blenhhorn,  5  Ha.  131,  deed. 

134  ;  Atchison  v.  Le  Mann,  23  L.  T.  (p)  Troutbeck  v.  Boughey,  L.  K.  2 

392  ;    Adams  v.   Gamble,  11  Jr.  Ch.  Eq.  537  ;  Lewin  on  Trusts,  p.  553. 
Kep.  ii,  269;  ,12  Ir.  Ch.  Rep.  102.  (?)  Troniheck  v.  Bovghey,  L.  K.  2 

(o)  Hall  V.  Waterhonse,  11  Jur.  N.  Eq.  534,  537. 
S.  361  ;  6  N.  K.  20  ;  a  case  of  devise  (')  32  Beav.  353;  see  judgment. 

e  '1 
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Chap.  XIII. 
Sect.  1. 


the  protection  which  it  was  the  primary  ohject  of  the  equitable 
doctrine  to  afford.  But  the  sounder  view  is  conceived  to  be 
that  the  capacity  to  hold  as  separate  estate  carries  with  it,  as 
an  essential  incident  of  property,  a  right  of  absolute  alienation. 
Upon  principle,  this  right  ought  to  be  as  complete  where  the 
separate  use  is  annexed  to  the  fee,  as  where  it  is  annexed 
only  to  the  life  estate  :  and  its  exercise  would  practically  be 
denied  to  the  married  woman,  if  she  could  only  dispose  of  her 
equitable  fee  settled  to  her  separate  use,  with  the  concurrence 
of  her  husband  and  with  the  formalities  prescribed  by  the 
Statute. 


Proposed  alte- 
ration of  the 
lair. 


A  measure  is  now  passing  through  Parliament  to  amend 
the  law  with  respect  to  the  property  of  married  women.  The 
proposed  Act,  as  amended  in  Committee  of  the  House  of 
Commons,  provides  that  a  married  woman  shall  be  capable  of 
holding,  acquiring,  alienating,  devising  and  bequeathing  real  and 
personal  estate  as  if  she  were  a  feme,  sole.  She  is  not,  however, 
to  have  power  to  dispose  otherwise  than  by  will  of  any  free- 
hold or  copyhold  hereditaments,  or  any  future  or  reversionary 
interest  in  personalty,  or  to  release  or  extinguish  any  power ; 
but  her  capacity  to  dispose  of  such  hereditaments  and  other 
property  is  to  remain  as  at  present. 


Acknowledg- 
ment, by 
whom  to  be 
taken. 


Special  com- 
missioners ap- 
pointed nunc 
pro  tunc. 


The  acknowledgment  is  to  be  made  before  one  of  the  Judges 
of  the  superior  Courts  at  Westminster,  or — before  the  aboli- 
tion of  the  office — a  Master  in  Chancery,  or  before  a  County 
Court  Judge  (s),  or  before  two  of  the  perpetual  Commissioners 
appointed  under  the  Act  (t),  or — where  by  reason  of  residence 
beyond  seas,  or  ill-health,  or  any  other  sufficient  cause,  the 
married  woman  shall  be  prevented  from  so  acknowledging  the 
deed — before  special  Commissioners  to  be  appointed  by  the 
Court  of  Common  Pleas  (u).  Where  a  commission  had  issued 
to  persons  supposed  to  be  near  a  particular  locality  up  the 
country  in  India,  and,  in  consequence  of  their  removal,  the 
acknowledgment  was  taken  before  strangers,  the  Court,  under 


(»)  19  &  20  Vict.  c.  108,  s,  23.  («)  Sect.  83. 

(»)  Sect.  79. 
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the   special   circumstances,   allowed  the    commission  to   be    Chap.  Xlii. 
amended  by  inserting  their  names  (x).     When  the  Christian  — — 


name  of  either  the  woman  or  the  man  is  unknown,  a  com- 
mission may  issue  with  the  name  in  blank ;  but  moro  than 
ordinary  care  must  then  be  taken  to  verify  the  party  by 
aifidavit  (j/). 

The  person  or  persons  taking  the  acknowledgment  must  Certificate  of 
sign  a  memorandum  and  certificate  in  the  forms  prescribed  by  ment  to  be 
the  84th  section  of  the  Act.     The  certificate,  with  an  affidavit  ^d^^ed"^**^' 
verifying  the  same,  is  then  to  be  filed  in  the  Common  Pleas ; 
and  thereupon,  and  not  before  («),  the  deed  will,  as  respects 
the  married  woman,  take  effect  from  the  time  of  acknowledg- 
ment {a).     The  acknowledgment  may,  apparently,  be  taken 
at  anj'  time  after  execution  ;  and  in  the  case  of  a  disentailing 
deed,  it  need  not  precede  enrolment  (h).     When  the  certificate 
and  affidavit  are  inconsistent  with  each  other,  the  Court  will 
not  allow  them  to  be  filed  (c) :  and  therefore,  of  course,  will 
not  permit  a  certificate  to  be  so  amended  as  to  make  it  vary 
from  or  alter  the  sense  of  the  affidavit  {d). 

Where  the  certificate  merely  stated  the  belief  of  the  Com-  Defective  cer- 
missioners  that  the  married  woman  was  of  full  age  at  the 
date  of  the  acknowledgment,  instead  of  expressly  certifying 
the  fact,  it  was  nevertheless  allowed  to  be  filed  (e) ;  and 
a  description  of  the  woman  in  the  certificate  as  "Mary, 
the  reputed  wife  of  A.  B.,  otherwise  Mary  S.,  spinster," 
has    been  held   sufficient  (/).     The   affidavit    ought   to    be 


(as)  In  re  Stuhbs,  5  So.  N.  R.  327.  to  interlineations,  ei-asures,  or  omis- 

(y)  In  re  Apperton  or  Atherton,  1  sions  in  the  affidavit,  In  re  Worihing- 

C.  B.  447 ;  3  Dowl.  &  L.  26  ;  In  re  ton,  5  C.  B.  511 ;  In  re  Pagan,  ibid. 

Legge,  15  C.  B.  364.  436  ;  Re  Single,  15  C.  B.  449  ;  Anon. 

(z)  JoUy  V.  Hancock,  7  Exch.  820.  16  C.  B.  574  ;  He  Partridge,  1  Jur. 

(o)  Sects.  85  and  86.  N.  S.  1140  ;  an  erasure  In  the  jurat  ia 

(6)  Ex  parte  Taremer,  1  Jur.  N.  8.  fatal:  Se  Tiemey,  15  C.  B.  761. 

814;  24  L.  T.  Ch.  606;  affirmed  IJur.  (e)  Ex  parte  Wallis,  6  Jur.  N.  S: 

N.  S.  1194  ;  7  De  G.  M.  &  G.  627.  201. 

(c)  In  re  Dixon,  4  C.  B.  631.  (/)  Ex   parte   Fvanci^    5   C.    B. 

(d)  In  re  Millard,  5  C.  B.  753  ;  Ex  498. 
parte  Witty,  9  Dowl.  P.  C.  838 :  see,  as 
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Chap.  XIII.    engrossed  on   parchment,  but  if  written  on  paper  will  he 
accepted  (g). 


General  Eules 
of  Hilary 
Term,  1834. 


Separate 
examination 
of  married 
woman. 


The  General  Eules  published  by  the  Court  of  Common 
Pleas  in  Hilary  Term,  1834,  provide,  that  in  case  of  au 
acknowledgment  before  Commissioners,  one,  at  least,  of  such 
Commissioners  shall  be  a  person  who  is  not  interested  in  the 
transaction,  or  concerned  therein  as  attorney,  solicitor  or 
agent,  or  clerk  to  any  attorney,  solicitor  or  agent  so  interested 
or  concerned :  and  the  Commissioners  are  to  inquire  of  the 
married  woman,  separately  from  her  husband  and  from  the 
attorney  or  solicitor  employed  in  the  transaction,  whether 
any  provision  is  to  be  made  for  her  in  lieu  of  the  interest 
which  she  gives  up  (h) ;  and  if  so,  are  to  satisfy  themselves 
before  talking  the  acknowledgment  that  such  provision  has 
been  made  by  some  deed  or  writing  produced  to  them ;  or,  if 
not  made,  then  they  are  to  require  its  terms  to  be  reduced 
into  writing,  and  verify  the  same  by  their  signatures ;  and  the 
aftidavit  (t)  (which  may  be  made  by  one  of  the  Commis- 
sioners, although  he  be  the  solicitor  employed  in  the  transac- 
tion (Jc),)  is  to  be  in  the  form  annexed  to  such  General  Eules. 
When  the  certificate  is  filed,  the  deed,  under  a  later  Act  {l) 
ceases  to  be  impeachable  on  the  ground  of  interest  in  the 
parties  before  whom  it  was  acknowledged. 


Certificate 
lost  before 
being  filed. 


Where  a  married  woman  acknowledged  a  deed  before  a 
judge,  and  the  certificate,  duly  signed,  was  lost  before  it  was 
lodged  with  the  proper  officer  for  the  purpose  of  being  filed, 
the  Court  of  Common  Pleas  considered  that  they  had  no 
power  to  direct  the  judge  to  make  a  fresh  certificate ;  and 
expressed  no  opinion  as  to  the  validity  of  such  a  certificate  if 


(g)  Ex  parte  Carr,  S  C.  B.  496  ; 
see  In  re  Foster,  7  C.  B.  124. 

{h)  As  to  taking  an  acknowledg- 
ment from  a  deaf  and  dumb  woman, 
In  re  Harper,  6  Man.  &  G.  732. 

(i)  The  affidavit  must  speak  posi- 
tively to  the  fact  of  her  having  at- 
tained majority  :  In  re  Coverley,  8  Sc. 
147  ;  and  see  Ex  parte  WMk,  6  Jur. 


N.  S.  201. 

(k)  In  re  SchoUfidd,  3  Sc.  657  ;  but 
see  Ex  parte  Jane  Menhennet,  L.  E. 
5  C.  P.  16. 

(l)  17  &  18  Vict.  c.  75.  The  Act  is 
retrospective.  See  Me  OUerton,  15  C. 
B.  781;  and  Sanchs  v.  OUerton,  10 
Exch.  168,  which  gave  rise  to  it. 
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given  (m).     It  appears,  from  a  sutseq^uent  report,  that  the    Chap.  Xlll. 
married  woman  afterwards  reacknowledged  the  deed  (w).  — — 

The  Court  will  allow  the  acknowledgment  to  he  taken  in  Aoknowiedg- 

consideration  of  a  sum  of  money  actually  paid  to  the  married  sideration  of 

woman,  if  the  sum  so  paid  be  too  smaU  [e.  g.,  40^.)  to  form  the  ffltm^r'*^*" 

subject  of  a  settlement  (o) :  and  the  usual  inquiry  as  to  a  '^omen, 
.  .  ^  '  ^      J  allowed, 

provision  is  unnecessary  on  a  compulsory  sale  to  a  public 

company  {p). 

When  the  acknowledgment  has  been  taken  abroad,  the  As  to  the  affi- 
Court  has  refused  to  dispense  with  an  affidavit  of  verification,  aoknowledg- 
sworn  and  authenticated  according  to  the  local  law,  unless  it  ^jo^d^  ° 
were  distinctly  shown  that  great  inconvenience  would  result 
from  a  strict  adherence  to  the  ordinary  rule  {q) :  upon  this 
principle,  the  Court  has  received  an  affidavit  sworn  before  a 
British  Consul,  upon  evidence  either  that  he  was,  according 
to  the  Lex  loci,  competent  to  administer  an  oath  {r),  or  that 
there  was  no  local  authority  within  reach  who  possessed  such 
a  power  (s) :  so,  also,  it  has  received,  under  similar  circum- 
stances, affidavits  sworn  before  the  "  Provisional  British 
Consul  at  the  Society  Isles"  {t)  :  the  "  Minister  of  the  British 
Chapel  at  Moscow"  (u) ;  a  "  Political  Agent  up  the  country  in 
India"  (x) ;  and  "  the  Chief  Magistrate  at  Corfu"  (y) ;  and  a 
certified  copy  of  an  Act  of  the  "Imperial  Eoyal  Civil  Tribunal 
of  Milan"  (z) ;  but  has  refused  to  receive  an  affidavit  sworn 
before  the  British  Minister  at  Florence,  it  not  appearing  that 
there   was   no   local   authority  competent  to  take  the   affi- 

(m)  Se  a  Married  woman,  L.  B.  2  640,  does  not  seem  to  be  an  autho- 

C.  P.  511.  "ty  ^°^  ^^^  general  power  of  a  Con- 

(»)  L.  E.  4  Ch.  Ap.  36.  sul.     See  Ex  parte  Hutchinson,  5  C.  B. 

(o)  Ex  parte  Webber,  5  C.  B.  179.  499  ;  Ex  parte  Cooper,  16  C.  B.  225. 

(p)  In  re  Foste^,  7  C.  B.  120.  («)  Da«y  v.  MdUwood,  2  Man.  &  G. 

({)  Jn  re  Crawford,  4  C.  B.  626;  424;  Ex  parte  Daly,  9  Dowl.  P.  C. 

and  see  In  re  Eady,  6  Dowl.  P.  C.  380. 

615;  In  re  PearsaU,  9  Dowl.  P.  C.  («)  In  re  Darling,  2  C.  B.  347. 

46;  Ex  parte  Shaw,  ibid.  839  ;  In  re  (u)  In  re  PichersgUl,  6  Man.  &  G. 

Schiff,  1  Dowl.  &  L.  911  ;  Ex  parte  250. 

Way,  ihid.  950  ;  In  re  Street,  2  C.  B.  (x)  In  re  Stubbs,  5  So.  N.  R.  327. 

gg4  {y)  In  re  Hurst,  15  C.  B.  410. 

(r)  In  re  Barber,   4   Dowl.  P.  C.  («)  In  re  Clericetli,  15  0.  B.  762. 
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davit  (a).  A  recent  Act  (&)  has,  however,  enabled  every 
British  ambassador,  envoy,  minister,  charge  d'affaires,  or 
secretary  of  embassy  or  of  legation,  exercising  his  functions 
in  any  foreign  country,  and  every  British  vice-consul,  acting 
consul,  proconsul,  or  consular  agent,  as  well  as  every  consul- 
general  or  consul  exercising  his  functions  in  any  foreign  place, 
to  administer  in  such  country  or  place  any  oath,  or  to  take 
any  affidavit.  It  is  not  essential  that  the  af&davit  should 
state  where  the  acknowledgment  was  taken  (c). 


Where  there 
haa  been  delay 
in  filing  the 
certificate. 


Although  several  years  may  have  elapsed  since  the  acknow- 
ledgment, the  Court  will,  where  the  mistake  has  arisen  from 
inadvertence,  and  no  person  is  likely  to  be  prejudiced  {d), 
allow  the  certificate  to  be  filed  ;  but  wUl  require  a  fresh  affi- 
davit (e). 


Mode  of  as- 
suring married 
woman's 
interest  in 
copyholds. 


As  to  her 
acknowledged 


Upon  a  sale  of  copyholds,  a  surrender  to  the  use  of  the 
purchaser,  by  the  copyholder's  wife,  with  his  consent,  after 
she  has  been  privately  examined,  will  bar  her  right  to  free- 
bench,  if  any  exist  by  special  custom ;  although,  at  the  date 
of  the  surrender,  the  purchaser  has  no  legal  estate  in  the  pre- 
mises (/).  Upon  the  sale  of  her  copyhold  property,  if  she 
have  the  legal  estate,  the  conveyance  must  be  by  surrender  : 
if  her  estate  be  merely  equitable,  a  surrender  by  her  and  her 
husband,  after  she  has  been  privately  examined,  is  binding  as 
if  her  estate  were  legal  {g) ;  or  her  equitable  estate  will  pass 
by  a  mere  deed  acknowledged  under  the  Act  (K) :  so  also  as 
regards  her  equitable  estate  in  customary  freeholds  (i). 

So,  notwithstanding  a  doubt  which  has  been  entertained  (k). 


(a)  In  re  Bunscmy,  7  C.  B.  119. 
(6)  18  &  19  Viot.  c.  42. 

(c)  In  re  Partridge,   1   Jur.  N.  S. 
1140. 

(d)  Re  Edge,  L.  B.  1  C.  P.  533. 

(e)  Ex  pa/rte  Gardner,  3  C.  L.  E. 
341,  343  ;  In  re  Wame,  15  C.  B.767. 

(/)  See  Woody. iMnMrth,  1  Ph.  8. 

(^)  3  &  4  Will.  IV.  u.  74,  B.  90  ; 

hsr  surrender  may    be  taken  by  an 


infant  deputy  steward,  Eddleston  v. 
ColUns,  3  De  G.  M.  &  6.  1. 

{h)  Sect.  77. 

(t)  Torbuch  v.  Merviton,  19  L.  T. 
348. 

(fc)  Hobby  V.  CoUins,  4  De  G.  &  S. 
289,  reported  as  Hobby  v.  AUen,  20 
L.  J.  N.  S.  199,  V.-C.  K.  B. ;  15  Jur. 
835  ;  see  an  article  in  15  Jur.  pt.  2, 
p.  214;  andSug.  Stat.  240. 
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it  is  clearly  settled  that  an  acknowledged  deed  will  pass  a  mar-    Chap.  xill. 
ried  woman's  reversionary  interest  in  the  proceeds  of  sale  of 


real  estate  subject  to  a  trust  for  sale,  but  remaining  unsold  (I) ;  he?  revSI- 

or  in  money  subject  to  an  absolute  trust  for  investment  in  ^y  interest  in 

"  "  proceeds  of 

land  (m.)     So,  her  fine,  or  now  her  acknowledged  deed,  will  sale,  &o. 

bind  her  future  interest  and  right  of  renewal  in  renewable 
leaseholds  {n) ;  and  her  contingent  remainders  (o).  But  ac- 
knowledgment is  essential  in  order  to  biud  her  equitable 
interest  not  settled  to  her  separate  use  :  e.  g.,  a  married  woman 
cestui  que  trust,  concurring  in,  but  not  acknowledging,  tlie 
conveyance,  upon  a  purchase  by  her  own  trustee  for  sale,  is 
not  bound  {p). 

We  have  seen  that  an  assignment,  merely  by  the  husband.  As  to  her 
of  her  legal  terms  for  years,  is  sufficient ;  but  that,  as  respects  yea,„, 
her  equitable  chattels  real, — including  even  the  equity  of 
redemption  in  a  legal  term  mortgaged  by  her  husband  in  her 
right, — it  is  prudent  to  require  that  she  shall  join  in  and 
acknowledge  the  assignment  {q)  :  and  when  the  husband 
purports  to  convey,  for  the  continuance  of  the  coverture, 
his  wife's  freeholds,  a  like  precaution  seems  to  be  requisite  if 
the  legal  estate  be  outstanding,  or  in  reversion  expectant  on 
a  term  of  years  created  for  a  limited  purpose  (r). 

In  Wortham  v.  Pemberton  (s),  it  was  held  that  the  estate  of 
a  feme  covert,  tenant  in  tail  in  possession,  subject  to  a  jointure 
term,  was  equitable  during  the  joint  lives  of  herself  and  her 
husband,  or  during  the  continuance  of  the  term,  so  as  to 
entitle  her  to  a  settlement :  the  ground  of  this  decision 
being,  that  the  jointure  term  interposed  such  a  legal  estate  as 
enabled  the  Court  to  deal  with  the  property,  while  it  remained 

{I)  See  May  v.  Roper,  i  Sim.  360  ;  (p)  Frank  v.  BoUans,  L.  E.  3  Ch. 

1  Jarm.  on  Wills,  568,  n.;  Forbes  t.  Ap.  717. 
Adams,  9  Sim.  462.  (?)  Supra,  p.  8. 

(m)  3  &  4  Will.  IV.  c.  74,  s.  77.  (r)  Sanson  v.   Keating,   4  Ha.  1 ; 

(n)  Dickens  v.  Unthamk,  1  Jur.  N.  S.  Wortham  v.  Pemberton,  1  De  G.  &  S. 

91g_  644  ;   Wilkinson  v.   Ckarlesworth,    10 

(o)  Crofts  V.  MiddUton,   8  De  G.  Beav.  324. 
M.  &  G.  192;  overruling  V.-C.  Wood,  (s)  1  De  6.  &  S.   644;  and  see 

1  Jur.  N.  S.  1133  ;  2  K.  &  Jo.  191.  Sug.  560. 
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Chap.  XIII.  subject  to  the  term :  but  it  may  be  doubted  whether  this  deci- 
Sect.  1. 
sion  can  be  supported. 


Concurrence  By  the  91st  section  of  the  Act,  it  is  provided,  that  if  a 
when  dis-  '  husband  shall,  in  consequence  of  his  being  a  lunatic,  idiot,  or 
pensed  with.  ^^  unsound  mind,  and  whether  he  shall  have  been  found  such 
by  inquisition  or  not,  or  shall  from  any  other  cause  be  inca- 
pable of  executing  a  deed  or  making  a  surrender  of  lands  held 
by  copy  of  court  roll,  or  if  his  residence  shall  not  be  known, 
or  he  shall  be  in  prison,  or  shall  be  living  apart  from  his  wife, 
either  by  mutual  consent  (t)  or  by  sentence  of  divorce,  or  in 
consequence  of  being  transported  beyond  the  seas,  or  from 
any  other  cause  whatsoever,  it  shall  be  lawful  for  the  Court 
of  Common  Pleas  at  Westminster,  by  an  order  to  be  made  in 
a  summary  way  upon  the  application  of  the  wife,  and  upon 
such  evidence  as  to  the  Court  shall  seem  meet,  to  dispense 
with  the  concurrence  of  the  husband  in  any  case  in  which  his 
concurrence  is  required  by  the  Act  or  otherwise  :  and  all 
deeds,  &c.,  by  the  wife,,  pursuant  to  such  order,  are  to  be  exe- 
cuted, &c.,  by  her,  as  if  a  /«me  sole ;  and  when  executed,  &c., 
shall,  but  without  prejudice  to  the  husband's  rights  as  then 
existing  independently  of  the  Act,  be  as  good  and  valid  as 
they  would  have  been  if  he  had  concurred :  but  the  provision 
is  not  to  extend  to  cases  in  which  the  Lord  Chancellor,  or 
other  the  persons  intrusted  with  the  Great  Seal,  or  the  Court 
of  Chancery,  shall  be  protector  of  a  settlement  in  lieu  of  the 
husband.  This  clause  has  been  held  to  extend  to  copyholds, 
over-riding  the  77th  sect,  (u) :  it  does  not  appear  to  be  so 
expressed  as  to  render  acknowledgment  by  the  married  woman 
unnecessary,  although  such  was  probably  the  intention.  The 
order  has  been  made  in  cases  where  the  husband,  having  com- 
mitted an  act  of  bankruptcy,  has  absconded  and  gone  abroad, 
and  has  not  since  been  heard  of  (x) ;  even  although  the  wife 

(«)  As  to  what  constitutes  living  168  ;  Ex  parte  Stone,   9  Dowl.  P.  C. 

apart  by  mutual  consent,  see  In  re  843 ;  Ex  pa/rte  Denny,  2   C.   L.   R. 

Alice  JRageri,  L.  R.  1  C.  P.  47.  1755  ;  Ex  parte  Hulme  and  Ex  parte 

(u)  Ex  parte  Shirley,  5  Bing.  N.  C.  Gohham,    3  C.  L.  R.  149;    Ex  paHe 

226.  Lord,  ibid.  Zl,  i  the  affidavit  must  be 

(x)  Ex  jaarte  Gill,   1  Bing.  N.  C.  made    by  the    wife    herself  •  In  re 
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has  married  again  (y) ;  or  where  he  is  under  transportation  for    Chap.  xiii. 

felony  (z) ;  or  is  in  prison  abroad  (a) ;  or  has  left  for  Australia,    . — — 

in  distress,  and  with  no  intention  of  returning  (b) :  so,  where, 
although  not  a  lunatic  («),  he  was  in  a  state  of  complete 
imbecility  (d) :  so  where  he  was  living  apart  from  his  wife, 
and  refused  to  concur  in  conveying  property  vested  in  her  as 
a  trustee  (e) ;  or  in  conveying  her  own  property,  either  at 
all  (/),  or  unless  part  of  the  purchase-money  were  paid  to 
him  {g) :  but  the  Court  has  refused  an  order  in  cases  of,  what 
appeared  to  be,  his  mere  temporary  absence  from  the  country; 
as  where  the  wife's  affidavit  stated  that  he  had  gone  to  New 
Zealand,  and  when  last  heard  of,  was  employed  in  a  Govern- 
ment vessel,  and  that  she  believed  that  he  never  intended  to 
return  (h) :  so,  when  it  stated,  that  the  husband,  a  seaman, 
had  gpne  abroad,  and  that  she  had  not  heard  of  him  for 
many  years  and  believed  him  dead,  no  sufficient  grounds 
for  such  belief  being  stated  {i) :  so,  where  he  was  stated  to 
be  living  separate  from  his  wife,  in  London,  with  another 
woman  (/). 

And  the  disposing  power  of  a  married  woman  under  the  Married 


Bruce,  3  Sc.  N.  R.  592 ;  9  Dowl.  P.  N.  R.  30 ;  but  the  Court  will  not 
C.  840  ;  Sx  parte  WiUiama,  ibid.  72.  sanction  any  particular  form  of  con- 
As  to  erasures,  &c.,  vide  suprct,  p.  525,  veyanoe,  but  will  only  give  a  general 
n.  (d).  authority  to  convey  :  In  re   Woodall, 

(y)  Ex  parte   YamaU,   17    C.    B.  3  C.  B.  639. 

189.  {Ti)  Ex  pwrte  Gilmore,  3  C.  B.  967; 

(z)  Ex  parte  WimJmsh,  3  C.  L.  E.  In   re  Smith,  16   L.  J.,   N.  S.,  C.  P. 

340.  168  ;  but  see  In  re  'Kelsey,  16  C.  B. 

(a)  Re  Atbinia,  i  W.  R.  208.  197  ;  Se  Spiers,  17  C.  B.  176  ;  In  re 

(6)  In  re  KeUey,  16  C.  B.  197.  Sophia  Martin,  i  Jur.  559. 

(c)  As  to  what  evidence  of  existing  (i)  Ex  parte  Taylor,  7  0.  B.  1. 
lunacy  is  sufficient,  see  In  re  Turner,  Of  course  the  order  was  applied  for 
8  C.  B.  166.  as  a  means  of  avoiding  the  necessity 

(d)  In  re  WoodaU,  3  C.  B.  639.  of  proving  the  death  as  a  matter  of 
(«)  In    re    Mirfin,   4   Man.   &   Gr.  title,  and  it  was  eventually  made,  on 

635.  further  evidence  :   but  the  affidavit 

(/)  Ex  parte  SnMing,  3  C.  L.  B.  must  describe  her  as  his  "wife  "  and 

149  ;  In  re  Perrin,  14  C.  B.  420.  not  his  "  widow;"  Ex  parte  Sparrow, 

ig)  In  re  Woodcock,  1  C.  B.  437  ;  12  C.  B.  334. 

Re  Trendry,  5  W.  R.  322.     For  form  {j)  Ex  parte  Parker,   3   C.  L.  K. 

of  order  enabling  wife  to  convey  her  148;  Re  Squires,  25  L.  J.  C.  P.  55. 

own  estate,  see  Ex  parte  Duffill,  6  Sc. 
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woman  may 
by  aokDow- 
ledged  deed 
convey  con- 
tingent inte- 
rests, and 
disclaim, 

Malins'  Act. 


Married 
woman 


judicially 
separated. 


above  Act,  is,  by  the  8  &  9  Vict.  c.  106,  extended  to  con- 
tingent and  other  similar  interests,  and  to  rights  of  entry :  and 
she  is  also  thereby  enabled  to  disclaim,  by  an  acknowledged 
deed  under  the  3  &  4  Will.  IV.  c.  74,  any  estate  or  interest  in 
tenements  or  hereditaments  in  England,  of  any  tenure  (k). 

And  by  the  20  &  21  Vict.  c.  57,  her  power  of  disposition 
by  an  acknowledged  deed  is  extended  to  her  reversionary 
interests  in  personalty  under  any  instrument  executed  after 
the  31st  December,  1857,  and  not  being  a  settlement  or 
agreement  for  a  settlement  made  on  her  marriage.  As  we 
have  already  seen  (I)  a  married  woman,  who  is  judicially 
separated  from  her  husband,  has  the  same  power  of  disposition 
over  her  after-acqiiired  property,  as  if  she  were  a  feme  sole. 


As  to  assign- 
ment of  terms 
for  years  by 
executors  or 
administra- 
tors. 


An  assignment  of  leaseholds,  or  any  other  chattel  interest 
in  real  estate,  by  one  of  several  executors  or  administrators, 
is  valid  (m) :  so,  also,  is  an  assignment  by  an  executor  who 
dies  before  probate ;  but  the  will  must  eventually  be  proved ; 
as  the  probate  copy  is  the  only  evidence  of  the  appointment 
of  the  executor  (w) :  "but  an  assignment  by  a  person  assuming 
to  act  as  administrator,  and  who  subsequently  obtains  letters 
of  administration,  is  void  (o). 


Power  for 
promoters  of 
public  under- 
takings to 
convey  to 
themselves 
upon  refusal 
or  default  of 
owners. 


By  the  Lands  Clauses  Consolidation  Act,  if,  upon  the 
deposit  in  the  Bank  of  the  purchase-money  or  compensation 
agreed  or  awarded  to  be  paid  in  respect  of  lands. purchased 
or  taken  by  the  promoters  of  the  undertaking,  the  owners  or 
statutory  owners  fail  to  convey  the  land  upon  request,  the 
promoters  are  authorized  to  execute  a  deed-poU,  which  will 
have  all  the  effect  of  a  conveyance  by  the  owners  or  statutory 
owners  (p) :  similar  powers  are  also  conferred  upon  the  promo- 
ters of  the  undertaking,  in  the  several  events  of  the  owners  (q) 


(i)  See  sects.  6  and  7  of  the  Act. 

(J)  Supra,  p.  9. 

(m)  Simpson  v.  Outtei'idge,  1  Madd. 
609  ;  Sneesby  v,  Thome,  1  Jur.  N.  S. 
536  ;  affirmed  ib.  1 068, 

(h)  Brazier  v.  Hudson,  8  Sim.  67. 


(o)  Wms.  on  Executors,  6th  ed. 
390;  Morgan  v.  Thomas,  8  Exch.  302. 

(p)  See  sect.  75. 

(?)  Qumre,  whether  this  includes 
statutory  owners.  See  Frend  and 
Ware's  Rail,  Conv.  83,  n. 
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refusing  to  convey,  or  failing  to  make  a  title,  or  not  being    Chap.  xiii. 
discoverable  (r).  _!!_^!__ 


Where  a  trustee  of  an  outstanding  legal  estate  refuses  in  Trustee  bound 
a  plain  case  to  convey  at  the  request  of  a  party  entitled  to  requ'e'srof"^ 
a  conveyance,  he  will,  if  a  bill  be  filed  against  him,  be  fixed  J^"*  ^^ 
with  costs  (s) :  so,  where  a  trustee  for  sale  with  the  consent 
of  his  cestuis  que  trust,  refused  without  sufficient  reason  to 
concur  in  a  sale  which  they  had  agreed  upon,  he  was  ordered 
to  pay  the  costs  of  a  suit  for  his  removal  from  the  trustee- 
ship (t) :  and  where  a  party  has  accepted  a  trust,  he  cannot, 
it  is  conceived,  justify  his  refusal  to  convey  on  the  ground 
that  no  estate  is  in  fact  vested  in  him.     A  trustee,  however, 
when  required  to  convey  the  estate  on  the  ground  of  the 
trusts  having  terminated,  is  entitled  to  clear  and  satisfactory- 
evidence  of   such  being  the  fact  (u).     And  he   cannot  be  But  only  by 
required  from  time  to  time  to  divest  himself  of  different  „„de1^^h^h 
parcels  of  the  trust  estate,  or  to  convey  by  other  words  and  ^«  himself 

took  estate. 

descriptions  than  those  by  which  the  conveyance  was  made 
to  himself  (x) ;  and  the  same  is  the  rule  in  the  case  of  a 
mortgagee  (x). 

The   concurrence   of    the  mortgagee   in    the    conveyance  Concurrence 
should,  where  possible,  be  obtained,  even  where  the  mortgage  should  f e^ob- 
is  intended  to  be  kept  on  foot;  for  as  a  mortgagee  with  *^anoe"of°" 
several  securities  on  two  different  estates  is  entitled  to  hold  equity  of  re- 
both  until  full  payment   of    all   that    is  due   to  him,   the 
purchaser  of  the  equity  of  redemption  of  one   estate  may 
have  to  redeem  the  mortgage  subsisting  on  the  other  (y). 

And  a  mortgagee  cannot  be  compelled  to  re-convey  before  Mortgagee, 

when  bound  to 
convey, 
(r)  See  sects.  76,  77.     See,  on  tlie      See  as  to  a  protector,  Buttanshaw  v. 

construction  of  a  clause  in  a  private  Martin,  Johns.  89. 
Act,  similar  to  the  76th  section,  Doe  (»)  Ooodson  v.  Ellison,  3  Euss.  594. 

'v.  Manchester,  Bury,   and  Bosendale  {y)  Farebrother   v.    Wbodhouse,   23 

Jtail.  Co.,  9  Jur.  949.  Beav.  18  ;  TweedcUe  v.   TweedaU,  23 

(»)   Willis  V.  Hiscox,  4  Myl.  &  Cr.  Beav.  341;  TasseU  v.  Smith,  2  De  G. 

197;  Hampshire  v.  Bradley,  2  Coll.  34.  &  Jo.  713  ;  and  see  Vint  v.  Padgett, 

(t)  Palairetv.  Ca/i-ew,WBeii,v.  564.  1  Giff.   446;  2  De  G.  &Jo.  611,  a 

(u)  Holford  V.  Pliipps,  3  Beav.  434 ;  strong  case. 
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the  time  fixed  for  redemption,  although  he  be  tendered  his 
principal  with  interest  up  to  that  time  (a) :  nor,  if  the  day- 
fixed  for  redemption  be  allowed  to  elapse,  can  he  subsequently 
be  compelled  to  convey  without  either  six  months'  notice  or 
six  months'  interest  paid  in  advance.  But  an  incumbrancer, 
although  not  a  party  to  the  contract,  may  so  act  as  to  bind 
himself  to  concur  in  a  sale  of  part  only  of  the  property  (a). 
Whether  a  stipulation  purporting  to  postpone  the  mort- 
gagor's right  to  redeem  for  a  period  of  twenty  years  will 
have  that  effect  seems  to  have  been  considered  doubtful  (6). 
And  where  a  mortgagee  has  accepted  a  tender  of  his  prin- 
cipal, interest  and  costs,  from  a  person  claiming  to  be  entitled 
to  redeem,  he  is  bound  to  convey  to  him  the  legal  estate  and 
to  deliver  up  the  title  deeds,  although  there  may  be  other 
claimants  of  the  equity  of  redemption  (c). 


Assignee  in 
bankruptcy 
not  consulted 
as  to  sale,  held 
entitled  to  a 
reference  as  to 
its  propriety. 


Where  a  dormant  assignee  in  bankruptcy  had  not  been 
consulted  as  to  the  sale  of  part  of  the  estate,  and  had 
reasonable  cause  to  doubt  whether  it  would  be  beneficial,  it 
was  held,  that  he  could  not  be  compelled  to  execute  the 
conveyance,  without  a  previous  reference  as  to  the  propriety 
of  the  sale  (d). 


Conveyance 
of  legal 
estates  &om 
trustees,  &c., 
formerly  pro- 
curable under 
1  Will.  IV. 
c.  60; 

repealed  by 
"  The  Trustee 
Act,  1850." 

Under  which 
the  Court 


In  many  cases,  a  conveyance  of  the  legal  estate,  which 
could  not  otherwise  have  been  procured  without  suit,  might, 
prior  to  the  1st  November,  1850,  have  been  obtained  under 
the  provisions  of  the  1  Will.  IV.  c.  60,  the  4  &  5  Will.  IV. 
c.  23,  and  the  1  &  2  Vict.  c.  69.  These  Acts  (e)  have  been 
repealed,  and  their  principal  provisions  have  been  re-enacted, 
along  with  considerable  additions,  by  the  13  &  14  Vict, 
c.  60  (cited  as  the  Trustee  Act,  1850).     By  this  Act(/),  as 


(s)  Srovm  T.  Cole,  14  Sim.  427. 

(a)  See  Crosse  v.  Rervy.  Society,  3  De 
G.  M.  &  G.  712  ;  Bowe  v.  May,  18 
Beav.  613. 

(6)  Cowdry  v.  Day,  5  Jur.  N.  S. 
1199. 

(c)  Pearce  v.  Morris,  L.  K.  8  Bq. 
217. 

(rf)  Ex  parte  UnderMl,  3  Mon.  & 


A.  660. 

(e)  As  to  the  efiFect  of  which,  see 
Hill  on  Trustees,  275,  et  seq. ;  and 
Coote  on  Mortgages,  3rd  ed.  359,  et 
seq. ;  and  Sug.  225. 

(/)  See  sect.  1  for  the  extended 
meaning  given  throughout  the  Act  to 
the  expressions  "lauds,"  "seised," 
"  contingent     right," 
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amended  by  the  15  &  16  Vict.  c.   55,  the  Lord  Ch'ancellor    Chap.  xiil. 
sitting  in    lunacy,  (as  respects  matters  within   that    juris-         ^° '  ' 


diction  (p-),)  the   Court  of   Chancery,  and  the   local  Courts  SyerafcMe. 
of   Lancaster  and  Durham   (as    respects   lands  within  the  °^~" 
palatinate  jurisdiction  (^),)  are   respectively  enabled  in  the 
several  cases  of — 

A  lunatic,  or  person  of  unsound  mind,  or  infant,   being  ?  lunatic  or 
seised  or  possessed  of  any  land  upon  any  trust  or  by  way  of  a°trustee"r* 
mortgage  (i),  or  entitled  to  any  contingent  right  in  any  lands  '"°'^S*S«*  '• 
upon  any  trust,  or  by  way  of  mortgage  (k) ; 

Or  of  any  person,  solely  or  jointly  with  any  other  person  orofatrus- 
or  persons,  seised  or  possessed  of  any  lands  upon  any  trust,  out  ofjufis- 
or  entitled  to  a  contingent  right  in  any  lands  upon  any  trust,  totl°found°' 
being  out  of  the  jurisdiction,  or  not  to  be  found  (J) ; 

Or  of  its  being  uncertain  which  of  several  persons  jointly  or  of  Us  being 
seised   or  possessed  of  any  lands  upon  any  trust  was   the  whtcho™ 

survivor  (m) :  f  ^^'^l  *^?«- 

^    '  '  tees  was  the 


surTivor ; 


"convey,"    "conveyance,"     "trust,"  (j)  Sects.  3  and  7:  see  as  to  luna- 

"  trustee,"  "  lunatic,"  "  person  of  un-  tic  vendors,  16    &    17    Vict.    c.  70, 

sound  mind,"  "  devisee,"  and  "  mort-  s.  122.  Forcases  under  these  sections, 

gagee."    The  word  "  land "  has  been  see  He  Scmmarez,  4  W.  E.  658 ;  Re 

held  to  include  rent-charges  (Seton,  Arrowsmith,  6  W .  B,.  7 i2 ;  Se  Ormerod, 

811,  Re  Homisoti)  ;  an  assignee  of  a  3  De  G.  4;  Jo.  249,  and  cases  there 

bankrupt  {Re  Joyce,  L.  R  2  Eq.  576),  cited ;  Reporter's  Trusts,  2  Jur.  IT.  S. 

the  executrix  of  a  surviving  trustee  349. 

{Re  EUia,  24  Beav.  426),  the  heir  of  a  (Jc)  Sects  4  and  8.    See  cases  cited 

deceased  mortgagee  {Re  Undermood,  in  last  note.    The  costs  of  proceed- 

3  K.  &  J.  745,)  and  the  husband  of  ings  under  this  Act  rendered  neces- 

a  feme  covert  trustee  {Re  Wood,  3  De  sary  by  the  mortgagee  becoming  of 

G.  F.  &  Jo.  126),  have  been  held  to  unsound  mind  must  be  borne  by  the 

be  "trustees."  See  Morgan's  Chancery  mortgagee  :    Hawkins    v.  Perry,   25 

Acts,  and  orders  for  cases  under  this  L.  J.  Ch.  656  :  but  the  mortgagor  is 

Act ;  and  see  the  Extension  Act,  1852.  not  entitled  to  his  costs  of  appearance 

(g)  Which  does  not  extend  to  lands  out  of  the  lunatic's  estate.  Re  Phillips, 

in  Ireland  ;   In  re   Davies,   3    Mao.  L.  R.  4  Ch.  Ap.  629. 

&  G.  278.    The  Lords  Justices  sitting  {I)  Sects  9  to  12.     See  Lechmere  v. 

in  lunacy  can  make  the  order;   Re  Clamp,  31  Beav.  578  ;  Re  Marquis  of 

Waugh,  2  De  G.  M.  &  Gi  279,  and  Bute's  Will,  Johns.  15. 

see  15  &  16  Vict.  c.  87,  s.  15.  (m)  Sect.  13,  "  Land,"  in  thLs  and 

{k)  Sect.  21.  the  two  following  sections  does  not 
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Sect.  1. 

or  of  its  being 
uncertain 
whether  last 
trustee  be 
living  or 
dead; 

or  of  trustee 
dying  without 
an  heir ; 


HATTERS   RELATING   TO   COMPLETION   OF   PURCHASE. 

Or  (where  one  or  more  person  or  persons  shall  have  been 
seised  or  possessed  of  any  lands  upon  any  trust)  of  its  not 
being  known  whether  the  trustee  last  known  to  have  been 
seised  or  possessed  be  living  or  dead  (ft) ; 

Or  of  any  person  seised  of  any  lands  upon  any  trust 
having  died  intestate  as  to  such  lands  without  an  heir,  or 
having  died  and  its  not  being  known  who  is  his  heir  or 
devisee  (o) ; 


orofcontiu-  Or  of  lands  being  subject  to  a  contingent  right  in  any 

being  claim-      Unborn  person  or   class  of  persons,  who,  upon  coming  into 
trustee"™  existence,  would,  in  respect  thereof,  become  seised  or  pos- 
sessed of  such  lands  upon  any  trust  {p) ; 


or  of  trustee  Qr  of  a  person  jointly  or  solely  seised  or  possessed  of  any 

conrey,  &c. ;  lands.  Or  entitled  to  a  contingent  right  therein  upon  any 
trust,  being  demanded  by  a  person  entitled  to  require  a  con- 
veyance, assignment,  or  release  of  the  same  respectively,  or 
his  agent,  to  convey,  release,  or  assign  the  same,  but  wilfully 
refusing  or  neglecting  to  convey  or  assign  the  said  lands  {q) 
for  the  space  of  twenty-eight  days  next  after  such  demand  (r): 
make  a  vesting  to  make  an  order  vesting  such  lands  in  such  person  or  persons 
in  such  manner  and  for  such  estate,  or  releasing  the  lands 
subject  to  such  contingent  right  therefrom,  or  disposing  of  the 
same,  as  the  Court  shall  direct :  and  the  order  is  in  itself  to 
operate  as  an  assurance. 


or 

order,  which 
is  to  operate 
as  an  assur- 
ance. 


And  may,  And  where  any  mortgagee  shall  have  died  without  having 

under  certain  ,    .  , 

circumstances,  entered  into  the  possession,  or  iato  the  receipt  of  the  rents 

OTder  inre-  °^  ^^^  proiits  (s)  of  the  mortgaged  lands,  and  the  money  due  in 


include  "  leaseholds ;"  see  Re  Harvey, 
Seton,  819  ;  but  see  Re  Mundel,  8  W. 
E.  683. 

(«)  Sect.  14. 

(o)  Sect.  15.  -See  Wilks  v.  Groom, 
2  Jur.  N.  S.  1077. 

(p)  Sect.  16. 


right,''  seems  omitted. 

(r)  15  &  16  Vict.  c.  55,  s.  2,  repeal- 
ing BS.  17  &  18  of  former  Act ;  on 
which  see  Rowley  v.  Adams,  14  Beav. 
130. 

(s)  Sect,  19.  These  words  will,  it 
is  conceived,    materially   affect    the 


(q)  "  Or  to  release  such  contingent      utility  of  the  clause. 
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respect  of  the*  mortgage  shall  have  been  paid  to  a  person    ci^ap.  Xlii. 

entitled  to  receive  the  same,  or  such  last-mentioned  person       ^^'^^'  ^' 

shall  consent  to  an  order  for  the  reconveyance  of  such  lands,  g^edfaXin 
the  Court  may  make  an  order  vesting  such  lands  in  such  "^^^  °^ 
person  or  persons,  in  such  manner,  and  for  such  estate  as  the 
Court  shall  direct,  in  case — 

An  heir  or  devisee  of  such  mortgagee  shall  be  out  of  the  heir  of  de- 
jurisdiction,  or  cannot  be  found  (f) ;  out  oHurS- 

diction  or  not 
.  to  be  found  ; 

Or  an  heir  or  devisee  of  such  mortgagee  shall,  upon  a  or  refusing  to 
demand  by  a  person  entitled  to  require  a  conveyance  of  such  "°"^^y  • 
lands,  or  his  agent,  have  stated  in  writing  that  he  wUl  not 
convey  the  same ;  or  shall  not  convey  the  same,  for  the  space 
of  twenty-eight  days  next  after  a  proper  deed  for  conveying 
such  lands  shall  have  been  tendered  to  him  by  a  person 
entitled  as  aforesaid,  or  his  agent ; 

Or  it  shall  be  uncertain  which  of  several  devisees  of  such  or  of  survivor 

,  , ,  .  of  several  do- 

mortgagee  was  the  survivor  ;  visees  being 

unknown ; 

Or  it   shall  be  uncertain    as  to  the  survivor  of  several  or  of  its  being 
devisees  of  such  mortgagee,  or  as  to  the  heir  of  such  mort-  whetlier  iicir 
gagee,  whether  he  be  living  or  dead ;  dertse"  be^ 

alive ; 

Or  such  mortgagee  shall  have  died  intestate  as  to  such  orofuol^e'r 

o  o  or  devisee 

lands,  and  without  an  heir ;  or  shall  have  died,  and  it  shall  existing  or 
not  be  known  who  is  his  heir  or  devisee  (u) ; 

And  the  order  is  itself  to  have  the  effect  of  an  assurance  (x). 

And  the  Court  may,  in  every  case,  instead  of  making  a  Court  may 

(t)  See  Re  Skitter's  Mortgage  Trusts,  the  administrator  of  an  intestate  mort- 

i  W.  R.  791  ;  Jie  Lea's  Timsts,  6  W.  gagee  in  fee,  whose  heir  is  unknown, 

K.  482 ;  Re  Hewitt,  27  L.  J.  Ch.  302.  the  debt  remaining  unpaid :  iSe  Mey- 

(it)  See  Re  Minchin's  Estate,  2  W.  rich,  9  Ha.  116  ;  but  this  has  been 

R.  179.  overruled : -Kc  ^odeji,  1  De  Gr.  M.  &  G. 

(x)  It   was  held  that   the    Court  57;  King's  Mortgage,  5  De  6.  &  Sm. 

cannot  under  these  provisions  vest  the  644. 
legal  estate,  subject  to  redemption,  in 
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Chap.  XIII. 
Sect.  1. 

appoint  a 
person  to  con- 
vey, &e.,  in- 
stead of 
making 
vesting  order. 

As  to  copy- 
holds. 


IVUTTERS  EELATING  TO  COMPLETION  OF  PUECHASK 

vesting  or  releasing  order,  appoint  a  person  to  make  a 
conveyance,  assignment,  release,  or  disposition  of  the  lands, 
or  contingent  interest ;  which,  when  duly  made,  is.  to  have 
the  effect  of  a  vesting  or  releasing  order  (y). 

As  respects  copyhold  or  customary  lands,  a  vesting  order, 
if  made  with  the  consent  of  the  lord  or  lady  of  the  manor, 
is  sufficient  to  pass  the  lands  without  surrender  or  admit- 
tance ;  and  it  appears  that  in  practice  such  consent  is  always 
required  by  the  Court  (z) ;  and  where  it  appoints  a  person  to 
convey  such  lands,  such  person  may  do  all  acts  and  execute 
all  instruments  for  the  purpose  of  completing  the  assu- 
rance («),  and  which  are  to  he  effective  accordingly. 


Court  may 
declare  what 
parties  are 
trustees  of 
lands  com- 
prised in  any 
suit  for  spe- 
cific per- 
formance, &c. 


And  where  any  decree  shall  he  made  hy  any  Court  of 
Equity  for  the  speciiic  performance  of  a  contract  concerning 
any  lands,  or  for  the  partition  or  exchange  of  any  lands,  or 
generally  when  any  decree  shall  be  made  for  the  conveyance 
or  assignment  of  any  lands,  either  in  cases  arising  oiit  of 
the  doctrine  of  election  or  otherwise,  such  Court  may  declare 
that  any  of  the  parties  to  the  suit  are  trustees  of  such  lands, 
or  any  part  thereof,  within  the  meaning  of  the  Act :  or  may 
declare,  concerning  the  interests  of  unborn  persons  who 
might  claim  under  any  party  to  such  suit,  or  under  the  will  or 
voluntary  settlement  of  any  person  deceased  who  was  during 
his  lifetime  a  party  to  the  contract  or  transactions  concerning 
which  such  decree  is  made,  that  such  interests  of  unborn 
persons  are  the  interests  of  persons  who,  upon  coming  into  ex- 
istence, would  be  trustees  within  the  meaning  of  the  Act :  and 
thereupon  the  estates,  rights,  and  interests  of  such  persons,  born 
or  unborn,  may  be  dealt  with  by  order  under  the  Act  (&). 


Where  trustee      Under  the  Bankruptcy  Act,  1861,  where  the  bankrupt 


(y)  Sect.  20.  For  form  of  con- 
veyance, see  Ex  parte  Foley,  8  Sim. 
895  ;  and  as  to  the  form  of  order,  see 
Seton,  794,  799. 

(z)  See  Cooper  v.  Jones,  2  Jur.  N.  S. 
59 ;  he  must  either  appear  and  eon- 
sent,  or  give  a  certificate  of  consent; 


which  must  be  verified  by  affidavit, 
S.  O. ;  and  see  Ayles  v.  Cox,  17  Beav. 
584;  and  see  Cooper  v.  Jones,  iM 
snprA. 

(o)  Sect.  28. 

(J)  Sect.  30. 
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was  as  trustee  seised,  possessed  of,  or  entitled  to  any  real    Chap,  xiii, 

or  personal  estate,  the  Lord  Chancellor  had  power  on  the  ^'""'' ^"    . 

petition  of  the  person  entitled  in  possession  to  the  receipt  bankrupt, 
of  the  rents,  &c.,  to  order  a  conveyance  or  transfer  hy  the 
assignees  upon   the  trusts  subsisting  at  the  date   of    the 
bankruptcy  (c).     This  enactment  had  no  application  where 
the  property  was  vested  in  thp  bankrupt  as  a  bare  trustee, 
and  consequently  did  not  pass  to  his  assignees  ;  and  the 
mere  fact  of  bankruptcy  was  in  some  cases  held  an  insuffi- 
cient   ground    for   appointing  a  new  trustee  in  his   stead 
under  the  Trustee  Act,  1850  (d).     But   under  the  recent  Under  the 
Bankruptcy  Act,  the  operation  of  the  32nd  section  of  the  recent  Act, 
Trustee  Act,  1850,  is  extended  so  as  to  authorize  the  Court 
of  Chancery  to  appoint  a  new  trustee  in  substitution  for  the 
bankrupt  (whether  voluntarily  resigning   or  not)   in  cases 
where  it  appears  expedient  to  do  so  (e). 

And  under  the  Trustee  Act  (/),  whenever  an  order  shall  Certain  alie- 

,  T       p        ,,  p  .  .      .  gationsmade 

be  made  tor  the  purpose  ot  conveying  or  assignmg  any  evidence  of 
lands,  or  of  releasing  or  disposing  of  any  contingent  right,  if  order  made 
and  shall  be  founded  on  an  allegation  of  the  personal  inca-  'l»ereon, 
pacity  of  a  trustee  or  mortgagee,  or  on  an  allegation  that  a 
trustee  or  the  heir  or  devisee  of  a  mortgagee  is  out  of  the 
jurisdiction,  or  cannot  be  found,  or  that  it  is  uncertain  which 
of  several  trustees  or  which  of  several  devisees  of  a  mort- 
gagee was  the  survivor,  or  whether  the  last  trustee  or  the 
heir  or  last  surviving  devisee  of  a  mortgagee  be  living  or 
dead,  or  on  an  allegation  that  any  trustee  or  mortgagee  has 
died  intestate  without  an  heir,  or  has  died,  and  it  is  not 
known  who  is  his  heir  or  devisee,  then  in  any  of  such  cases 
the  fact  of  an  order  being  made  upon  such  an  allegation 
shall  be  conclusive  evidence  of  the  matter  so  alleged,  in  any 
Court  of  Law  or  Equity,  upon  any  question  as  to  the  legal 
validity  of  the  order ;  but  this  is  not  to  prevent  the  Court 

(e)  See    24  &   25  Viet.    c.    134,  (e)  32  &  33  Vict.  c.  71,  s.  117. 

Schedxde  Q.  ;  Lewin,  607.  (/)  Sect.  44 :  these  provisions  as 

(d)  Se  Bi-idginan,  1  Drew.  &  Sm.      to  evidence  do  not  seem  to  apply  to 
104 ;  but  see  Harris  v.  Harris,  29      orders  by  the  Palatinate  Courts. 
Eeav.  107. 
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Chap.  xili.   from  directing  a  re-conveyance,  &c.,  if  the  order  is  shown  to 
— —  have  been  improperly  obtained. 


No  escheat  of 
trust  and 
mortgage 
estates. 


And  a  subsequent  section  (gr)  re-enacts  the  3rd  and  5th 
sections  of  4  &  5  Will.  IV.  c.  23,  preventing  the  escheat  of 
property  held  upon  trust  or  mortgage. 


Stamp  duty  on      By  section  13  of  15  &  16  Vict.  c.  55,  vesting  and  releasing 
Testing  orders.  ^^^^^^^  operating  as  conveyances,  are  subjected  to  stamp  duty 
as  such. 


Interests  of 
vendor,  how 
far  capable  of 
being  dealt 
with  under 
Act. 


It  was  observed,  in  the  two  first  editions  of  this  work,  that 
the  words  "  trust "  and  "trustee,"  as  defined  in  the  interpreta- 
tion clause  of  the  Act,  would  include  the  case  of  a  vendor 
who  had  entered  into  a  valid  and  subsisting  contract  for  sale, 
or  his  representatives  ;  but  that  the  30th  section  (h)  seemed  to 
show  that  it  is  not  intended  that  a  vendor's  interests  shall 
be  dealt  with  under  the  Act  unless  there  have  been  a  decree 
for  specific'  performance,  or  an  express  declaration  of  trust  (i) : 
and  this  has  been  so  decided  (k)  :  nor  does  the  Act  enable 
the  Court  to  vest  in  a  purchaser  of  leaseholds,  from  a  mort- 
gagee with  a  power  of  sale,  a  nominal  reversion  left  in  the 
mortgagor,  when  the  mortgage  contains  a  mere  covenant  that 
upon  a  sale  being  made  the  mortgagor  will  assign  the  rever- 
sion as  the  purchaser  may  require  (Z) :  but  it  is  conceived 
that  it  is  otherwise,  where  there  is  the  usual  express  declara- 
tion of  trust  of  the  nominal  reversion  (m). 


In  one  case,  where  a  vendor,  after  tender  of  a  conveyance 


ig)  Sect.  46. 

{h)  Cited  supra,  p.  538. 

(»■)  See  Me  Dickinson,  17  L.  T.  231, 
V.-C.  K.  B.;  and  under  the  1  WiU. 
IV.  c.  60,  Ex  parte  WilUams,  11  Sim. 
5i ;  He  Weeding,  i  Jur.  N.  S.  707 ; 
Gust  T.  Middleton,  9  W.  B.  242. 

(Je)  He  Ca/rpenter,  Kay,  418 ;  and 
see  Ee  Burt,  9  Ha.  289  :  and  as  to 
lunatics,  16  &  17  Vict.  c.  70,  s.  122 ; 
and  see  Re  Weeding  and  Oust  v.  Mid- 
dleton,  uU  supra,  and    oases    cited, 


Seton,  892. 

(I)  He  Propert,  22  L.  J.  Ch.  948. 
It  is  singular  that  V.-C.  Wood  refers 
to  this  case  (see  Kay,  420),  as  if  there 
had  been  an  express  declaration  of 
trust,  instead  of  a  mere  agreement  to 
assign. 

(m)  See  Dav.  ConT.  vol.  ii.  pp.  589, 
590,  and  Se  OoUingwood,  6  W.  E.  536  ; 
Se  Cuming,  L.  E.  5  Ch.  Ap.  72;  but 
see  remarks  of  V.-C.  Wood,  Kay, 
420. 
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settled  by  tlie  judge,  refused  either  to  convey  or  to  receive  Chap.  xiii. 

the  purchase-money,  he  was  declared  a  trustee  within  the  ^^— ^ — 

meaning  of  the  Trustee  Acts ;  and,  on  the  purchaser  paying 
his  purchase-money  into  Court,  his  solicitor  was  to  execute 
the  conveyance  for  the  vendor  (n). 

Wliere,  on  a  sale  of  copyholds,  the  vendor  covenanted  to  Cases  where 
stand  seised  thereof  in  trust  for  the  purchaser,  until  the  thev"ndra-or 
surrender  shoiild  be  made,  he  was  held  to  be  a  constructive  u'^  lieir  has, 

been  held 

trustee  within  the  Acts,  without  bill  filed  (o) :  so,  also,  tlie  trustee  for  the 
heir  of  a  vendor  who  died  before  completion  of  a  compulsory 
sale  to  a  railway  company  {p) :  so,  where  an  equitable  rever- 
sionary interest  in  real  estate  had  been  sold  and  assigned  to 
the  purchaser,  the  legal  interest,  which  had  been  improperly 
conveyed  to  the  vendor,  was,  without  suit,  vested  in  the 
purchaser  {q) :  so,  where  a  testator  directed  his  executors 
to  sell  and  apply  the  proceeds,  and  afterwards  himself  con- 
tracted to  sell,  his  heir  was  declared  a  trustee  of  the 
outstanding  legal  estate  (r). 

In  a  well-drawn  mortgage,  the  power  of  sale  usually  pro-  Heir  of  mort. 

vides  that,  if  exercised  by  any  person  not  seised  of  the  legal  fruslee  for  the 

estate,  the  person  in  whom  the  legal  estate  shall  be  vested  ^^sal  personal 
'  ^  °  _  representa- 

shall  convey  as  the  person  exercising  the  power  shall  direct,  tires. 
The  effect  of  such  a  provision  is  to  make  the  person  seised  of 
the  legal  estate  a  trustee  for  the  parties  entitled  to  the 
mortgage  money  :  but,  even  without  it,  the  executors  of  a 
mortgagee  may  obtain  a  vesting  order  as  to  the  legal  estate 
which  has  descended  to  his  heir;  and  this,  whether  the 
mortgagee  has  or  has  not  entered  into  possession  (s). 

We  may  remark  that  in  a  foreclosure  suit  by  an  equitable  On  foreclosure 

(ft)   Warrmdet'  v.  Foster,  V.-C.  S.,  («)  See  Be  Skitter's  Trust,  i  W.  E. 

cited  Seton,  892 ;  and  see  Sx  parte  791,    under    the    9th  section ;    Se 

MomingUm,  4  De  G.  M,  &  G.  537.  Keekr,  11  W.  R  62,  under  the  15th 

(o)  Se  CoUinrjKood,  6  W.  E.  536.  section  ;    Re  Boden's  Trust,  1  De  G. 

IpY  Re  Russell,  12  Jur.  N.  S.  224.  M.  &  G.  57;  He  Lea's  Trust,  6  TV.  E. 

(g)  Re  Wilkinson,  12  "W.  E.  522.  4S2,  under  the  19th  section. 

(r)  Re  Badcock,  2  W.  E.  386. 
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mortgagee,  the  Court,  in  making  the  decree  absolute,  may 
add  a  declaration  that  the  mortgagor  is  a  trustee  for  the 
mortgagee,  and  make  a  vesting  order  {t) ;  so,  in  a  partition 
suit,  an  infant  may  be  declared  a  trustee  within  the  Acts  of 
any  estate  and  interest  vested  in  him,  in  such  portions  as  are 
allotted  in  severalty  to  the  other  parceners  (m). 


iSection  2. 

As  to  the  dis- 
charge of  in' 
cumbrances. 

Vendor  liable 
for  incum- 
brances 
and  defects  of 
title  until 
conveyance 
executed  ; 


(2.)  As  to  the  discharge  of  inctimh'ances. 

Until  the  conveyance  is  executed  by  all  necessary  parties, 
the  vendor  remains  liable  in  respect  to  all  defects  in  title. 
He  must,  for  instance,  refund  the  purchase-money,  if  the 
purchaser  having  .paid  it,  even  although  having  taken  pos- 
session, be  evicted  by  an  adverse  claimant  (x).  So,  if 
incumbrances  be  discovered,  he  must  discharge  them,  or  the 
purchaser  himself  may  pay  them  off  out  of  the  unpaid 
purchase-money  (if  any)  (?/) :  and  a  person  to  whom  the 
vendor  has,  for  valuable  consideration  and  without  notice  of 
any  particular  incumbrance,  assigned  the  unpaid  purchase- 
money,  takes  subject  to  the  purchaser's  right  so  to  apply  the 
same  (z) :  but  the  purchaser,  of  course,  cannot  retain  any 
part  of  it  as  an  indemnity  against  a  contingent  charge,  against 
which  he  has  agreed  to  accept  the  vendor's  covenant  (a). 


a  mairieT^  °^      ^^  ^®  conceived  that,  for  the  purpose  of  the  above  rules, 
woman)  mere  execution  of  the  conveyance  by  a  married  woman  is 

acmowe  ge  .  instifficient ;  for  she  has  still  a  locus  pcenitentice :  and  that 
Until  acknowledgment  by  her,  the  vendor's  liability  to  dis- 
charge incumbrances,  or  make  good  defects  in  title,  contimies 
to  subsist :  but  this  liability,  it  is  conceived,  does  not  subsist 
between  acknowledgment  and  the  filing  of  the  certificate; 
inasmuch  as  it  may  be  filed  by  the  grantee. 


(t)  LecJimere  v.  Olcmp  (No.  2),  30 
Beav.  218  ;  S.  C.  (No.  3),  31  Bear, 
678;  but  see  Smith  r.  Boucher,  1  Sm, 
&  Giff..72. 

(m)  Boiora  v.  Wright)  4  De  G.  &  S.265. 

{x)  Crippa  t.  Reade,  6  T.  E.  606  ; 
Johnson  v.  Johnson)  8  Bos.  &  P.  162  ; 


Jones  V.  Ryde,  5  Taunt.  488,  491 J 
Aubri/v.  Keen,  1  Vein.  472 ;  Sug  549, 

(y)  Sug.  552. 

(z)  Lacey  v.  JngU,  2  Phil.  413. 

(a)  Vane  v.  Lord  Barnard  (a  case 
of  a  marriage  settlement),  Gilb.  Eq. 
E.  6. 
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And  in  some  cases,  a  purchaser  may,  even  after  the  con-     Chap,  xiii, 
veyance  is  executed,  retain,  out  of  unpaid  purchase-money, 


the  amount  of  incumbrances  which  then  come  to  his  know-  incumbraiices 
ledge  (6).     And  a  purchaser,  with  notice  of  an  incumbrance  out  of  unpaid 

°     ^  '  ^  purcnaBe- 

which  he  intends  to  be  discharged,  should  take  care  that  this  is  money  after 
done,  or  that  satisfactory  security  for  its  being  done  is  given  executed, 
to  him  before  he  pays  his  money.  Where,  on  a  sale  by  the 
Court,  a  purchaser,  with  knowledge  of  an  incumbrance,  and 
without  waiting  to  have  his  requisitions  in  respect  of  it 
answered,  accepted  the  title  and  took  his  conveyance,  it  was 
held  that  he  was  not  entitled  to  look  to  the  purchase-money, 
which  he  had  paid  into  Court,  as  available  for  the  discharge 
of  the  incumbrance  (c).  We  have  seen  (d)  that  judgments 
entered  up  against  the  vendor  subsequently  to  the  contract 
were  a  lien  upon  the  amount  remaining  unpaid ;  and  conse- 
quently affected  the  estate  itself,  considered  as  a  security  for 
such  amount :  and  it  may  be  doubted  whether  the  case  came 
within  the  11th  section  of  the  18  &  19  Vict.  c.  15  (e). 

The  Succession  Duty  Act  (/)  has  given  rise  to  several  ques-  As  to  succes- 
tions  in  connection  with  the  present  subject.  The  first  and  most 
important  one  is,  whether  where  land  is  in  settlement,  e.  (/., 
limited  to  A.  for  life,  with  remainder  to  B.  in  fee,  and  A.  and 
B.  unite  in  selling  the  fee  simple,  the  land  wiU,  in  the  hands 
of  the  purchaser,  be  subject  to  succession  duty  at  the  time 
at  which  B.'s  estate  in  remainder  woidd  have  become  an 
estate  in  possession,  had  no  sale  been  effected.  This  seems 
clearly  the  case,  if  the  sale  is  effected  by  means  of  the  con- 
currence of  the  remainderman,  as  above  supposed ;  but  not 
where  the  sale  is  made  in  exercise  of  a  power  overriding  the 
limitations  (g).  Then  comes  the  question,  how,  in  the  case 
above  supposed,  the  duty  must  be  borne  as  between  the 
vendors  and  the  purchaser.  K  the  purchaser,  when  he  entered 
into  the  contract,  had  no  notice  of  the  state  of  the  title,  it 

(i)   Vide  infra,  Chapter  XIV.  (c)  Sapra,  p,  435. 

(c)  Miller  v.  Pridden,  3  Jur.  N.  S.  (/)  16  &  17  Vict.  c.  51. 
78.  (?)  See  s.  42. 

(d)  SuprA,  p.  233. 
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seems  reasonably  dear  that  he  can  insist  on  the  duty  being 
borne  by  the  vendors ;  and  even  if  he  bought  with  notice  of 
the  property  being  in  settlement,  it  seems  to  be  doubtful 
whether  if,  as  is  usually  the  case,  the  contract  were  one  entire 
contract  for  the  purchase  of  the  fee  simple  in  possession— as 
distinguished  from  separate  contracts  for  the  purchase  of  the 
separate  interests  which  in  the  aggregate  make  up  the  fee 
simple — the  vendors  might  not  still  be  required  to  discharge 
the  [duty.  But  if  a  purchaser  contract  for  a  reversionary 
interest,  as  such,  he  must  be  presumed  to  do  so  with  a 
knowledge  that  he  is  buying  a  property  which  is  primd  facw 
subject  to  the  duty ;  and  in  such  a  case  he  cannot  Qi),  in  the 
absence  of  an  express  stipulation  to  the  contrary  in  the  con- 
tract, require  the  vendor  to  discharge  it  {%) :  and  it  is  conceived 
that  he  may  be  called  upon  to  covenant  to  pay  it  when  due, 
and  to  indemnify  the  vendor  against  it.  No  duty  binds  the 
land  in  the  hands  of  a  purchaser  under  a  power  of  sale,  in 
respect  of  the  extinction  of  an  annual  charge,  even  although 
not  over-ridden  by  the  power  (/c). 


Implied  ap- 
plication of 
puroliase- 
money  by 
purchaser  of 
equity  of  re- 
demption in 
poeecssion. 


Where  a  puisne  incuinbrancer  contracted  for  the  purchase 
of  the  estate  free  from  incumbrances,  and  took  possession, 
but  did  not  pay  his  purchase-money,  and  afterwards  bought 
in  a  prior  incumbrance,  it  was  held  that  he  must,  as  in  favour 
of  the  vendor's  representatives,  be  considered  to  have  applied 
the  purchase-money,  on  the  day  on  which  he  took  pos- 
session, towards  satisfaction  of  the  incumbrances,  according  to 
their  priorities  (l) :  but  this  decision  was  reversed  (m). 


2  ftt'C^''       The  2  &  3  Vict.  c.  11,  s.  10,  provided  for  the  registration  of 

.;.  11.  a  quietus,  and  the  discharge  of  the  Crown  debtor  or  accountant 

from  all  subsisting  and  future  liability  to  the  Crown,  except 

as  to  the  rents  and  covenants  in  leases ;  and  now,  under  the 


(/i)  Cooper  V.  Treivly,  28  Bear.  194  ; 
and  vide  supra,  p.  257. 

(0  See  and  consider  Sairaud  V, 
Archer,  2  Sim.  43.3;  2  Euss.  &  M. 
751 ;  BUss  V.  Putnam,  7  Beav.  40 ; 
Hales  T.  Freeman,  1  B.  &  B.  391  j  Par' 


well  V.  Seale,  18  L.  J.  189. 

(k)  Dugdale  v.  Meadoiba,  18  W.  K. 
310. 

(i!)  Qreenwood  v.  Taj/lor,  14  Sim. 
505. 

(m)  Att.-Gen.  v.  Cox,  3  H.  L.C.  240. 
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23  &  24  Vict.   c.  115,   satisfaction  of   a  registered   Crown    ciiap.  xiii. 
debt  may  be  entered  up  by  the  Eegistrar,  upon  a  certificate  of  — — 


the  Commissioners,  or  of  the  principal  officer  of  the  public 
department  holding  the  bond,  being  filed. 

The  Lands  Clauses  Consolidation  Act,  1845,  enables  pro-  pisotai-ge  of 

incumDrances 

moters  of  undertakings  to  dispense  with  the  concurrence  of  under  the 
incumbrancers  who  refuse  to  receive  their   money,  or   to  1845J 
release,  or  who  cannot  make  out  a  satisfactory  title  (11)  :  and 
also  provides  for  cases  where  part  only  of  incumbered  lands 
is  required  for  the  purposes  of  the  undertaking. 


(3.)  As  to  ]purclmser's  liability  to  see  to  application  of  intst     Section  8. 


purehase-money.  As  t  r  b'l't 

of  purchaser 

ion  of  this  work,  there  have  been  two  from  trustees 
portant  enactments,  which  have  materially  affected  the  law  cation  of 
to  the  liability  of  a  purchaser  f 
application  of  his  purchase  money. 


nn 


as  to  the  liability  of  a  purchaser  from  trustees  to  see  to  the  ^g^ey*^' 


By  Lord  St.  Leonards'  Act,  22  &  23  Vict.  c.  35,  s.  23,  it  is  Lord  St.  ^ 
provided  that  "  the  lond  fide  payment  to,  and  the  receipt  of.  Act. 
any  person  to  whom  any  purclmse  or  mortgage  money  shall  be 
payable,  upon  any  express  or  implied  trust,  shall  effectually 
discharge  the  person  paying  the  same  from  seeing  to  the 
application  or  being  answerable  for  the  misapplication  thereof; 
unless  the  contrary  shall  be  expressly  declared  by  the  instru- 
ment creating  the  trust  or  security." 

By  Lord  Cranworth's  Act,  23  &  24  Vict.  c.  145,  s.  29,  it  is  Lord  Cran- 
provided  that  "the  receipts  in  writing  of  any  trustees  or 
trustee  for  any  money  payable  to  them  or  him,  by  reason  or 
in  exercise  of  any  trusts  or  ]Dowers  reposed  or  vested  in  them 
or  him,  shall  be  sufi&cient  discharges  for  the  money  therein 
expressed  to  be  received  ;  and  shall  effecttially  exonerate  the 
persons  paying  such  money  from  seeing  to  the  application 

(«)  See  Sk  108)  et  seq. ;  115,  et  teq. 
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thereof,  or  from  being  answerable  for  any  loss  or  misapplica- 
tion thereof;"  but  the  powers  given  by  the  Act  may  be 
negatived  by  express  declaration,  and  are  restricted  to  instru- 
ments executed  after  the  28th  August,  1860. 

These  statutory  powers  (which,  it  will  be  observed,  are 
more  comprehensive  in  the  latter  than  in  the  former  statute,) 
have  for  the  future,  in  cases  falling  within  their  scope,  rendered 
the  subject  which  we  are  now  considering  of  little  practical 
moment :  but,  as  neither  of  these  Acts  is  retrospective,  it  is 
still  necessary  to  consider  in  what  cases,  independently  of 
legislative  enactment,  trustees  are  competent  to  give  valid 
receipts. 

The  doctrine  as  to  the  liability  of  a  purchaser  from  trastees 
to  see  to  the  application  of  his  purchase-money  cannot  yet 
be  precisely  defined :  but  the  general  principles,  which  were 
enunciated  by  the  author  in  former  editions  as  the  foundation 
of  the  rule,  have  been  confirmed  by  later  authorities,  and  are 
here  again  repeated. 


Purchaser's 
exemption 
from  liability 
to  be  tested 
by  iutention 
of  authoi'  of 
trust. 


Primd  facie,  every  purchaser  from  trustees  is,  in  Equity, 
bound  to  see  to  the  application  of  his  purchase-money ;  and 
the  question  whether  he  is,  in  any  particular  case,  exempt  from 
this  liability  seems  to  be  simply  one  of  intention  on  the  part 
of  the  author  of  the  trust :  or,  in  other  words,  the  power  of  his 
trustees  to  give  receipts  depends  solely  upon  the  degree  of  con- 
fidence which  he  has,  either  expressly  or  impliedly,  reposed  iu 
them. 


As  either  ex-  This  intention  may,  as  before  obsei-ved,  be  either  expressed 
fmpUed.'"^  or  implied.  Expressed ;  as  where  the  will  or  trust  deed  con- 
tains a  clause  which,  in  terms,  empowers  the  trustees  to  give 
valid  discharges  for  the  purchase-money.  Implied ;  as  where 
the  trusts  are  of  such  a  nature  as  that  a  contrary  intention 
cannot  reasonably  be  attributed  to  the  author  of  the  trust. 

Matters  pos^         -A-nd  if  this  intention  be  expressed,  or  can  be  implied,  the 


Digitized  by  Microsoft® 


MATTERS  EELATINa  TO   COMtLETIOiT  OF  ttJECHASE.  547 

trustees,  upon  a  sale  apparently  in  pursuance  of  the  trust.    Chap.  xiii. 

have,  under  all  circumstances,  a  power  to  give  receipts.     Of  ^-^^ — 

coui'se,  it  may  be  shown  that  the  sale  is  in  fact  a  breach  of  Son  of  the 
trust :  but  then  the  objection  is  to  the  sale  itself,  and  is  not  a  *"■,"''  '"'"''*'■ 

'  take  aiyay, 

question  of  application  of  purchase-money. 

And,  on  the  other  hand,  where  this  intention  is  not  expressed,  nor  confer  a 
and  cannot  be  implied,  the  mere  fact  that  the  parties  benefi-  dlschLgef  ^"^ 
cially  interested  at  the  time  of  sale  are  infants,  or  unascer- 
tained, or  any  other  similar  circumstance,  will  not  enable  the 
trastees  to  give  a  valid  discharge ;  but  the  purchaser  must 
see  to  the  application  of  the  money. 

For  instance, — ^to  consider,  first,  the   question  of  implied  What  circum- 
stances 
intention,  and  what  sufficiently  indicates  it — where  the  trust  (o)  attending  the 

is  for  payment  of  debts  generally,  or  for  paj'ment  of  debts  ^^"^  a°power 

generally  in  priority  to  or  along  with  specified  debts,  legacies,  ^y  impiica- 

or  annuities,  the  trustees  take,  by  implication,  a  power  to  give  being  for  pay- 

,.     -  „  ,  1     J      •        ji,  •  i  ment  of  debts; 

discharges ;  for  no  purchaser  upon  a  sale  during  the  existence 
of  general  debts,  could  be  expected  to  take  an  account  of 
them  ( p).    So,  where  the  trust  is  for  payment  to  a  person  or  oi'  "i  favom- 

^■^•'  '  .  .         ofunascer- 

persons  who  may  be  unascertained,  or  imder  age,  or  subject  tained  or  in- 
to any  other  incapacity  or  inability  to  receive  the  purchase-  '^°e^utque 
money;  and  a  sale  during  the  existence  of  such  uncertainty,  ''''"*' 
minority,  incapacity,  or  inability,  seems  contemplated  by  the 
author  of  the  trust :  for,  if  the  trustees  cannot  receive  the 
money,  there  would,   uj)on  a  sale  under  such  contemplated 
cii'cumstances,  be  no  hand  to  receive  it  (q).     So,  where  the  j^j^'^^'jj^'"^? . 
money  "  is  to  be  applied  upon  trusts  which  require  time  and  cretion ; 

(o)  Including    under  the  term,  a  Solinson  y.  Zoicatei;  17  Beav.  592; 

fiduciary  power  of  sale,  such  as  is  affirmed,  5  De  G-.  M.  &  O.  272 ;  Doto- 

created  by  a  mere  charge  of  debta,  ling  v.  Hudson,  17  Beav.  248 ;   Se 

although  subject  thereto  the  estate  Zangmead,  1  Jur.  N.  S.  1058  ;  7  De 

be  dcTised  over  :  Poltm  v.  ffemm,  6  G.  M.  &  G.  353  ;  and  see  StroughiU  v. 

Madd.  9.  Anstey,  1  De  G.  M.  &  G.  635. 

{p)  Johnson  v.  Kennett,  3  Myl.  &  (?)  Somrsby  v.  lacey,  i  Madd.  142 

K.  624  ;  Eland  v.  Eland,  4  Myl.  &  C.  Lcwmder   v.  Stanton,   6  Madd.   46 

420;  Forbes  v.  Peacoch  1  Ph.  717;  Scdfour  v.    Wdland,  16  Ves.   151 

Page  r.  Adam,   i  Bear.  269,  283;  Breedon  t.  Breedon,  1  Russ.  &  M, 

Glynn  v.  locl-e,  3  Dru.  &  W.  11,  22 ;  413. 
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Chap.  XIII. 
Sect.  3. 

or  where 
money  is  J.0  ■ 
be  reinvested. 


discretion  "  (r) ;  for  no  purchaser  could  be  expected  to  involve 
himself  therein.  So,  v/here  the  money  is  to  be  invested,  it  is 
sufficient  if  the  purchaser  see  that  this  is  done,  and  that  a 
declaration  of  trust  is  executed  (s). 


So,  executors 
can  give  good 
discnarges ; 


or  any  single 
executor.  ' 


So,  executors  can  give  a  good  'discharge  for  the  purchase- 
money  of  chattels  real,  although  specifically  bequeathed  (f) : 
for  an  appointment  of  an  executor,  is,  in  effect,  a  bequest  to 
him  of  the  personalty  in  trust  to  sell  for  the  payment  of 
general  debts :  and  the  same  rule  seems  to  apply  to  cases 
where  executors  take,  either  expressly  or  by  implication,  a 
power  to  sell  freeholds  or  copyholds,  and  the  proceeds  of  sale 
are  to  be  applied  by  them  in  a  mixed  fund  with  the  residuary 
personal  estate  (u)  :  and,  as  respects  chattels  real,  it  has  been 
held  that  any  one  of  several  executors  can  sell,  and  can  give  a 
good  discharge  for  the  entire  purchase-money  (x) ;  although 
the  power  of  either  party  to  enforce  specific  performance  of 
such  a  contract  seems  doubtful  (y). 


In  what  co^es 
no  such  power 
is  implied, 


But,  on  the  other  hand,  where  the  trusts  are  for  pay- 
ment of  the  purchase-money,  or  some  definite  part  of  it,  to 
some  ascertained  person  or  persons,  whose  incapacity  or 
inability  to  receive  the  same  at  the  time  of  sale  does  not 
appear  to  be  contemplated  by  the  author  of  the  trust,  there  is 
no  sufficient  indication  of  an  intention  that  the  trustees  shall 
give  good  discharges :  and  the  purchaser  is  therefore  bound 


(r)  Sug.  659;  citing  Doran  v.  Wilt- 
sJwre,  3  Sw.  699. 

(s)  Sug.  660. 

(J)  See  Emr  v.  Corbet,  2  P.  Wms. 
US;  Bvjrtmg  y.  8tona/rd,  ibid.  150; 
Andrew  v.  Wrigley,  i  Bro.  C.  C.  125. 
But  as  the  executor's  assent  vests  the 
term  in  the  legatee,  it  is  desirable  to 
have  the  latter's  concurrence  in  the 
sale:  see  ThoniUnson  v.  Smith,  1  Eep. 
t.  Finch,  378;  Att.-Gen.  v.  Potter,  5 
Beav.  164  ;  affirmed  9  Jur.  241 ;  but 
see  Coote  on  Mortgages,  3rd.  edit, 
p.  153,  n,  (e).  As  to  evidence  of  assent, 
see  Trail  v.  Bull,  1  OoU.  352  ;  22  L. 
J.  1082;   and  Cole  v.  Miles,  10  Ha. 


179;  Fenton  v.  Clegg,  9  Exch.  680. 
Where  the  executor  is  himself  the 
legatee,  the  title  is  clearly  good; 
Taylor  v.  Haiwkim,  8  Ves.  209 ;  unless 
he  be  appaarently  selling  for  an  im- 
proper purpose,  EUiot  v.  Merryman, 
Barn.  78,  81 ;  Oole  v.  Miles,  supr*. 

(«)  Tylden  v.  Jffyde,  2  Sim.  &  St. 
238  ;  Jones  v.  Price,  11  Sim.  557. 

(k)  Cole  V.  Milei,  10  Ha.  179; 
Sncesby  v.  Thome,  1  Jur.  N.  S.  586 ; 
affirmed,  1058;  7  De  G.  M.  &  G. 
399. 

(y)  Sneesby  v.  Thome,  7  De  G.  M. 
&  G.  399,  403. 
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to  see  to  the  application  of  the  whole  or  part  (as  the  case  may    chap.  xiii. 
be)  of  the  purchase-money.  ^*"  ^' 

For  instance,  where  the  trust  (as  respects  the  whole  or  some  Where  trust 
definite  portion  of  the  purchase-money)  is  to  pay  scheduled  paj^entsTo^ 
or  specified  debts  only^s),  or  legacies  only  (a),  or  legacies  and  and^mpetent 
scheduled  or  specified  debts  only,  or  to  divide  it  between  two  parties, 
or  more  adults  (jb),  in  aU  these  and  similar  cases,  as  nothing 
seems  to  be  contemplated  which  would  impose  upon  a  piir- 
chaser  any  greater  hardship  than  that  of  paying  the  whole,  or 
a  definite  part  (as  the  case  may  be),  of  his  purchase-money, 
to  A.  the  beneficial,  rather  than  to  B.  the  legal  owner  of  the 
property,  no  intention  can  be  implied  of  relieving  the  pur- 
chaser from  his  primd  facie  obligation  of  seeing  that  liis 
money  reaches  the  hand  substantially  entitled  to  it. 

In  any  of  the  above  cases,  where  the  original  incapacity  of  The  question 
the  trustees  to  give  a  good  discharge  is  admitted,  no  judicial  struction,  not 
mind  could,  it  is   conceived,  hold  for  a  moment  that  such  "ngg"^""'" 
incapacity  was  removed  by  the  mere  accidental  absence  or 
incompetency  of  the  cestui  que  triist;  and  this,  if  admitted, 
leads  clearly  to  the  conclusion  that  in  the  general  class  of 
cases  under  discussion,  the  question  is  one  of  construction,  or 
intention,  and  not  of  convenience :  for  if  convenience  be  the 
test,  then  the  incompetency  of  a  cestui  que  ti-ust  would  always 
create  competency  in  the  trustee. 

And  it  appears  to  be  consistent  with  authority  to  say,  that  Subsequent 

■  .  .        events  im- 

the  power,  or  want  of  power,  (as  the  case  may  be,)  to  give  material ; 

valid  discharges,  being  dependent  upon  intention  as  evidenced 

in  the  instrument  declaring  the  trust,  is  unaffected  by  any 

subsequent  matter  or  event. 


(z)  Lloydv.B(Mwin,\'Vei.B.lU;  residue. 

Itliell  V.  Beane,  itdd.  216 ;   Binhs  v.  (a)  Johnson  v.  Kennett,  3  Myl.  & 

Lord  RoTceby,  2  Madd.  227,  238 ;  Sug.  K.  QZQ;_Horn  v.  Horn,  2  Sim.  &  St. 

658 ;  see  CoUerel  v.  Hanvpson,  2  Vem.  448. 

5,  where  the  trust  was  to  pay  certain  (i)  12  Sim.  546. 
specified   expenses,  and  invest   tlie 
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Chap.  XIII. 
Sec.  2. 

in  cases  where 
power  to  give 
receipt  is 
expressed  or 
iropUed ; 


This  doctrine  is,  (it  is  believed,)  generally  admitted  in 
cases  where  the  intention  is  evidenced  by  an  express  power 
to  give  receipts  (c)  :  and,  (it  is  submitted,)  the  result  cannot 
be  affected  by  the  circumstance  of  the  intention  being  evi- 
denced by  one  rather  than  another  set  of  expressions. 


modem  autho- 
rities. 


Nor  are  authorities  wanting  in  support  of  this  view:  for 
instance,  where  the  trusts  were  for  payment  of  debts,  and  for 
other  purposes  also  requiring  a  sale,  the  non-existence  of  debts 
at  the  time  of  sale,  although  disclosed  to  the  purchaser,  has 
been  held  immaterial  (d) :  so,  where  the  trust  was  to  sell  and 
pay  the  debts  of  such  creditors  as  should  execute  the  -deed 
within  a  specified  period,  it  was  held,  that,  upon  a  sale  after 
the  expiration  of  that  period,  and  although  the  creditors  were 
then  ascertained,  the  receipt  of  the  trustees  alone  was  a  good 
discharge ;  Sir  W.  Grant  observed,  /'  according  to  the  frame 
of  the  deed  the  purchasers  were,  or  were  not,  liable  to  see  to 
the  application  of  .the  money;  and  their  liability  could  not 
depend  upon  any  subsequent  event "  (e). 


Kemarks  on 
Balfour  v. 
Wellamd. 


This  last  decision,  it  is  conceived,  goes  the  fuU  length  of 
the  rule  contended  for.  In  Page  v.  Adam  (/),  Johmon  v. 
Kennet  (g),  and  Mand  v.  Mand  (Ji),  the  rule  was  but  partially 
recognised ;  inasmuch  as  (they  being  cases  upon  wills)  it  was 
only  decided  that  the  existence  of  debts  at  the  death  of  the 
testator  was  sufficient :  nor  did  the  judgment  even  in  Forbes 
V.  Peacock  (i)  go  any  further.  In  fact,  in  all  these  cases,  it 
was  sufficient,  for  the  purpose  of  deciding  the  question  before 
the  Court,  to  hold  that  the  existence  of  debts  at  the  death 
would  sustain  the  power.  It  appears,  however,  from  the 
reporter's  note  to  the  last  case,  that  Lord  Lyndhurst  recognises 


(c)  Keon  v.  Magawly,  1  Dru.  &  W. 
401. 

(d)  Page  v.  Adam,   4  Beav.   269 
Johnson  v.  Kennett,  3  Myl.  &  K.  624 
Eland  v.  Mand,  4  Myl.  &  0.  420 
Fm-bes  v.  Peacock,  1  Pli.  717  ;  and  see 
Kep.  note,  722 ;  and  see  judgment  of 
Lord  St.  Leonards  in  Stroughill  v 


Amtey,  1  De  G.  M.  &  G.  653,  654  ; 
Lewin  on  Trusts,  339. 

(e)  Balfour  v.  Wetland,  16  Ves.  151 ; 
156. 

(/)  4  Beav.  269. 

(?)  3  Myl.  &  K.  624. 

(A)  4  Myl.  &  C.  420. 

(i)  1  Ph,  717. 
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what  is  here  contended  for  as  the  true  principle ;  iiiz.,  that  the    Chap.  xiii. 
question  is  one  of  construction  or  intention; — a  principle  "-^—^ 


which  has  since  been  in  terms  recognised  by  Lord  St. 
Leonards  {h)  and  Sir  James  Parker  (I) — and  it  is,  of  course, 
evident  that  in  consideriag  a  will,  upon  a  question  of  this 
nature,  it  must  be  held  to  speak  from  the  date  of  its 
execution. 

So,  if  the  trust  were  for  immediate  sale,  and  to  divide  the  Attainment  of 
proceeds  among  infants,  and  a  sale  were  not  to  take  place,  infant  cestuh 
until  some,  or  even  all,  of  the  infants  attained  majority,  it  is  material' '™" 
siibmitted,  that  the  power  of  the  trustees  to  give  receipts  'emUe. 
would  not  be  affected :  the  attainment  of  majority  by  the 
infants  would  be  precisely  the  same,   in  principle,  as  the 
execution  of  the  deed  by  the  creditors  in  Balfoiw  v.  Wet- 
land (m).    UntUy  however,  the  law  is  more  settled,  it  would 
in  such  a  case,  be  prudent  to  obtain,  if  possible,  the  con- 
currence of  the  adult  cestui  que  trust. 

And,  on  the  other  hand,  if  the  intention  to  confide  such  a  Nor  can  sub- 
power  to  the  trustees  be  not  evidenced  by  the  instrument  confer'suoh'a' 
creating  the  trust,  subsequent  events  will  not  confer  it  on  P°^^''' 
them  :  if,  for  instance,  the  trust  be  to  sell  and  divide  the 
proceeds  between  A.  and  B.,  and  they  so  deal  with  their 
interests  as  to  vest  the  beneficial  estate  in  infants,  or  to  make 
it  the  subject  of  contingent  rights,  so  that  a  valid  discharge 
by  themselves   or    parties    claiming  under   them  becomes 
impracticable,  this,  it  is  conceived,  would  clearly  not  enlarge 
the  powers  of  the  trustees. 

But  cases  where,  as  in  Forbes  v.  Peacock  (n),  the  trustees  Distinction 
have  power  to  sell  for  several  purposes,  and  it  is  held  to  be  above  cases 
immaterial  that  the  purchaser  has  notice  of  the  non-existence  ^'Ji^(.*^°aU  the 
of  that  particular  purpose,  the  contemplated  existence  of  purposes  of 

■^  .  the  trust 

which  alone  indicated  an  mtention  to  confer  a  power  to  give  being  satisfied, 

(k)  See  1  De  G.  M.  &  G.  653.  (»)  1   Ph.  71 7  j    and  lid 

{I)  See  5  De  a  &  S.  329.  p.  53. 

(m)  16  Ves.  151. 
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Chap.  XIII.   receipts,  must  he  carefully  distinguislied  from  cases  where  a 

purchaser  has  notice  that  the  sole  pv/rpose  of  the  trust  is 

breach  of        Satisfied.     In  the  one  case,  the  only  question  is,  whether  the 
trust.  trustees  can  give  a  good  discharge  for  the  money  :  and  it  has 

been  held,  and,  (it  is  submitted,)  properly  held,  that  the  con- 
fidence of  the  author  of  the  trust  is  to  be  considered,  not  as 
varying,  or  temporary,  but  uniform  and  co-extensive  with  the 
duration  of  the  trust.    But,  in  the  other  case,  t?ie  tnt,d  for  sale 
no  loTiger  exists :  so  that  if,  in  Forbes  v.  Peacock,  the  payment 
of  debts  had  been  the  only  object  for  which  a  sale  was 
authorized,  the  purchaser,  having  implied  notice  that  the 
debts  were  paid,  would  have  also  had  notice  that  the  sale 
itself  was  a  breach  of  trust  (o).     So  if,  in  dealing  with  an 
executor,  the  purchaser  know  that  all  the  purposes,  for  the 
performance  of  which  the  Law  empt)wers  him  to  sell,  have 
by  eSofto  ^^^"^  ^^'^^^'^y  answered  {p) ;  or  that  he  is  selling  not  for  the 
purchaser  with  purposes  of  the  trust  (a);  or  that  he  is  selling  for  his  own 
notice  confers         •      .     ,         nj.    ^^  -i         -n   t       ■  ,    ,, 

no  title.  private  benefit,  the  sale  will  be  impeachable  in  Equity  (r) : 

and  a  mortgagee  or  purchaser  who  has  notice  that  the  executor 
is  dealing  with  the  assets  in  part,  but  not  altogether,  for 
administration  purposes,  is  bound,  if  the  transaction  come  to 
be  impeached,  to  show  how  much  of  the  money  raised  was,  in 
fact,  properly  raised  (s) :  so,  if  a  trustee  sell  to  pay  his  own 
debts,  or  for  any  other  imauthorized  purpose,  and  the  pur- 
chaser have  notice  that  such  is  the  case  (t) :  but  the  mere 
fact  of  a  beneficial  devisee  and  executor,  who  has  an  estate 
subject  to  a  charge  of  debts,  selling  it  as  his  own,  is  no 


(o)  1  Ph.  721 ;  WatMns  v.  Cheeh,  2 
Sim.  &  St.  199 ;  4  Myl.  &  C.  427. 
See  1  De  G.  M.  &  a.  651. 

(p)  Ewer  T.  Corbet,  2  P.  Wms.  148. 

(2)  Moward  v.  Chaffer,  9  Jur.  N.  S. 
767. 

(r)  MlioU  T.  Merrynan,  Barn.  78, 
81;  1  Wh.  &  T.  L.  0.  40;  Sug.  661; 
Wms.  on  Eiors.  877,  eJsej.,  and  cases 
there  cited ;  Chambers  v.  Howell,  12 
Jur.  906  ;  MiUs  v.  Durnford,  2  Sim. 
E.  E.  234 ;  2  De  G.  M.  &  G.  641 ; 
Stroughill  v.  Amtey,  1  De  G.  M.  &  G. 
648;  Eaynei  y,  Forthaw,  11  Ha.  99 ; 


CoUimon  v.  Lister,  2  Jur.  N.  S.  75 ; 
20  Beav.  356 ;  affirmed,  7  De  G.  M. 
&  G.  634. 

(»)  Carter  t.  Sanders,  2  Dre.  248. 

(I)  See  Eland  v.  Eland,  4  MyL  &  C. 
427 ;  and  see  Sogers  v.  Rogers,  6  Sim. 
364 ;  Sraithwaite  v.  Britain,  1  Keen, 
206  ;  StroughiU  v.  Anstey,  1  De  G.  M. 
&  G.  654 ;  M'NeiUie  v.  Acton,  i  De  G. 
M.  &,  G.  744  ;  Colyer  v.  Finch,  5  H.  L. 
Gas.  905;  Bowwrd  v.  Chaffer,  9  Jur. 
N.  S.  767 ;  Walker  v.  Taylor,  8  Jur. 
N.  S.  681. 


Digitized  by  Microsoft® 


MATTERS  RELATING  TO   COMPLETION  OF  PURCHASE.  553 

evidence  of  an  intended  breach  of  trust ;  for  he  is  in  truth    C!i«ip-  xiii. 
the  owner,  subject  to  the  charge,  and  it  is  his  duty  to  satisfy  — — 


the  debts,  which  the  sale  may  be  the  very  means  of  enabling 
him  to  do  (ti,) :  and  where  a  trustee  of  lands  charged  with 
payment  of  debts  mortgaged  them,  and  included  in  the 
security  property  of  his  own,  not  derived  under  the  testator's 
will,  this  was  held  insufficient  to  fix  the  purchaser  with  notice 
that  the  sale  was  being  made  not  for  the  payment  of  debts  (x). 
And  where  a  trustee  professedly  sells  for  payment  of  debts, 
or  for  any  other  authorized  purpose,  he  is  not  bound  to  prove 
the  existence  of  debts,  or  to  give  any  information  respectiiig 
them  (y). 

Where  the  purchaser  has  notice,  or  the  circumstances  are  Purolmser 

such  that  he  must  be  presumed  to  have  had  notice,  that  the  yJat s"le'uun. 

sale  is  being  made  for  an  unauthorized  purpose,  he  takes  the  authorised, 
property  subject  to  all  the  liabilities  of  the  trust  (z). 

It  has,  however,  been  held  that  where  there  is  a  general  Voluntary 
charge  of  debts  and  legacies,  a  voluntary  conveyance  (a)  from  trustee  to 
the  trustee  and  executor  to  the  beneficial  devisee,  reciting  '®^'''^^- 
that  the   debts   and  legacies  are  all  paid,  confers   a  good 
title  (b).     This  decision  seems-  to  have  rested  on  the  unsatis- 
factory ground  of  the  inconvenience  of  binding  the  purchaser 
from  the  devisee  to  see  to  the  performance  of  an  indefinite 
trust :  such  inconvenience  being  considered  not  as  an  element 
in  deciding  the  true  construction  of  the  trust  instrument,  but 
with  reference  merely  to  circumstances   as  existing  at  the 
time  of  the  sale. 

Somewhat   similar  in  principle  to   the  distinction   above  Distinction 

.  1  ii       between  the 

referred  to  is   that  which   exists   between  cases  where  the  above  and 

(«)  Eland  v.  Eland,  i  Myl.  &  C.  P. ;  SaUn  v.  ffeape,  27  Bear.  553.' 

428 ;  and  see  ffv/gins  v.  Shaw,  2  Dru.  (z)  See  Walker  y.  Taylor,  8  Jur.  N. 

&  W.  356 ;  Stroughill  v.  Anstey,  suprcl ;  S.  681. 

Boiding  v.  Hudson,  17  Beav.  248.  (a)  But  which  could  have  operated 

(k)  Barrow  v.  Griffith,  11  Jur.  N.  S.  only  as  a  release  :    as  he  took    no 

6.  estate. 

iy)  Forbes  v.  Peacock,  1  Phill.  717  ;  (ft)  Ston-y  v.  Walsh,  18  Beav.  559. 
Mather  v.  Norton,  21  L.  J.  Ch.,  V.-C, 
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Chap.  XIII. 
Sect.  3. 

oases  where 
object  of  the 
sale  is  to  pro- 
Tifle  for 
deficiency  in 
personal 
estate. 


trustee  is  to  sell,  and  apply  the  proceeds  in  making  good  a 
deficiency  in  the  personal  estate  to  answer  debts  and  legacies, 
and  those  in  which  he  is  only  authorised  to  sell  in  the  event 
of  the  personal  estate  so  proving  deficient.  In  neither  case  is 
there  any  difiiculty  as  to  payment  of  the  purchase-money  to 
the  trustee :  for  it  cannot  presumably  have  been  intended  that 
a  purchaser  should  involve  himself  in  the  administration  of 
the  estate.  And  even  in  the  second  of  the  two  cases,  if  there 
be  a  mere  trust  for  sale,  and  a  good  title  can,  independently 
of  its  exercise,  be  made  to  the  legal  estate,  a  purchaser  wDl, 
it  appears,  be  protected  from  the  necessity  of  ascertaining  the 
existence  of  a  deficiency,  although  the  trust  instrument  do  not 
(as  it  should  do)  contain  a  declaration  to  that  effect  (c).  But 
if  there  be  a  mere  power  of  sale,  the  title  to  the  legal  estate 
will  depend  upon  the  occurrence  of  the  specified  event  (d) : 
and  the  trustees'  receipt  clause  will  be  ineffective  unless  it  be 
so  worded  as  in  terms  to  enlarge  the  power  (e). 


Purchaser, 
when  entitled 
to  evidence 
of  estates 
being  sold  in 
due  rotation. 


And  where  a  testator  devised  estates  A.  and  B.,  upon  trust, 
if  any  debts  remained  unpaid,  to  sell  first  A.,  and  then  (if 
necessary)  B,,  it  was  held  that  while  estate  A.  remained  unsold 
a  good  title  could  not  be  made  to  B.,  without  clear  evidence 
being  adduced  that  the  proceeds  of  A,  would  be  insufficient 
for  the  purposes  of  the  trust  (/). 


On  death  of 
vendor,  pur- 
chase-money 
is  payable  to 
executor. 


Where  a  testator  himself  contracted  to  sell  the  estate,  the 
purchase-money  must  be  paid  to  his  executor ;  and  the  ordi- 
nary receipt  clause  in  the  will  does  not  enable  his  trustees  to 
give  a  discharge  for  it,  although  the  estate  be  devised  to  them 
in  trust  to  complete  the  contract  (ff). 


Surviving  It  has  been  held,  that  where  the  mstrument  creating  the 

trustees,  when    ,,,.,,,,  .       ,  , 

able  to  sell        trust  dn-ecfs  that  any  vacancy  in  tlie  trust  shall  be  filled  iip 


((•)  Sug.  662. 

{d)  See  Bike  v.  Michs,  Cro.  Car. 
335  J  Culpepper  v.  Aston  or  Austin,  2 
Ch.  Ca.  115,  221 ;  Sug.  662. 

(c)  See  Sug.  663.  See  a  case  of 
Lord  Rendhsham  v.  Mciuc,  li  Sim. 


249 :  where  the  opinion  of  the  trustees 
was  iu  terms  made  the  test  of  the 
necessity  for  a  sale. 

(/)  Pierce  v.  Scott,  1  Y.  &  0.  257. 

(ff)  Maton  v.  Sanxter,  5  Sim.  517. 
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within  a  specified  period,  which  direction  is  not  complied    Chap.  xiir. 

Avith,  the  surviving  trustees  can  nevertheless  sell  and  give  a  ^^°''  ^' 

good  discharge  for  the  purchase-money  under  the  usual  receipt  ^urchtsf  * 
clause  (/(,) ;  but  this  doctrine  should  perhaps  be  cautiously  ™°"*y- 
acted  on. 

In  one  case,  where  real  estate  was  vested  in  three  trustees  Sale  by  con- 
upon  trusts  for  sale,  and  the  trust  instrument  contained  a  tees^^X*™'" 
power  for  the  appointment  of  new  trustees,  and  "  thereupon  "  t''"^*  ^"s*™- 

J.1  _i  ,      1  ,  ,  ment  prorides 

the  property  was  to  be  conveyed  to  the  contiiming  and  for  appoint- 
new  trustees,  and  upon  the  appointment  of  a  new  trustee  no  Sustecl"*''' 
conveyance  was  made,  the  two  old  trustees  were  held  com- 
petent to  convey,  on  the  purchase-money  being  paid  to  them 
and  the  new  trustee  {i).  So,  where  realty  was  devised  in  trust 
for  sale,  with  power  for  "  the  trustee  acting  in  the  execution 
of  the  trusts"  to  give  receipts,  and  the  devisee  and  executor 
disclaimed ;  it  was  held  that  the  lieir  of  the  testator,  having 
taken  out  administration  with  the  wiU  annexed,  could  sell 
the  estate,  and  give  a  valid  discharge  for  the  purchase- 
money  {k). 

It  has  also  been  held,  that  payment  of  money  to  three  Payment  to 

persons,  nominally  trustees,  but  only  one  of  ^^'hom  -H'as  com-  '"^stees,  some 

,       ,  .   .  0'  whom  are 

petent  to  receive  it,  and  a  joint  and  several  receipt  was  given  not  duly 

by  the  three,  sufficiently  discharged  the  purchaser  (/).  This  also  whrtW  valid. 

it  is  conceived  is  a  doctrine  open  to  observation  :  it  is  clear 

that  the  effect  of  such  a  mode  of  payment  might  often  be  to 

bring  the  money  imder  the  sole  eventual  control  of  persons 

who  had  no  right  whate"\'er  to  deal  with  it. 

In  one  case,  which  has  been  frequently  questioned,  but  Cooie  x.  Craw- 
never  overruled,  where  there  was  a  devise  of  a  fee  simple  '^'" ' 
estate  to  trustees,  upon  trust  that  they,  or  the  survivors  or 


(/t)  Wmiwrton  v.  Sandys,  14  Sim.  523. 

C22.  (l)  Miller  v.  Priddon,  18  L.  J.  N.  S. 

(0   Wdstead  v.  OoMUe,  28  Bear.  Ch.  226,  V.-C.  E.,  affirmed,  on  the 

537.  ground  that  the  trustees  were  well 

(h)   Austin    V.   Martin,    29    Beav,  appointed,  1  De  fi.  M.  &  O.  SSn. 

V  % 
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Chap.  XIII, 
Sect.  8. 


survivor  of  them,  or  the  heirs  of  such  survivor,  should  sell, 
without  mentioning  the  "  assigns,"  it  was  held  that  the  devisees 
of  the  surviving  trustee  could  not  give  a  good  title  to  a  pur- 
chaser (m) ;  the  ground  of  this  decision  being  that  without  an 
express  authority  the  trust  could  not  be  delegated. 


Where  the 
trust  ia  that 
the  trustee, 
his  heirs  and 
"  assigns" 
shall  sell. 


It  seems  to  be  now  settled  that  where  the  devise  is  upon 
trust  that  the  trustees  or  the  survivor  of  them,  his  heirs  and 
"  assigns"  -  shall  sell,  the  surviving  trustee,  though  he  cannot 
transfer  the  trust  by  act  inter  vivos,  may  nevertheless  devise 
it,  and  the  devisee  can  make  a  good  title  {n) ;  and  it  appears 
to  be  considered  immaterial  whether  the  instrument  creating 
the  trust  does,  or  does  not,  contain  a  power  to  appoint  new 
trustees.  Where  it  does  not  contain  such  a  power,  no  reason- 
able explanation  of  the  use  of  the  word  "assigns"  can  be 
given,  unless  there  is  implied  in  the  surviving  trustee  a 
capacity  to  transfer  the  trust  by  wiU  (o).  Wliere,  however, 
such  a  power  is  expressly  given,  the  use  of  the  word  "  assigns" 
may  be  explained  without  any  necessity  for  implying  a  right 
in  the  trustee  to  devise  the  trust  estate,  so  as  to  confer  on  the 
devisee  an  authority  to  execute  the  trust  j  and  in  such  a  case 
the  rule  above  stated  is  based  on  the  assumption,  that  the 
settlor  must  have  intended  to  provide  a  permanent  machinery 
for  the  execution  of  the  trust,  and  must  be  taken  to  have  con- 
templated the  possible  incapacity  of  the  heir  of  tlie  surviving 
trustee ;  whence  arises  this  reasonable  inference  that,  by  con- 
fiding the  trust  to  the  trustee,  his  heirs  and  "assigns,"  he 
intended  to  confer  upon  him  a  discretionary  power  of  vesting 
the  trust  in  a  devisee  (^). 


All  trustees  In  the  case  of  several  trustees,  all  who  have  not  effectually 


(m.)  Gooke  v.  Crawford,  13  Sim.  91 ; 
and  see  a  modern  case  at  law,  Stevens 
V.  Austen,  1  Jur.  N.  S.  873.  See,  too, 
comments  on  Cooke  r.  Crawford  in 
Wilson  V.  JSenneU,  5  De  G.  &  S.  47S, 
479  ;  Askton  v.  Wood,  3  Sm.  &  G.  436, 
445  ;  3  Jur.N.S.  1164,  1167;  and  in 
Stevens  v.  Austen,  ubi  supr&. 

(u)  See  and  consider  IlaU  y.  May, 


3  K.  &  Jo.  585;  TltUy  v.  WoUten- 
holme,  7  Beav.  425  ;  but  see  Ashton  v. 
Wood,  3  Jur.  N.  S.  1164  ;  3  Sm.  &  G. 
436. 

(o)  See  Titley  v.  Wolstenltolme,  uU 
supr&. 

ip)  See  judgment  of  V.-C.  Wood  in 
Sail  V.  May,  ubi  suprd.. 
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disclaimed  {q)  must  join  in  the  receipt  (r) ;  although  any  one    Chap.  Xlil. 
alone  can  give  a  valid  discharge  at  Law  (.s)  :  and  in  one  case 


it  appears  to  have  been  intimated  by  an  eminent  judge,  that,  receipt, 
even  in  Equity,  payment  to  one  of  several  trustees  upon  a 
receipt  signed  by  all  would  discharge  the  purchaser  (t) ;  and, 
in  another  recent  case,  the  Court  seems  to  have  held  that 
such  a  receipt  woxild  discharge  the  purchaser,  although  the 
money  were  in  fact  paid  not  to  the  trustees,  but,  by  their 
direction,  to  a  stranger  (u).  Where  the  trustees  have  the 
estate  and  not  a  mere  power  of  sale,  the  concuiTence  of  a  dis- 
claiming trustee  is  unnecessary  in  Equity  (»;) ;  even  although 
the  receipt  clause  specially  refer  to  receipts  by  the  trustees  or 
the  survivor,  &c.  (y) :  but  a  mere  power  of  sale  is  strictly  con- 


(?)  As  to  whiah  see  Hill  on  Trus- 
tees, 203,  eteeq.;  Lewin,  349. 

(r)  See  Crewe  v.  Dickin,  i  Ves.  97 ; 
Sug.  664. 

(s)  Husband  v.  Davis,  10  C.  B. 
645. 

(«)  See  Webh  v.  Ledsam,  1  K.  &  J. 
388. 

(tt)  See  and  consider  Mope  v.  Liddell, 
21  Beav.  202,  203 ;  but  this  is  a  prin- 
ciple wliicli  must  be  very  cautiously 
acted  on  :  see  Lewin  on  Ti-usts,  351; 
vide  infrd,. 

(x)  Creme  v.  Dichin,  4  Ves.  97,  100; 
Nidoaon  v.  Wordsworth,  2  Sw.  375  ; 
Hawkins  v.  Kemp,  3  East,  410,  421, 

434,  437. 

(y)  Adams    v.    J'aunton,   5   Madd. 

435.  Tlie  fact  of  the  receipt  clause 
being  so  worded  does  not  appear  by 
the  report,  but  it  is  stated  in  a  MS. 
opinion  of  the  late  Mr.  Duval,  who 
caused  the  will  to  be  searched  for, 
with  reference  to  Lord  Eldon's  obser- 
vation on  Crewe  v.  Bichm,  in  2  Sw. 
371.  The  following  remarks,  taken 
by  permission  from  an  opinion  given 
by  Mr.  Hayes,  are  pertinent  to  the 
matters  treated  of  in  the  text :  "As  a 
general  rule,  where  the  legal  estate  is 
vested  in  two  or  more  as  trustees  for 
sale  or  other  purposes,  the  trust  survives 
and  devolves  with  the  estate,  notwith- 
standing any  loose  expressions  of  a 


different  tendency;  which,  in  sound 
construction,  ought  to  be  rejected  as 
informalities,  or  reconciled,  with  a 
due  regard  to  the  nature  of  the  pro- 
perty and  other  circumstances.  In 
such  oases  (i.  e.,  where  the  trust  is 
created  in  respect  of  an  estate  vested 
in  the  trustees)  it  ought  to  be  treated 
as  whoUy  immaterial  whether  in  point 
of  form  the  trust  is  simply  'to  sell) 
&c.,'  or  'that  they  the  said  trustees  do 
and  shall  sell,  &c.,'  or  '  that  they  tho 
said  trustees  or  the  survivor,  &c.,'  or 
'  that  they  the  said  trustees,  their 
heirs  or  assigns,  or  their  heirs,  execu- 
tors, administrators,  or  assigns,'  &c., 
&c.,  and  so  as  to  the  power  to  give 
discharges,  &c.  It  must  be  confessed, 
however,  that  this  plain  rule  has  been 
lost  sight  of  in  some  of  the  later  cases ; 
and  that,  in  deciding  upon  the  effect 
of  such  expressions,  trusts  have  been 
confused  with  powers,  to  an  extent 
which  renders  it  very  difficult  to  ad- 
vise upon  titles  which  involve  ques- 
tions of  this  nature.  Another  sound 
rule  is  that  trustees  have  impliedly  all 
the  powers  of  giving  discharges,  &c., 
which  are  requisite  to  enable  them  to 
execute  the  trusts  with  effect.  But 
this  rule  has  also  been  much  broken 
in  upon  by  decisions,  which  gi'catly 
embaiTass  its  application  in  prac- 
tice." 


Digitized  by  Microsoft® 


558 


MATTERS   KELATING  TO   COMPLETION   OF  PUBCHASE. 


Chap.  XIII.    strued,  and  can'  only  be  exercised  by  the  persons  who  are, 

-'J!JL1! expressly  or  by  reference,  designated  as  donees  of  the  power, 

in  the  trust  instrument  (2);  except  where,  in  the  case  of 
executors,  the  disclaimer  of  some  of  them  is  remedied  by 
statute  (a).  Wliere  real  estate  was  devised  to  trustees  upon 
trasts  for  leasing  and  other  trusts  requiring  discretion,  it  was 
held  by  Lord  Westbury  that  after  disclaimer  by  the  trustees, 
the  testator's  heir  could  not,  in  purported  execution  of  the 
trust,  grant  a  lease  (6). 


Referelloe  to 
power  of  Bale 
in  prior 
instrument, 
held  not  to 
extend  to 
power  to  glre 
receipts. 


Where  a  testatrix  pm-ported  to  give  to  a  tenant  for  life  the 
same  powers  of  sale  and  exchange  as  were  given  by  her 
father's  will  to  his  trustees,  this  was  held  to  confer  no  poAver 
to  give  receipts,  although  such  a  power  was  contained  in  the 
father's  will  (c). 


Trustees 
appointed  by 
the  Court. 


When  the  trust-instrument  contains  no  power  to  appoint 
new  trustees,  trustees  duly  appointed  by  the  Court,  are,  if 
comi^etent  to  sell  (d),  competent  also  to  exercise  the  power  of 
giving  discharges  for  the  piu'chase-money  (e) ;  and  also  to 
exercise  any  discretionary  powers  given  to  the  trustees  or 
trustee  for  the  time  being  (/) ;  or  which,  by  fair  construction, 
may  be  considered  to  be  annexed  to  the  office  (g) :  and,  by  a 
recent  enactment,'  every  trustee  appointed  by  the  Court, 
whether  before  or  after  the  passing  of  the  Act,  has  the  same 
powers,  authorities,  and  discretions,  and  may  in  all  respects 


(s)  See  Townsend  v.  Wilson,  1  B.  & 
Aid.  608 !  SaU  t.  Dcwes,  Jac.  189, 
1B3 ;  Wilson  V.  Bennett,  5  De  G.  &  S. 
475  ;  Newman  v.  Warna;  1  Sim.  N. 
E.  457  ;  and  cases  cited,  and  Brassey 
V.  Chalmers,  16  Beay.  235 ;  reversed, 
4  D.  G.  M.  &  G.  528 ;  Lane  v.  Deben- 
1mm,  11  Ha.  188;  Hinde  v.  Poole,  1  K. 
&  J.  383 ;  Saloway  t.  Strawhridge,  1 
K.  &  J.  371 ;  affirmed,  7  De  G.  M.  & 
G.  594. 

(a)  21  Hen.  VIII.  c.  4,  g.  1,  which 
gives  the  power  to  the  acting  execu- 
tors. 

(6)  Eobsoa  v.  Flirjld,  11  Jul-.  N.  S. 
147;  34  Beav.  110 ;  but  see  Austin  v. 


MaHin,  29  Beav.  523. 
(f)  Cox  v.  Cox,  1  K.  &  J.  251. 

[d)  Suprd,  n.  (y)  and  (2). 

(e)  Drayson  v.  Poeodk,  i  Sim.  283  ; 
Newman  v.  Warnei;  1  Sim.  N.  E.  457, 
461. 

(/)  Bartley  v.  Ba/rtley,  8  Drew. 
384. 

(?)  Byam  v.  Byam,  19  Beav.  58 ; 
whei'e  the  discretionary  power  was 
given  to  "the  undersigned  tmstccs" 
of  marriage  articles,  but  was  con- 
sidered to  be  conferred  upon  them  in 
their  character  of  trustees,  and  not  as 
individuals ;  see  ihid.  p.  66. 
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act,  as  if  he  had  been  originally  nominated  a  trustee  by  the    Chap.  xiii. 
instrument  creating  the  trust  (li).  —- — '—'- — 


And  we  may  here  refer  to  the  repealed  {i)  Act  of  7  &  8  7  &  8  Vict. 
Vict.  c.  76  ;  under  which,  from  the  1st  Januaiy  to  the  "'  ' 
30th  September,  1845,  inclusive,  the  hoivi  JlcU  payment  to 
and  receipt  of  any  person  to  whom  any  money  was  payable 
upon  any  express  or  implied  trust  or  for  any  limited  purpose, 
were  an  effectual  discharge  to  the  person  paying  the  same ; 
and  to  the  recent  statutes  above  referred  to,  which  have  re- 
enacted  and  extended  these  provisions  Qc). 

A  power  for  trustees  to  lend  upon  mortgage  appears  to  Power  to  lend 
cany  with  it  a  power  to  give  sufficient  discharges  to  the  "m^es  power 
borrowers  of  the  money  (l).  *°  s^'^ 

•'    '•  '  receipts  : 

So,  it  is  conceived,  a  power  to  vary  securities  wUl,  as  a  so  also  a 
general  rule,  authorize  the  trustees  to  give  A'alid  receipts  on  a  ^"cm-ities,™'^ 
change  of  investment :  but  in  one  case,  where  trustees  of  a  aemlU. 
will,  with  power  to  vary  securities,  and  to  give  valid  receipts, 
advanced  the  trust  fund  upon  mortgage,  with  a  proviso  for 
redemption   on   the   re-transfer   of  stock,   and   on  a  sale  of 
part  of  the  mortgaged  property  received  the  purchase-money 
in  cash,  it  was  held  on  a  subsequent  sale  that  a  good  title 
coiild  not  be  made;  for  the  trustees  av ere  not  authorized  to 
receive  money  instead  of  stock,  and  there  was  no  evidence  of 
any  intention  to  iuA'est  it  {in). 

"When,  as  frequently  happens,  trust  moneys  have,  iu  breach  '^H^^^^  '" 

of  trust,  been  invested  iipon  mortgage,  or  iu  the  piu'chase  of  trust;  power 

.,       ,.,■,  ,■         of  trustees  to 

real  estate,  and  the  trust  appears  upon  the  title,  a  question  ggn  ^^  release. 

often  arises  as  to  the  competency  of  the  trustees  to  deal  with 

the  property  without  the  concuiTence  of  their  ccstiiis  que  trvM. 

In  the  case  of  a  mortgage,  if  the  entire  amount  advanced  is 

(li)  23  &  U  Vict.  c.  145,  s.  27.  Loch  t.  Lomas,  5  De  G.  &  S.  326  ;  and 

(A  See  8  &  0  Vict.  0.  106,  8. 1.  sec  Sug,  663.                          „    „    . 

(4  Vide  supra,  p.  545.  ("0  PM  v.  Oe  WuUon,  2  De  G.  & 

(I)  Wood  V.  Barman,  5  Madd.  368  ;  Jo.  13 ;  ml  s«cere. 
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Cli9p.  XIII.    cleared  by  the  sale,  no  difficulty,  it  is  conceived,  can  exist ; 

■■  ^'"'^'  ^: as  the  trustees  do  only  their  duty  in  remedying  the  breach  of 

trust  and  realising  the  fund.     Even  where  less  than  the  sum 
advanced  is   realised,   it  seems  to  be  the  opinion  of  some 
experienced  equity  lawyers,  as  well  as  conveyancers,  that  the 
purchaser  acquires  a  good  title.     The  practical  inconvenience 
of  a  contrary  doctriae  is  perhaps  the  strongest  argument  in 
favour  of  this  conclusion.     Where  trustees  had,  in  breach,  of 
trust,  advanced  the  trust  fund  upon  a  third  mortgage,  and 
then  joined  with  the  mortgagor  and  first  and  second  mort- 
gagees in  selling  the  property,  but  received  no  part  of  the 
purchase-money,  which  .was  insufficient  to  pay  off  the  prior 
charges,  opinions  in  favour  of  the  title  were  given  by  eminent 
conveyancers.     It  was   suggested  that  the   power  of    the 
trustees  to  release  might  be  considered  to  be  analogous  to  the 
power  of  assignees  in  bankruptcy  to  disclaim  in  a  foreclosure 
suit ;  but  the  title  was  sustained  mainly  on  the  broad  principle 
that  a  trustee  having,  whether  in  due  execution  of  the  trust, 
or  in  breach  of  trust,  advanced  the  trust  money  upon  a  security 
which  proves  to  be  insufficient,  is  not  only  justified  in  making, 
but  is  bound  to  make,  the  best  of  his  position  (n) ;  and  is 
therefore   competent  by  all  available  means  to  realise  the 
security ;  or,  if  it  be  worthless,  then  by  abandoning  it,  to 
avoid  litigation  and  costs.     There  seems,  however,  tO  be  a 
difficiilty  in  holding  that  the  cestuis  que  triist,  who  have  a  lien 
on  the  improper  security  (o),  can  be  bound  by  the  trustee's 
opinion  as  to  its  worthlessness.  Suppose  an  equity  of  redemp- 
tion were  mortgaged  to  A.  in  trust  for  B.,  an  infant,  and  the 
first  mortgagee  were  to  file  a  bill  to  foreclose,  A.  could  not  by 
his  mere  disclaimer  bind  the  infant :  there  must,  it  is  con- 
ceived, be  an  inquiry  whether  such  disclaimer  would  be  for 
the  infant's  benefit.    The  case  of  assignees 'in  bankruptcy  was, 
perhaps,    hardly    analogous ;    as    to   them  is   confided  the 
general   administration  and  winding  iip  of  the  bankrupt's 
estate. 

So,  in  case  of        In  the  case  of  an  unauthorised  purchase  with  trust  funds, 
(«)  See  CoUinaon  v.  Liekr,  20  Beav.  366.     (o)  Sfanty.  Leith,  15  Beav.  524^ 
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the  right  of  the  ceshiis  que  trust  (p)  to  elect  to  take  the  pro-    Chap.  Xlli. 
perty  as  land  instead  of  money,  creates  a  serious  difficulty  in         '^''*'  ^' 


tlie  way  of  a  sale  by  merely  the  trustees  :  but  where  the  whole  pS^^^'T''"^ 

amount  originally  invested  is  realised,  a  cestui  qi(s  trust  could 

scarcely  be  advised  to  impeach  the  sale ;  unless  he  had  been 

personally  competent,  and  had  previously  claimed  so  to  elect. 

And  it  may  be  contended  that  where  there  are  several  cestuis 

que  trust,  the  concurrence  of  any  one  of  them  in  the  sale,  or 

the  personal  incompetency  of  any  one  of  them  to  elect  to 

take  the  property  as  land,  would  render  the  sale  valid,  at  any 

rate  if  the  sum  invested  were  realised;   for  the  election  to 

continue  the  property  in  its  state  of  unauthorised  investment 

must  be  the  act  of  all  (q). 

Where  a  settlement  contained  a  power  to  vary  securities,  a 
mere  declaration  that  purchased  realty  should  be  considered 
personalty,  has  been  held  to  give  the  trustees  an  implied 
power  of  sale  (?•). 

The  competency  of  trustees,  upon  the  sale  of  a  portion  only  AVhethoi- 
of  the  property  comprised  in  their  security,  to  release  it  from  ™°5tfef  can 

the  moi'tgage  debt,  without  receiving  the  purchase-money  or  release  with- 
.  .  out  receiving 

an  adequate  proportion  of  it,  is  also  a  doubtful  point ;  nor  is  purchase- 
it  altogether  clear  that  the  question  does  not  arise,  even  where  ™°^^^' 
the  trust  instrument  contains  the  usual  power  to  vary  securi- 
ties. Such  a  power,  it  may  perhaps  be  contended,  refers  rather 
to  a  calling  in  of  one  mortgage  and  a  putting  out  on  another, 
&c.,  than  to  a  mere  abandonment  of  part  of  a  security.  Ad- 
mitting that  the  transaction  is  unobjectionable,  if  the  trustees 
in  fact  retain  property,  the  value  of  and  title  to  which  are 
such  that  the  Court  would  hold  them  justified- had  they  origi- 
nally accepted  it  as  a  security  for  the  money,  may  not  the 
purchaser's  title  depend  upon  this  being  the  fact  ?  It  is  some- 
times urged  that  if  tlie  conveyance  were  to  recite  that  the 


(p)  See  Wiles  V.  Oresham,  2  Drew.  N.  S.  198. 

258,  270  ;  Gamer  r.  Moore,  3  Drew.  (r)  Taii  r,  LaMurij,  ]  1  Jur.  N.  S. 

277;  991- 

(?)  See  Eolhwaij  v.  RadcUffe,  3  Jur. 
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Chap.  XIII. 
Sect.  3. 


vendor  had,  to  the  satisfaction  of  the  trustees,  secured  the 
money  by  a  mortgage  of  another  estate,  this  would  clearly  he 
sufficient  to  discharge  the  purchaser :  admitting  this  to  be 
coiTect,  it  may  yet  be  argued  that  in  such  a  case  there  would 
be  no  ground  for  presuming  that  the  new  security  was  in  any 
way  inferior  to  the  old :  whereas  this  must  necessarily  be  so 
wliere  there  is  a  mere  release  of  part  of  the  land.  Borrowers 
seldom  press  too  ample  a  security  upon  lenders  ;  and  it  is  not 
to  be  supposed  that  the  caution  exercised  by  the  trustees  upon 
the  original  advance  was  excessive.  An  evident  increase  in 
the  value  of  the  property  would,  of  course,  furnish  an  exceptive 
case.  The  preponderance  of  professional  opinion,  however,  so 
far  as  the  author  has  been  able  to  ascertain  it,  is  in  favour  of 
the  absolute  competency  of  trustees  to  release  under  such  a 
power ;  and  of  the  right  of  a  purchaser  of  part  of  the  land  to 
assume  that  they  use  their  power  properly,  and  to  abstain 
from  making  inquiries  if  there  be  nothing  in  the  transaction 
suggestive  of  fraud  :  but  the  point  cannot  yet  be  regarded 
as  settled.  In  the  case  of  Pell  v.  Dc  Winton,  to  which 
we  have  already  referred  (s),  no  question  appears  to  have 
been  raised  as  to  the  competency  of  trustees,  \vitli  a 
power  to  vary  securities,  releasing  part  of  the  property 
from  the  mortgage,  on  being  satisfied  an  adequate  portion 
of  their  debt. 


Trustees 
Relief  Act — 
payment  into 
Court  under. 


The  difficulty  arising  from  the  inability  of  trustees,  whether 
vendors  or  mere  incumbrancers,  to  give  discharges  for  the 
purchase-money,  may  generally  be  overcome  by  their  receiv- 
ing the  money  and  paying  it  into  Court  under  the  Trustees 
Eelief  Act  (t) ;  or  where  the  fund  is  under  £500,  mto  a  post- 
office  savings  bank,  under  the  recent  Acts  conferring  an  equit- 
able jurisdiction  on  County  Courts  (;u). 


As  to  applica*      As  respects  moneys  charged  upon  the  estate  by  the  author 
chase-money     of  the  trust,  there  is  a  difference  between  charges  the  satis- 


(s)  2  t)e  G.  &  Jo.  13;   and  vide 
supra,  p.  559. 

(«)  See  Cox  v.  Cox,  1  K.  &  J.  251 ; 


and  see  Lcwin  on  Trusts,  741. 
(!()  See  30  &  31  Vict,  c.  142,  s.  24. 
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faction  of  wlaich  Ijy  means  of  a  sale  appears  to  be  contemp-     t'hap.  xiii. 
lated,  and  those  for  wliicli  the  estate  seeuis  intended  to  be  a 


continuing  security  (,«).  ^^^.T""'  °' 

If,  for  instance,  a  legacy  be  charged  upon  the  estate  and  Distinction 

....  between  cases 

made  payable  at  a  future  j)eriod,  (as  where  it  is  given  to  an  where  estate  is 
infant  and  made  payable,  at  twenty-one,)  and  there  be  nothing  a"eontinning  ° 
to  show  that  the  author  of  the  trust  intended  the  property  to  feounty  for 

t^     r      J  legacy ; 

be  sold  before  the  arrival  of  the  time  for  payment,  and  dis- 
charged from  the  legacy,  no  sale  can  in  the  interval  be  safely 
effected,  except  subject  to  the  legacy  (y) :  the  same  remarks  ov  annuity  ; 
apply  to  a  life  annuity  charged  upon  the  estate  («),  which  in 
fact  stands  on  precisely  the  same  reasoning,  for  a  life  annuity 
is  merely  a  series  of  contingent  legacies  (a),  payable  at  stated 
intervals  and  without  interest :  in  all  these  cases  the  ap- 
parent intention  of  the  charge  is,  that  the  estate  shall 
remain  a  security  for  the  money  :  in  the  case  of  portions 
for  children  it  seems  doubtful  ^^■hether  the  estate  can, 
except  under  special  powers  in  the  settlement,  be  dis- 
charged from  any  sums  which  have  not  become  absolutely 
vested  (i). 

If,  on  the  other  hand,  the  moneys  charged  be  made  payable  and  those 

,    „  1      ,-1        1  11  1      wliere  an 

at  the  time  appointed  for  sale,  the  charge  seems  to  be  merely  immediate 
equivalent  to  a  trust  for  payment  out  of  the  proceeds  of  sale  :  ^'®„o^t™-'° 
so,  as  we  have  already  seen  (c),  when  the  charge  is  subject  to  plated, 
a  prior  trust  for  payment  of  debts  or  other  general  purposes, 
a  purchaser  is  unaffected  thereby  (rf). 

It  may  be  useful  here  to  remark  that  under  a  gift  of  a  Residuary 

•         d.6vis6~~'is 

residue  of  real   and   personal  estate  in  a  will  bequeathing  subject  to 
legacies,  such  legacies  are  held  to  be  chai-ged  on  the  real  as  ^^S<^'^^- 

(x)  See  on  a  similar  point,  MUls  v.  M.  &  G.  606. 
Osbcyi-ne,  7  Sim.  30.  (*)  Sheppard  v.  Wilson,  4  Ha.  392; 

(w)  Diclxnson  v.  Vlchcnson,  3  Bro.  ct  contra  Gillibrand  v.  Goold,  5  Sim. 

f_,  Q_  j9_  119  ;  Leecli  v.  Leech,  2  Dru.  &  W. 

(■;)  Elliot    V.   Meni/maii,   Uaraard,  568. 

Oil.  B.  82.  W  -^'"P''^'  P-  ^^^■ 

(«)  See  Heath  v,  ]Vefton,  3  De  G.  {d)  Page  v.  Adam,  i  Beav.  269. 
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Chap.  XIII.    -well  as  on  tlie  personal  estate,  although  real  estate  has  been 


previously  devised  (e) ;  and  so  also  as  to  debts  (/). 


Where  there  is 
a  mere  testa- 
mentary 
charge  of 
debts. 


We  have  hitherto  been  considering  the  case  of  trustees, 
who  are  authorised  to  seU,  and  who,  by  the  expressed  or 
implied  intention  of  the  author  of  the  tnist,  are  competent  to 
give  a  valid  discharge  for  the  purchase-money.  In  close  con- 
nection with,  or  rather  forming  part  of,  our  present  subject  is 
the  question  as  to  who  are  the  parties  with  whom  a  purchaser 
may  safely  deal,  where,  instead  of  an  express  trust  for  sale, 
there  is  a  mere  testamentary  charge  for  the  payment  of  debts, 
either  with  or  without  a  devise  of  the  estate. 


Lord  St. 
Leonards' 
Act.    Deri- 
sees  in  trust 
Buhject  to  a 
charge  may 
sell,  &c., 
■without 
express  power. 


For  the  futui-e,  the  question  has,  by  recent  legislation, 
become  of  little  practical  importance.  By  Lord  St.  Leonards' 
Act  (22  &  23  Vict.  c.  35,  s.  14),  where,  by  a  will  coming  into 
operation  after  the  passing  of  the  Act,  a  testator  charges  his 
real  estate  with  the  payment  of  his  debts,  or  any  legacy  or 
specific  sum  of  money,  and  devises  the  estate  so  charged  to 
any  trustee  or  tnistees  for  the  whole  of  his  interest,  and  does 
not  make  any  express  provision  for  the  raising  of  such  debts, 
legacy,  or  sum  of  money,  the  devisees  or  devisee  in  trust,  not- 
withstanding any  trusts  actually  declared  by  the  testator,  may 
raise  the  same  either  by  absolute  sale  or  by  mortgage ;  and  this 
power  is,  by  the  15th  section,  extended  to  all  persons  takmg 
the  estate  by  survivorship,  descent,  or  devise,  or  by  appoint- 
ment under  the  will,  or  by  the  Court  of  Chancery.  By  the 
16th  section,  where  the  estate  subject  to  the  charge  is  not 
devised  to  trustees  for  the  testator's  whole  interest,  the  cxeciUor 
or  exemitors  have  a  similar  power  of  raising  the  amount  of  the 
charge  by  a  sale  or  mortgage ;  but  any  sale  or  mortgage  under 
the  Act  is  to  operate  only  on  the  estate  and  interest,  whether 
legal  or  equitable,  of  the  testator;  and  is  not  to  render  it 
unnecessary  to  get  in  any  outstanding  subsisting  legal  estate. 


(c)  Sench  V.  Biles,  4  Madd.  187  ; 
Francis  v.  Clemow,  K.  435 ;  Oalitmore 
V.  Gill,  2  Sm.  &G.  158;  affirmed,  2 
JuTi  iTi  S.  1178  ;  Preston  v.  Preston, 


2  Jur.  K.  S.  1040  ;  Wheeler  V.  Howell, 

3  K.  &  J.  198. 

(/)  Carta-  v.  Sanders,  2  I>re.  248. 
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Purchasers  or  mortgagees  are  not  bound  to  enquire  whether    Chap.  xili. 


Sect.  3. 


these  powers  have  been  properly  exercised  (r/) ;  and,  as  we 
have  already  seen,  the  bond  fide  payment  of  tlie  purchase  or 
mortgage  money  to  the  person  to  whom  it  is  payable,  upon 
any  express  or  implied  trust,  is  made  a  sufficient  discharge  (Ji). 

The  above  statutory  provisions  apply  only  to  wills  coming 
into  operation  after  the  13th  August,  1859,  so  that,  in  other 
cases  of  a  testamentary  charge  of  debts,  it  is  still  necessary  to 
consider  the  principles  on  which  the  doctrine  of  the  implied 
power  of  sale  depends. 

We  may  premise  that  such  a  charge  is  created  by  not  only  Charge,  how 
a  direct  expression  of  intention  to  that  effect,  but  even  a  mere 
direction  that  the  debts  shall  be  paid  (i) ;  and  the  result  is  the 
same,  although  a  time  be  fixed  for  their  payment  (k) ;  but  a 
direction  that  the  debts  shall  be  paid  by  the  executors  is 
insufficient  to  create  the  charge  (^),  unless  the  executors  be 
also  devisees  of  all  the  testator's  interest  in  the  land  (m). 
Whether  such  a  direction  will  charge  the  land,  where  the 
devise  to  the  executor  is  only  for  life,  appears  doubtful  (n) ; 
but  it  has  no  such  operation  where  the  devise  is  to  one  of 
several  executors  (o).  In  a  recent  case,  where  a  testator 
directed  his  debts  to  be  paid  by  his  executrix,  and  gave  her  a 
life  interest  in  his  estate,  with  a  power  of  mortgaging  it  for 
her  maintenance  and  comfort,  with  a  gift  over  at  her  death,  it 
was  held  by  Lord  Eomilly  that  the  debts  were  not  a  charge 
upon  the  realty ;  and,  on  appeal,  the  point  was  considered  so 
far  doubtful,  that  the  title  could  not  be  forced  on  a  pur- 
chaser (^5).  In  this  case,  the  Master  of  the  EoUs  appears  to 
have  considered  that  the  life  interest  of  the  executrix  was 
subject  to  the  charge. 

(g)  Sect.  17.  (™)  ^'''^'  P-  S®^- 

th)  Sect.  23,  and  vide  suprci,  p.  545.  (n)  See  Harris  v.  Watldns,    Kay, 

(i)  See  2  Jarm.   Wills,   557,  3rd      438,  447 ;  but  see  OooJc  v.  Dawson, 

edit.  '"/'■*• 

(it)  Mirehouse  v.  Scaife,  2  My.  &  C.  (0)  Keding  v.  Brown,  5  Ves.  359. 

695  ;  4  My.  &  C.  269  ;  see  1  Ha.  351.  (p)  Oook  v.  Dawson,  29  Beav.  123  ; 

(/)'  2  Jarm.  Wills,  564,  3rd.  edit.  3  De  G.  &  Jo.  127. 
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"Where  a  testator,  after  specifically  bequeathing  leaseholds 
which  were  not  subject  to  any  incumbrance,  and  after  making 
other  specific  bequests,  directed  his  trustees  from  the  time  of 
his  death  to  receive  and  apply  the  whole  of  the  rents  of  all  his 
lands,  &c.,  in  payment  of  his  debts,  until  the  same  were  satis- 
'  fied,  it  was  held  that  the  leaseholds  specifically  bequeathed 
were  subject  to  the  charge,  and  were  liable  to  contribute 
rateably  with  the  other  portions  of  the  estate  to  its  satisfac- 
tion (q). 


Exeeutovs  can 
sell,  when  : 


Where,  instead  of  a  mere  charge,  the  testator,  either  in 
express  terms  or  by  equivalent  expressions,  directs  the  land 
to  be  sold  in  order  that  the  proceeds  of.  sale  may  be  applied 
in  the  payment  of  debts  only,  or  debts  and  legacies,  or  may 
form  a  general  fund  with  the  moneys  arising  from  the  conver- 
sion of  the  personal  estate,  and  no  person  is  named  to  cany 
his  wishes  in  this  respect  into  effect,  and  the  land'itself  is  not 
devised  upon  trusts,  the  executors  seem  to  be  the  proper 
parties  to  sell  and  give  receipts  for  the  purchase -money;  and 
they  can  make  a  good  title  even  to  the  legal  estate  (?•). 


wlxere  there 
is  a  mere 
charge  of 
debts. 


So,  where  there  is  a  mere  charge  of  debts — either  by  ex- 
press words  of  charge,  or  by  virtue  of  a  general  direction  that 
the  debts  shall  be  paid — and,  subject  thereto,  the  land  is  so 
limited  by  the  will  as  to  preclude  the  j)ossibility  or  reasonable 
probability  of  any  sale  being  effected  except  by  means  of  a 
power  in  the  executors,  tlie  executors  seem  to  take,  in  Equity, 
an  implied  power  to  sell  and  give  receipts :  for  otherwise  the 
charge  of  debts  would  be  eqirivalent  to  a  direction  by  the 
testator  to  institute  a  chanceiy  suit  (s). 


Nor  does  the  lapse  of  a  considerable  time  since  the  testa- 
tor's death  affect  the  authority  of  executors  to  sell  under  the 
power  which  is  implied  from  a  charge  of  debts.     Thus,  on  a 


{q)  Ha/rper  v.  Munday,  Hwrochs 
V.  Munday,  2  Jur.  N.  S.  1197. 

()•)  Benthcmi,  t.  WiUshirc,  i  Madd. 
44;  TyUen  v.  Hyde,  2  Sim.  &  St. 


238 ;  Forhes  v.  Peacock,  11  M.  &  W. 
637. 

(s)  Jiobiiison  v.  Lowatev,   5  De  G, 
M.  &  a.  275. 
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sale  of  the  testator's   real  estate  by  the  executors   of  the    Chap.  xiii. 

original  executor,  the  title  was  forced  on  the  purchaser,  not-       ^^°'"  ^' 

withstanding  that  twenty-seven  years  had  elapsed  since  tlie 
death  of  the  testator,  and  seven  since  the  death  of  the  exe- 
cutor ;  and  it  was  also  held  that  the  vendors  were  not  bound 
to  satisfy  the  purchaser  of  the  existence  of  debts  which 
rendered  a  sale  necessary  (t) ;  so,  where  the  real  estate  was 
charged  with  payment  of  debts,  "  in  case  the  personal  estate 
should  be  insufficient,"  it  was  held  that  a  good  title  could  be 
made  by  the  surviving  executor  without  the  concurrence  of 
the  beneficiaries  (u). 

At  Law,  it  has  been  held  that  a  mere  charge  of  debts  does  'whether  the 
not  give  the  executor  power  to  convey  the  legal  estate  (re) ;  o?fale'^enables 

and  the  better  opinion  seems  to  be  that  the  implied  power  in  ^^^  executors 
,1  1  .  ,  . ,     .        .  ,  to  pass  the 

tlae  case  winch  we  are  considering  is  merely  equitable,  and  that  legal  estate. 

the  concurrence  of  the  heir  or  devisee  in  the  conveyance  is 

necessary  to  pass  the  legal  estate  (y).     Where  the  person  in 

whom  the  legal  estate  is  vested  is  under  any  disability  or 

refuses  to  concur,  recourse  must  be  had  to  the  provisions  of 

the  Trustee  Acts,  1850  and  1852. 

If,  however,  the  land  is  devised  to  trustees,  even  upon  Devisees  iu 
trusts  not  in  terms  connected  with  the  payment  of  debts,  and  Ji"e^'/^  '"~ 
the  will  contains  a  general  direction  to  sell  for  payment  of 
debts,  &c.,  or  a  general  charge  of  debts,  the  devisees  are 
apparently  the  proper  parties  to  sell : — for  the  testator  has 
constituted  them  the  fiduciary  owners  of  the  land  for  the 
purposes  of  his  will ;  and  the  implied  trust  for  sale  may  well 
be  read  as  ingrafted  on  the  expressed  trusts  (?) ;  and  if,  by 

(I)  Sahiw  V.  Hmpe,  27  Beav.  533  ;  Garter,  1  Coll.  644  ;  Wrighy  v.  Sykes, 

see  too  Fm-ies  t.  Peacoch,  1  Ph.  717,  21  Beav.  337;  Bolton  v.  Stannard,  i 

where  twenty-flre  years,  and  Wrigley  Jur.  N.  S.  576 ;   Eidsfortlt  v.  Arm- 

V.  Sykes,  21  Bear.  337,  where  thirty-  stead,  2  Kay  &  Jo.  333 ;  and  see  Col- 

three  years  had  elapsed;   and  vide  yer  v. i'lnc/f,  5  H.  L.  Ca.  905;  Lewin, 

sMyi-d,  p.  53.  348. 

(u)  Greet/mm  v.  Colton,  34  Beav.  (z)  Seeandconsidev Shaiov.Borrer, 

615 ;  11  Jur.  N.  S.  848.  1  Keen,  559 ;  Ball  v.  ffarris,  i  Myl. 

(x)  Doe  V.  Hughes,  6  Exeh.  223.  &  C.  264 ;  Doe  v.  HugJies,  6  Exch. 

(y)  See  and    consider    QosKng   v.  231 ;  StroughiU  v.  Anstey,  1  De  G.  M. 
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Chap.  XIII.    virtue  of  this  implied  trust,  they  sell  the  estate,  it  would  seem 

Sect,  3.  ,  ,  ,  ,  •  1  1      J.1 

. : that  they  are  the  proper  persons  to  receive  and  apply  the 

pnrohase-money,  atid  that  the  concurrence  of  the  executor  is 
not  necessary  (a), 

Whether  But  the  point  of  greatest  difficulty  and  importance  is  that 

devisee,  sub-  which  arises  when  a  will  contains  a  charge  of  debts,  and  a 
lansei.'"'''^''  devise  of  the  land  to  A.  B.  in  fee  beneficiaUy  :— A.  B.  not 
being  the  executor  (6).  In  such  cases  it  has  been  the-  practice 
to  accept  titles  from  the  devisee  alone,  without  requiring  evi- 
dence of  the  debts  having  been  paid,  or  causing  the  executors 
to  concur  in  the  conveyance.  Eecent  decisions,  however  (c), 
tend  to  raise  a  very  serious  question  as  to  whether  this  prac- 
tice has  not  been  erroneous,  and  as  to  whether  the  sale  should 
not  have  been  by  the  executors,  or,  at  any  rate,  with  their  con- 
currence ;  even  the  efficacy  of  such  concurrence  has  been 
doubted  by  many  practitioners,  upon  the  ground  that  the 
power  of  the  executors  to  sell,  if  it  exists,  is  a  collateral 
power,  and  is  incapable  of  being  released.  On  the  other  hand, 
it  has  been  decided  at  Law  (d),  that  as  against  the  heir — and 
his  ease  seems  undistinguisliable  from  that  of  a  devisee — the 
executors  have  no  power  of  sale. 

In  the  reported  cases  the  beneficial  devisee  has  either  been 
himself  the  executor,  or  the  executor  has  concurred  in  the 
sale,  so  that  the  question  whether  the  beneficial  devisee  alone 
can  make  a  good  title  has,  perhaps,  never  been  decided.  In 
Golyer  v.  Finch  («),  it  was  laid  down  that  the  doctrine  of  an 
implied  power  of  sale  in  the  executors  has  no  application  to  a 
case  where  the  estate  is  devised  to  others  charged  with  debts ; 
and  that,  in  such  a  case,  the  money  must  be  raised  through  the 


&  G.  647;  Sahin  v.  Mea^e,  27  Beav.  692  ;  5  De  G.  M.  &  G.  272  ;  WrigUy 

553;   Oolyer  v.  Finch,,  5  H.  L.  Ca.  v.  Sj/fcs,  21  Beav.  337 ;  and  see  ffos2% 

905;   ffodhinson  v.  Quinn,  1  Johns.  v.  Carter,  1  Coll.  650  j  Sodkinson  v. 

&  H.  310.  Quinn,  1  J.  &  H.  309 ;  Oooh  v.  Saw- 

(a)  See  HodUmon  t.  Q,uinn,  1  J.  &  «on,  29  Beav.  123 ;  Qreetlwm  v.  CoUon, 

H.  310.  34  Beav.  615. 

(6)  See  an  article,  2  Jur.  N.  S.  68.  (d)  Doe  v.  Hughes,  6  Exoh,  223. 

(c)  RoUmon  v.  Lowater,  17  Beav.  (c)  5  H.  L.  Ca.  922. 


Digitized  by  Microsoft® 


31ATTEES  RELATING  TO  COMPLKTION  OF  PURCHASE.  569 

instrumentality  of  a  sale  by  the  devisee,  who  is  the  person    Chap.  xiii. 

and  the  only  person  that  can  make  a  legal  title.     The  same  ^°°*'  ^' 

reasoning  which  is  applicable  to  the  case  of  a,fidiiciary,  seems 
to  apply  with  still  stronger  force  to  the  case  of  a  leneficial 
devisee ;  for  where  no  express  trust  intervenes,  a  power  of 
sale  may  more  readily  be  implied.  If  such  a  power  is  to  be 
implied  from  a  mere  charge  of  debts,  the  person  who  takes 
the  estate  so  charged  seems  the  proper  person  to  exercise  it. 
Executors,  as  such,  have  nothing  to  do  with  the  administration 
of  the  proceeds  of  real  estate ;  a  direction  that  debts  are  to  be 
paid  by  tliem  is,  as  we  have  seen,  insufficient  to  create  a 
charge  upon  the  realty,  unless  they  are  also  devisees  of  the 
estate.  Why  should  a  general  charge  of  debts,  where  they 
are  not  devisees,  give  them  a  power,  which  a  fortiori  ought  to 
be  implied  where  they  are  expressly  directed  to  pay  the  debts  ? 
In  a  recent  case  (/),  it  was  assumed  as  clearly  established, 
that  where  there  is  a  charge  of  debts,  and  no  distinct  provision 
as  to  the  person  by  whom  the  sale  is  to  be  made,  then  the 
executors  take  an  implied  power  to  sell,  though  the  persons 
beneficially  interested  are  capable  of  concurring;  but  the 
general  tendency  of  the  later  authorities  {g)  seems  to  warrant 
the  conclusion  at  which  we  have  arrived,  viz.,  that  the  owner 
of  the  estate,  whether  he  hold  it  beneficially  or  in  trust,  is  the 
only  person  whose  duty  it  is  to  proceed  to  a  sale,  and  to 
apply  the  fund  under  the  power  given  to  raise  the  charge  (/t). 

However,  in  the  present  state  of  the  authorities,  the  question 
cannot  be  regarded  as  finally  settled ;  and  in  cases  not  coming 
within  the  operation  of  the  22  &  23  Vict.  c.  35  {i),  it  wiU  still 
be  a  wise  precaution  for  a  purchaser  from  the  de\'isee  to 
satisfy  himself  that  all  the  debts  have  been  paid,  or  to  require 
the  executors  to  authorize  the  proposed  payment  of  the  pur- 
chase-money to  the  vendor.     As  already  intimated,  it  is  not 

(/)  HodUnson  v.  Qainn,  IJ.  &  II.  &  G.  550;  Ogden  v.  Laurie,  25  L.  J. 

309.  Cli.  198  ;  and  ride  supra. 

{g)  See  Johnson  v.  Kennett,  3  Myl.  (A)  See  Eidsforth  v.  Armktead,   2 

&  K.  624  ;  Eland  v.  Eland,  i  Myl.  &  Kay  &  Jo.  333  ;  and  see  Lewin,  334, 

Cr.  428 ;  Bcdl  v.  JIarris,  i  Myl.  &  Cr.  and  an  article  2  Jur.  N.  S.  68. 

267 ;  StrougJiiU  v.  Ansteij,  1  De  G.  M.  (/)  Sects.  U  to  18. 
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Chap.  XIII,    perfectly  clear  that  the  latter  plan  is  sufficient  to  perfect  the 

— —  title ;  but  there  are  strong  grounds  for  believing  that  such  a 

title  would  be  supported,  if  the  case  came  before  the  Court ; 
and  that  it  would  be  held  that  the  executor  is  competent  to  bind 
all  parties  claiming  in  respect  of  a  right  to  have  the  moneys 
raised  out  of  the  land,  which,  if  so  raised,  would  have  to  pass 
through  his  hands  for  administration  purposes.  The  point,  in 
fact,  seems  to  have  been  in  effect  decided  by  a  case  (k)  already 
referred  to ;  and  which,  even  if  not  altogether  satisfactory  in 
itself,  and  although  by  no  means  universally  approved  of  in 
the  profession,  is  yet  of  great  importance  on  the  present 
question,  by  reason  of  its  having  been  decided  by  the  same 
learned  judge  whose  decisions  in  Robinson  v.  Lotuater,  and 
Wrigley  v.  Syhes,  have  given  rise  to  the  existing  difficulty.  It 
must,  however,  be  borne  in  mind,  that  in  all  cases  where  the 
legal  title  depends,  or  may  eventually  depend,  upon  the  im- 
plying or  not  implying  a  legal  power,  the  question  is  purely  a 
legal  one ;  and  consequently  the  validity  of  the  title  will  or 
may  have  to  be  decided  in  ejectment.  The  decisions  of  Courts 
of  Law,  therefore,  must  ultimately  prevail  on  this  question. 
And  iintil  it  shall  have  been  settled,  by  a  satisfactory  decision 
of  a  Court  of  Law,  whether,  under  any  given  state  of  circum- 
stances, a  legal  power  does  or  does  not  exist,  a  title  dependent 
upon  the  existence  or  non-existence  of  such  a  power  will  not 
be  safe. 


But  statutes  The  statutory  power  possessed  by  creditors  upon  taking 
estatfassets  proper  proceedings  for  that  purpose  of  obtaining  payment  of 
for  payment      ^i^gj^,  ^^-^^^  ^^^  ^f  the  descended  or  devised  Teal  estate  (0  in 


[h)  Starry  v.  Wahli,  18  Beav.  559  ; 
and  Bee  Hope  v.  lAddeU,  25  L.  J.  Ch. 
90  ;  21  Beav.  183. 

(l)  Before  the  late  Wills  Act  it  was 
well  settled  that  general  pecuniary 
legatees  had  a  right  of  marshalling 
as  against  descended  real  estate,  so 
that,  if  the  personal  estate  proved 
insufficient  for  the  payment  of  debts 
and  legacies,  the  legatees  were  entitled 
to  come  upon  the  descended  real 
?state  to  the  extent  that  the  personal 


estate  had  been  exhausted  by  the 
creditors.  But  there  was  no  such 
right  as  against  real  estate  speciiically 
devised;  and,  as  a,  residuary  devise 
could  only  pass  real  estate  of  which 
the  testator  was  seised  at  the  date  of 
his  will,  it  was  immaterial,  for  the  pur- 
poses'of  this  rule,  whether  the  devise 
was,  in  form,  specific  or  residuary.  It 
was  for  a  long  time  doubted  whether 
since  the  late  Wills  Act  a  residuary 
devise  was  still  in  substance  specific. 
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the  hands  of  the  heir  or  devisee  (m),  does  not,  in  the  absence   Chap.  xiir. 
of  an  express  charge  of  debts,  bar  the  widow's  right  to  dower       ^'"''  ^' 


or  freebench  («) ;  and  the  statntory  right  may  be  defeated  by  to^Hl" 
a  prior  alienation  for  valuable  consideration;  and  in  the  ^^^''• 
hands  of  the  alienee  the  land  is  discharged,  although  the  heir 
or  devisee  remains  personally  liable  to  the  extent  of  the 
value  of  land  alienated  (o)  :  therefore,  since  the  land  itself  is 
free,  the  existence  of  debts  does  not  relieve  a  purchaser  from 
the  devisee  from  the  necessity  of  seeing  to  the  payment  of 
legacies,  &c.  (p)  :  A^'hile,  on  the  other  hand,  a  purchaser, 
either  from  the  heir  or  devisee,  is  not  bound  to  see  to  the  pay- 
ment of  either  specialty  or  simple-contract  debts  (?) :  but  he 
may,  at  the  suit  of  creditors,  be  restrained  by  injunction  from 
parting  with  the  raoney  (r). 

It  has  been  held  that  the  right  of  the  creditor  will  prevail  Eight  of 

against  parties  claiming  under  the  heir  as  equitable  mort-  agltus't'"" 

gagees  by  deposit  (s) ;  and  their  case  seems  to  be  undistin-  equitable 

.-,,,„,  ,  mortgagees  of 

guishable  from  that  of  a  purchaser,  who  has  paid  part  of  his  i^sir. 

purchase-money,  but  has  not  taken  a  convevance. 


In  Hetmnan  v.  Fryer,  L.  K.  2  Eq.  giduary  devisee  contribute  rateably  to 

627,  V.-C.  Kindersley,  following  his  make  up  the  deficiency. 

previous  decision  in  Dady  v.  Hart-  {m)  3  &  4  W.  &  M.  c.  14  ;  47  Geo. 

ridge,  1    Dr.  &  Sm.  236   (and    see  III.  o.  74,  sect.  2  ;  3  &  4  Will.  IV. 

SotherJiam  v.  Motherham,   26   Beav.  c.  104. 

465  ;  BclheU  v.  Green,  34  Beav.  302),  (»)  Spyer  v.  Hyatt,  20  Bear.  621  ; 

held  that  the  effect  of  the  24th  sec-  Jones  v.  Jones,  4  K.  &  Jo.  361 ;  and 

tion,  which  makes  a  will  speak  as  if  compare    Rmvland    v.     Cuthbertson, 

it   had  be6n  executed    immediately  L.  B.  8  Eq.  466. 

before  the  testator's  death,  was  that  a  (o)  Sichardson  v.  Horton,  7  Beav. 

devise  residuary  in  form   could  no  112;  Spaceman  v.  Timbrell,  8  Sim. 

longer  be  treated  as  specific  in  sub-  253  ;  see  Pimm  v.  InsaU,  1  Mac.  &  G. 

stance.     This  decision,  which  was  at  449 ;  KinderUy  t.  Jenia,  22  Beav.  1  ; 

variance  with  previous  decisions  by  see  too  Hynesy.  Eedin(iton,\Zlr.Q\\. 

V.-C.  Stuart,  was  reversed  by  Lord  Eep.  206. 

Chelmsford  on  appeal;  L.  R.  2  Oh.  (p)  ZTorn  v.  ZToj-n,  2  Sim.  &  St.  448; 

Ap.  420;  and  see  GibUns  v.  Eyden,  Ball  v.  Han-is,  4  Myl.  &  C.  264,  263. 

L.  E.  7  Eq.  371;  and  it  is  now  well  iq)  Sug.  661  ;  Higgins  v.  Sluiw,  2 

settled  that  a  residuary  devise  of  real  Dni.  &  W.  35. 

estate  is  still  specific,  and  that,  in  the  ()•)  Oreen  v.  Lowes,  3  Bro.  C.  C. 

event  of  the  personal  estate  proving  217. 

insufficient  for  the  payment  of  debts,  («)  Carter    v.    Saunders,   2  Drew. 

the  pecuniary  legatees   and  the  re-  248. 

£  2 
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Chap.  XIII. 
Sect.  3. 

Receipt  under 
usual  powers 
of  attorney  on 
mortgage  of  a 
fund  charged 
on  land,  whe- 
ther a  good 
discharge  in 
Equity, 


It  has  been  doubted  when  a  sum  charged  upon  an  estate 
is  assigned  by  way  of  mortgage,  with  the  usual  power  of 
attorney  to  receive  and  give  discharges,  whether,  upon  the 
estate  itself  being  sold,  and  the  sum  being  paid  off  out  of 
the  proceeds  of  sale,  the  assignee  can,  as  against  incum- 
brancers on  the  equity  of  redemption  of  the  sum,  give  a  good 
discharge  for  the  same  in  Equity  under  the  power  of  attorney; 
especially  if  the  deed  contain  a  power  to  sell  the  security,  and 
the  usual  clause  expressly  making  his  receipts  a  good  dis- 
charge in  Equity,  in  respect  of  the  proceeds  of  any  sale  imder 
the  power  {t) ;  but  this  doubt  has  been  removed  by  later 
authorities  (it). 


Lands  Clauses      Upon  a  sale  of  superfluous  lands  ixnder  the  Lands  Clauses 

Act,  1845.        Consolidation  Act,  1845,  a  receipt  under  the  common  seal 

of  the  undertaking,  or  imder  the  hands  of  two  of  the  directors 

or  managers  of  the  undertaking  acting  by  the  authority  of  the 

body,  is  a  sufficient  discharge  for  the  purchase-money  (a;). 


Section  4. 

As  to  the 
amount  pay- 
able in  respect 
of  purchase- 
money  ;  how 
ascertained, 
increased,  or 
diminished. 
Purchase- 
money  de- 
termined by 
arbitration, 


(4.)  As  to  the  amount  payable  in  respect  of  p^ircJiase-moncij ; — 
Jiow  ascertained,  increased,  or  diminished. 

When  the  contract  leaves  the  price  to  be  fixed  by  arbitra- 
tion, the  arbitrators  (y)  must  strictly  pursue  the  terms  of 
their  authority  (z) :  if  directed  to  choose  an  umpire,  they 
must  do  so  by  an  exercise  of  discretion,  and  not  by  lot  (a),  or 
chance  (&) :  nor  can  they,  nor  can  the  umpire,  previously 
agree  to  adopt,  although  they  may  be  assisted  by  and  act' 
upon,  the  opinion  of  a  third  person  (c).    Misconduct  iu 


(<)  Srcmer  v.  Hudson,  9  Sim.  1. 

(w)  See  Deshorough  v.  Harris,  5  De 
G.  M.  &  G.  439,  468 ;  and  see  Day. 
Conv.  vol.  ii,  pt.  2,  p.  598  ;  Sugd.  665. 

(*)  See  8  Vict.  o.  18,  s.  181. 

{y)  The  appointment  of  an  arbitra- 
tor must  be  communicated  to  the 
other  party  within  the  time  limited 
for  making  the  appointment.  Tew  v. 
Ifmrls,  11  Q.  B.  7, 


(a)  See  Emery  v.  Waae,  5  Ves.  846; 
MUnes  v.  Gery,  14  Ves.  400,  406  ; 
Oourlay  v.  Duke  of  Somenet,  19  Ves. 
see  432. 

(o)  In  re  Sodson  and  Drem-y,  7 
Dowl.  P.  0.  569 ;  Backhmmy. Taylor, 
2  Pr.  E.  75. 

(6)  See  In  re  Greenwood  and  Tit- 
terington,  9  Ad.  &  13.  671,  699. 

(c)  Emmj   V.    Waae,   5  Ves,   848 ; 
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making  the  valuation  wUl  invalidate  the  award  {cT) ;   but    dap.  xiii. 

either  party  to  the  contract  may,  in  Equity,  bind  himself  by  — — - 

acquiescence  in  a  voidable  award  (e) :  and  mere  irregularity 
in  the  proceedings,  e.  g.,  the  election  by  lot  of  an  umpire,  may, 
even  at  Law,  be  waived  by  the  parties  or  their  agents  autho- 
rized to  act  in  the  matter  of  the  reference  (/) :  and  where 
the  parties  have  left  the  price  to  be  determined  between  them 
by  a  sole  valuer,  the  Court,  in  the  absence  of  fraud  or  mis- 
take, will  enforce  the  contract,  notwithstanding  that  the  price 
fixed  is  exorbitant  {g).  Where,  however,  the  arbitrator  has, 
upon  his  oivn  shewing,  made  a  mistake,  either  as  to  the  subject- 
matter  of  the  reference  or  as  to  the  legal  principle  on  the  basis 
of  which  the  award  was  to  be  made,  the  award  may  either  be 
set  aside,  or  referred  back  to  him  (h) ;  and  his  own  evidence 
is  admissible  in  explanation  of  the  award  (i).  Where  the 
award  or  valuation  is  made  by  two  arbitrators,  it  shoukl  be 
signed  by  them  both  at  the  same  time  and  place  (7c). 

The  9th  section  of  the  Lands  Clauses  Consolidation  Act  (/)  tinder  Lands 

,,        -         ,        ,  .  ,  1        T     1  -Ti  •  Clauses  Conso- 

provides  that,  ni  the  case  of  a  party  under  disabiuty  or  mca-  udatiou  Act. 

pacity,  the  purchase  or  compensation  money  payable  to  him 
shall  not,  except  where  the  same  shall  have  been  determined 
by  the  verdict  of  a  jury  or  by  arbitration,  or  by  the  valuation 
of  a  surveyor  appointed  by  two  justices  under  the  Act,  be  less 
than  shall  be  detei-mined  by  two  able  practical  surveyors,  one 
nominated  by  the  promoters,  and  the  other  by  the  party 
under  disability,  or  incapacity ;  with  provision  for  the  appoint- 
ment of  a  third  surveyor,  in  case  the  two  originally  named 
fail  to  agree.     The   requirements   of  this  section  must  be 

ffopcrc^  V.  Hickman,  2  Sim.  &  St.  (<?)  CoUier  v.  Masm>,  25  Beav.  200  ; 

130  J  Anderson  v.  WaUace,  3  CI.  &  F.  and  see  F«iler  t.  Fenwkl;  3.  C.  B. 

„g  705  ;  Hodghineon  v.  Fernic,  27  L.  J. 

(a!)  In  re  HawUy,  2  De  G.  &  S.  83,  0.  P.  66. 

affirmed  p.  48.  (^)  "^^  «  f  "''^  "^f^y.  ^-  ^->  ^- «' 

(e)  Blunddl  V.  BreOargl,  17  Ves.  4  Ch.  Ap.  554  j  affirming  V.-C.  G., 

see  241  ;  In  re  Mioit,  2  De  G.  &  S.  L.  B.  6  Eq.  429. 

17  •  Ex  parti  Harrison,  13  Jur.  381,  (»)  ^x^- 

V  C  E  <*>  ^^'"^  '•  -^'^''"^'  *  ^'  &  B.  44. 

(/■)  Bacmouse  v.  Taylor,  2  Pr.  B.  (0  8  &  9  Vict.  c.  18. 
70,  and  see  p.  206,  suprA> 
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Cliap.  XIII. 
Sect.  4. 


strictly  complied  with ;  and,  in  a  recent  case,  where  a  rail- 
way company  agreed  with  a  charitable  corporation  for  the 
purchase  of  part  of  their  lands,  but  there  was  no  regular  nomi- 
nation of  surveyors,  nor  any  certificate  from  them  as  to  the 
adequacy  of  the  price,  the  Lords  Justices  held,  affirming  the 
decision  of  the  Master  of  the  Eolls,  that  there  was  no  com- 
plete contract  capable  of  being  enforced  in  Equity  (m). 


How  umpiM 
is  to  be  ap- 
pointed. 


In  cases  of  arbitration  under  this  Act,  the  umpire  (n)  may 
under  sect.  31  be  appointed  by  the  arbitrators  (o),  after  the 
expiration  of  the  time  within  which  they  are  themselves  com- 
petent to  make  an  award  (p) :  if  they  cannot  agree  upon  an 
umpire,  and  the  time  allowed  to  the  Board  of  Trade  (g)  for 
appointing  one  has  expired,  the  landowner  is  entitled  to  an 
assessment  by  jury,  and  may  enforce  his  right  by  man^ 
damns  (r).  The  umpire,  if  appointed,  may  make  his  award 
at  any  tinje  within  three  months  after  the  duty  devolves  upon 
him  (s)  :  it  need  not  assess  different  sums  for  the  price  of 
land  and  for  damage  by  severance  (t) ;  but  it  must  not  deter- 


(m)  Wycombe  R.  Co.  v.  Donnington 
ffospitcd,  L.  E.  1  Oil.  Ap.  208. 

(n)  The  umpire's  declaration  under 
B.  33,  need  not  be  taken,  &c.,  before  a 
justice  of  the  particular  locality  in 
wliiob.  the  lands  are  situate  ;  Ee  Davis 
and  South  Staffordshire  R.  Co.,  16 
Jur.  1133,  Q.  B.  ;  2  Pr.  B.  599. 

(o)  See  as  to  the  appointment  by 
one  party,  of  an  arbitrator  to  act  for 
both  parties,  Bradley  r.  London  and 
NoHJir  Western  R.  Co.,  1  Pr.  R.  597  ; 
5  Exeb.  769.  An  arbitrator  ougbt 
net  to  be  in  the  personal  interest  of 
the  party  appointing  him  ;  see  In  re 
EUiot,  2  De  G.  &  S.  17.  Time  for 
application  to  set  aside  award  not  ex- 
tended, because  of  illness  of  party ; 
see  Guadicmo  t.  Brown,  2  Jur.  N.  S. 
358.  As  to  appointment  of  a  surreyor 
imder  the  85th  section,  see  now  30  & 
31  Viot.  c.  127,  s.  36. 

(p)  In  re  Sradshavi,  12  Q.  B.  562  ; 
5  Kail.  Ca.  432. 
(3)  See  sects.  28  and  23  of  Act, 


()■)  In  re  South  Ym-kMi'e,  d-c.  7?. 
Co.,  18  L.  J.  Q.  B.  333 ;  14  Jur. 
1093. 

(s)  In  re  BradsJiaw,  uhi  suprii; 
Skeri'Mt  v.  North  Staffordshire  R.  Oo., 
2  Pb.  476. 

(*)  In  re  Bradshaw,  ubi  mtpra  ;  so 
in  cases  wbere  the  amount  ia  assessed 
by  a  jury ;  see  CorrigaU  v.  London 
and  BlackwaU  S.  Co.,  5  Man.  &  G. 
219  ;  and  In  re  London  and  Greemi^h 
R.  Co.,  2  Ad.  &  E.  678  ;  Colib  v.  Mid 
Wales  R.  Co.,  L.  R.  1  Q.  B.  342.  See 
as  to  an  omission  to  specify  the  in- 
terests of  the  claimants  in  the  land, 
In  re  North  Staffordshire  R.  Co.,  Eic 
parte  Zandm;  2  Exch.  255  ;  6  Rail. 
Ca.  17;  And  see,  as  to  other  eases  of 
doubtful  or  bad  awards  under  the 
Act,  WUts,  Somerset,  ^c.  R.  Co.  t. 
Foohs,  3  Exch.  728 ;  Lindsay  v.  Direct 
London,  tt-c.  R.  Co.,  1  Pr.  R.  529 ; 
Bradley  v.  London  and  Nortli-Western 
R.  Co.,  ib.  597 ;  6  Exch.  769  ;  In  re 
North  Staffordshire  R.  Co.,  Ex  parte 
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mine  the  one  point,  and  leave  the  other  undecided  (u) :  nor    Chap.  xiii. 

can  it  be  set  aside  on  the  ground  of  its  being  contraiy  to  — 

evidence  (x) :  although  this  relief  has  been  afforded,  chiefly 
on  the  ground  of  an  omission  to  allow  one  of  the  parties  an 
opportunity  of  producing  further  evidence  (y).  The  company 
are  bound  at  their  own  expense  to  take  up  the  award,  and 
furnish  a  copy  to  the  landowner  (s).  Where,  land  having 
been  taken  under  the  68th  section,  the  landowner  gives  notice 
of  his  claim,  exceeding  50^.,  and  of  his  desire  to  have  com- 
pensation assessed  by  a  juiy,  he  is  not  entitled  to  a  notice 
from  the  company  of  their  intention  to  issue  a  warrant  to 
summon  a  jury  (a): 

The  amount  originally  fixed  or  subsequently  ascertained  to  Increase  of 

,  ■     Ji    J}     ■  11-  J.      X'    J.1  1-  diminulion  of 

be  pn^nd  facie  payable  m  respect  ot  the  purchase-money  purchase- 
may  in  the  several  ways  hereinafter  noticed  be  increased  or  °«"iey. 
diminished. 

The  most  ordinary  mode  of  increase  is  by  the  accrual  of  Increased  by 

.  interest ; — 

interest :  as  respects  which,  it  A\-ill  be  convenient  to  consider,  rate  of,  if  no 
first,  those  cases  where  there  is  no  special  agreement  as  to  "6'*=°™°"  • 
interest ;  premising  that,  in  such  cases,  interest,  when  payable, 
is  payable  at  Law  after  such  rate,  not  exceeding  bl.  xier  coif., 
as   may  be   allowed  by  the  jury  (&) ;  and  in  Equity  (as  a 
general  rule)  after  the  rate  of  4Z.  2:>er  cent,  (c)  per  nnnvm. 

If,  then,  a  time  be  fixed  for  completion  of  the  contract,  and  Payable  from 

Wood,  6  Eail.  Ca.  25 ;  and  see  In  re  15  Q.  B.  404  ;  and  see  Surnard  v. 

Dare  Vallmj  R.  Co.,  L.  B.  6  Eq.  429 ;  Wainviriijkt,  19  L.  J.  423,  Q.  B. 

L.  K.  4  Ch.  Ap.  554,  (where  the  arbi-  («)  Beg.  v.  South  Devon  R.  Co.,  15 

trator   admitted   his   mistake,)  and  Jur.  464,  Q.  B. ;  20  L.  J.  145. 

cases  there  cited.  (5)  3  &  4  Will.  IV.  c.  42,  s.  28  ; 

(u)  Wakefield  v.  LlamUyR.   Co.,  see  17  &  18  Vict.  o.  90,  s.  3.    As  to 

3  De  G.  J.  &  S.  11  i  84  Beav.  245  ;  whether  compound  interest  can   bo 

and  as  to  the  finality  of  aoi  award  claimed,    see   Attwood  v.   Taylw,   1 

where  one  of  the  points  referred  is  not  Mann.  &  G.  279,  332;  Stratton  t. 

specifically  disposed  of,  see  JeweU  v.  Sijmon,  2  Mo.  P.  C.  125. 

ChriHie,  L.  B.  2  C.  P.  296.  (c)  Sug.  643.    In  Ireland,  on  a  sale 

(X)  In  re  Sradahaw,  uU  supra.  by  the  Court,  only  Zl.  10s.  per  cent. 

(i/)/Hi-eZrawie«,2DeG.&S.33,48.  has   been   charged;   Huiclnnso      v. 

(*)  Railst^ne  v.    Ym-h,  rf-c.  B.  Co.,  Cuthcart,  1  J.  &  C.  260,  268. 
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Cbap.  XIII.    there  be  delay  attributable  to  tlie  piirchaser,  he  must  from 
Sect.  4.         ,  •'■  ,  .  ,  ,,,    ■    ,   ., 

that  time  pay  interest  upon  his  purchase-money,  although  it 


completion,  If  has  been  lying  idle  and  appropriated  to  the  purchase  {d),  and 
wijl%'^?-*  although  he  has  not  had  possession  of  the  estate,  which  (as  in 
chaser.  the  case  of  a  house  bought  for  a  residence)  has  therefore  been 

unproductive ;  but  he  will  be  entitled  to  any  actual  profits 

arising  from  it  (e). 


Prom  what 
time  payable 
if  delay  rests 
with  vendor. 


If,  on  the  other  hand,  (a  time  being  fixed  for  completion,) 
there  be  delay  attributable  to  the  vendor,  the  purchaser,  if  he 
has  been  in  actual  possession,  or  in  receipt  of  the  rents  and 
profits,  of  the  estate,  must  pay  interest,  unless  and  until  his 
money  has  been  appropriated  to  the  purchase  and  lying  idle, 
and  notice  of  such  being  the  case  has  been  given  to  the 
vendor  (/) ;  and,  in  one  case,  where,  after  notice  of  appro- 
priation given  to  the  vendor,  the  purchase-money  had,  through 
his  default,  lain  idle,  he  was  disallowed  interest  on  the  pur- 
chase-money, though  held  accountable  for  the  rents  {g)  :  but 
it  appears  that,  (if  out  of  possession),  he  will  be  charged  with 
interest  only  from  the  time  when  he  might  prudently  have 
taken  possession :  *.  c,  when  a  good  title  was  shown  (A)  and 
verified  (i) :  and  although  he  may,  if  he  please,  in  the  interim, 
pay  interest  and  take  the  rents  and  profits  from  the  time  fixed 
for  completion,  he  is  not  bound  to  do  so,  where  the  interest 
exceeds  the  rents  and  profits  {k).  The  vendor  may,  like  a 
mortgagee,  be  made  to  account  for  not  only  what  he  actually 


{d)  Oakvafl  y.  Roebuelc,  1  Ves.  J. 
221 ;  EnragU  v.  Fitzgerald,  2  Ir.  Eq. 
87  ;  Sug.  628.  See  Hyde  v.  Prke,  8 
Bim.  593;  Att.-Gen.  v.  Corp.  of  Lud- 
low, 1  Hall  &  T.  218.  If  the  agree- 
ment fix  the  rate,  any  subsequent 
agreement  for  reduction  will  be  con- 
strued strictly  against  the  purchaser, 
Attwood  V.  Taylor,  1  Mann.  &  G. 
279 ;  and  see  Minchvn  v.  Namce,  4 
Bear.  332. 

(e)  Suprd,,  p.  229. 

(/).  PoweCl  V.  Martyr,  8  Ves.  146  ; 
RoUrte  t.  Money,  13  Ves.  561 ;  How- 
land  V.  Norris,  1  Cox,  59,  62 ;  Sug. 


628. 

{g)  Regent's  Canal  Co.  v.  Ware,  23 
Beav.  575  ;  and  see  Viclcera  v.  Haitd, 
26  Beav.  630. 

[h)  Fortehlow  v.  Shh-ley,  2  Sw.  223,  . 
cited ;  Binhs  v.  Lord  liokeby,  2  Sw. 
222 ;   Jtmes  v.  Mv.dd,  4  Euss.  118 ; 
Monh  V.  Hushmon,  4  Buss.  121.  And 
see  Oarrodus  v.  Sharp,  20  Beav.  56. 

(i)  Parr  y.  Lovegrove,  4  Drew.  170. 

(i)  Fsdaile  v.  Stephenson,  1  Sim.  & 
St,  123  ;  Jones  v.  Mudd,  4  Euss.  118, 
123  :  see  Paton  v.  Sogers,  8  Madd. 
257  ;  CoUard  v.  Roe,  4  Do  G.  &  Jo. 
525. 
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has,  but  for  what  lie  miglit,  without  wilful  default,  lia^e   Chap.  xiir. 
received  (/)  ;  but  such  a  direction  is  not  of  course,  but  must  be  — '  ^'^-^- 
founded  on  a  special  case  made  against  him  {m). 

And,  on  the  other  hand,  it  has  been  held  that  a  purchaser.  Whether  until 
if  out  of  possession,  is  not  justified  in  laying  aside  his  pur-  pure^sCTmay 
chase-money,  and  rendering  it  wholly  or  in  part  unijroductive,  appropriate 
until  the  time  when  a  good  title  is  shown  by  the  vendor ;  claim  ex- 
and  that  if  he  do  so,  it  will  be  at  his  own  risk  and  loss  (w.)  :  interest, 
this  doctrine,  however,  seems  open  to  obsei-vation  (o) ;  and  is 
opposed  by  a  later  decision  {p),  in  which  the  rule  as  above 
stated  was  treated  as  well  settled. 

And  the  cases  seem  to  show,  that  when  a  purchaser  is  in  interest  pay- 
actual  possession  or  receipt  of  the  rents  and  profits,  he  must  chaser^in  pos- 
pay  interest  upon  his  purchase-money  (unless  lying  idle  with  ^^^""a^^jj', 

notice  of  the  fact  to  the  vendor)  from  the  time  fixed  for  com-  ambi^ity  in 

contract, 
pletion,  even  although  the  vendor  delay  to  show  a  good  title, 

and  the  contract  do  not  in  terms  make  the  purchase-money 

payable  until  a  good  title  is  shown.     For  instance,  ^\■\\e,v<i 

parties  already  in  possession  agreed  to  purchase  land,  tlie 

purchase-money  to  be  paid  on  tlie  25th  of  March  next  "  on  a 

good  and  valid  title  being  made  and  executed,"  and  a  title 

was  not  made  until  many  years  afterwards,  but  they  continued 

in  possession,  and  did  not  appropriate  the  purchase-money, 

they  were  held  liable  to  pay  interest  from  the  above  date  (y). 

And,  inasmuch  as,  until  a  title  is  shewn,  there  is  no  riglit  claim  not 
to  either  principal  or  interest,  an-ears  of  interest,  not  for  six  gj^t„tg  ^^  l^^ 
years  only,  but  for  an  indefinite  period,  may  be  recovered  years'  arreare. 
when  a  title  is  shewn :  the  case  in  the  interval  not  being 
within  the  Statute  of  Limitations  (?•). 

(0  Adand   v.     Gaisford,  2  Madd.  p.  585. 

28 ;  Wilson  v.  Olapham,  1  Jac.  &  W.  (o)  Vide  infra,  p.  586. 

36;  see  Crosse  v.  Jfuhe  of  Beaufort,  5  (p)  i)ysonv.£(»'»iy,4DeG.&S.48l. 

De  G.  &  S.  7.  (2)  -itt.-Gen.  v.  C/irist  Church,  13 

(m)  Shenoin  v.  Shahspeare,  5  De  G.  Sim.  214  :  PoiceU  t.  MaHyr,  8  Ves. 

M.  &  G.  517.  1*9 ;  Fludyer  v.  Coder,  12  Ves.  25. 

(n)  De  Visme  v.  De  Visme,  13  Jur.  (r)  Toft  r.  Steplusnson,  5  De  G.  M. 

1037 ;  1  Mao.  &  G.  336,  stated,  infrd,  &  G.  735. 
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Chap.  XIII. 
Sect.  i. 

Agreement 
giving  pur- 
oliaser  rents 
and  interest. 

If  no  time 
fixed  for  com- 
pletion, inte- 
rest is  payable 
from  posses- 
sion taken  or 
title  shown. 


And  a  special  agreement  purporting  to  give  the  purchaser 
both  the  rents  and  interest,  will  be  narrowly  scrutinized  by  a 
Court  of  Equity  (.s). 

If  no  tiiue  be  fixed  for  completion,  the  purchaser  pays 
interest  upon  his  purchase-money,  unless  lying  idle  Avitli 
notice  of  the  fact  to  the  vendor,  from  (it  is  conceived),  the 
date  of  the  contract,  if  the  purchaser  be  then  in  possession, 
&c.  (t):  or,  if  hebe  not  then  in  possession,  from  the  time  of  his 
taking  possession  (u);  or  from  the  time  at  which  he  might  pru- 
dently have  taken  possession  (cc), — supposing  it  to  have  been 
offered  to  him ; — i.  e.,  the  time  when  a  good  title  was  shown. 


Right  to,  how 
affected  by 
production  or 
non-produc- 
tion of  eri- 
dence, 


And  a  vendor's  claim  to  interest  from  the  time  when  a  good 
title  was  actually  shown,  may  be  enforced,  notwithstanding 
his  having  subsequently  and  unnecessarily  adduced  further 
evidence  upon  which  the  purchaser  accepted  the  title  (y). 
And  the  non-production  of  material  evidence  will  not  nega- 
tive the  vendor's  claim  to  interest,  if  it  has  been  occasioned  by 
the  purchaser's  having  taken  and  insisted  on  an  untenable 
objection  to  the  title,  and  has  not  in  itself  been  a  point  in 
dispute  (z). 


rann™t  b*e  "^^^  ^  piirchaser  taking  possession  subsequently  to  the 

eyaded  by        contract,  cannot,  by  giving  up  possession,  escape  his  liability 
feS."^  ^°^'  ^"^^^  to  subsequent  interest  (a). 


Upon  the  purchase  of  a  reversion,  the  mere  wasting  of  the 
particular  estate  by  lapse  of  time  appears  to  be  (for  the  pur- 


Waating  of 
particular 
estate  on  sale 

equfvSto     P°'^^  '°^  *1^6  ^l^ove  rules,)  equivalent  to  possession  by  the 
possession.        purchaser  (&);  and  M'here  an  estate  which  has  been  long  since 


(«)  Birch  V.  Joy,  3  H.  L.  C.  565. 

(t)  Ex  parte  Manning,  2  P.  Wms. 
<10. 

(n)  Fludyer  t.  Cocher,  and  Att- 
Oen.  V.  Christ  Church,  -uhi  supr&. 

(a)  2  Sw.  226  ;  and  see  Portman  v. 
Mia,  3  Jur.  366. 

(3^)  Litchfield  T.  Brown,   23  L.  J. 


176,  V.-C.W. 

(s)  Monro  y.  Taylor,  3  Mac.  &  G. 
713. 

{a)  See  note  {(c)f 

(h)  Ex  parte  Manning^  uli  evpra  j 
Owen  V.  DoMies,  1  Ves.  82  ;  Child  v. 
Lord  Abingdon,  1  Ves.  jun.  94 ;  Daiy 
V.Barber,  2  Atk.  469,  490j  Fr^fmsT. 
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let  for  a  tenii,   which   has   some  years   to   run,  at  a  reut    Chap.  xiii. 

originally  representing  its  agricultural  value,  is  sold  as  build ^^^ — 

ing  land,  subject  to  the  term,  the  purchase  may  be  considered 
as  the  buying  of  a  reversion,  within  the  stringency  of  the 
rule  (c). 

In  a  modern  case,  where  delay  had  occurred  in  making  out 
the  title  upon  a  sale  by  the  Court  of  an  estate  subject  to  a 
lease  for  a  life  at  a  low  rent,  it  was  contended  and  acquiesced 
in,  and  subsequently  arranged,  that  the  purchaser,  paying 
interest  during  the  delay,  should  be  allowed  by  way  of  com- 
pensation the  difference  between  such  interest  and  the  sum  of 
the  rents  received,  and  the  increase  in  value  of  the  reversion 
by  the  wearing  out  of  the  life,  such  increase  being  ascertained 
by  an  actuary ;  so  that  he  was  in  effect,  charged  with,  in  lieu 
of  interest,  merely  his  actual  receipts  and  the  estimated 
improvement  of  the  reversion ;  and  this  seems  correct  (d). 

Upon  a  purchase  by  a  mortgagee,  the  Court  after  the  lapse  Mortgagee— 

p  t  iiij_ii-i.li  c  interest  set  off 

of  several   years  held  that,  m  the  absence  oi   any  express  (,„  purchase 

agreement,  interest  upon  his  mortgage  debt  must  be  set  off  ^y- 
against  the  interest  of  a  corresponding  portion  of  the  purchase- 
money,  from  the  time  of  his  taking  possession  (c). 

Interest  upon  the  purchase-money  of  timber  taken  at  a  Interest  upon 

,       ,  valuation  of 

valuation  is  payable  only  from  the  date  oi  the  actual  vaiua-  timber,  from 

Lonl  Clinton,  2  Sim.  359  ;    Vesey  v.  seems  to  hare  been  allowed  only  from 

Ehoood,  3  Dru.  &  W.  82  ;   Sug.  pp-  the  time  when  a  good  title  could  have 

631,  el  seq.;  Ilutchbison  v.  Cathcart,  been  made  ;  and  see  5/oh»«  v.  5io«ii«, 

1  Jo.  &   C.  260,  where  there  was  a  3  Atk.  636;   Growsock  v.  Smith,   3 

small  present  profit  arising  from  the  Anst.   677.     WeddeU   r.  Niicon,   17 

property  j  and  see  Chmnpernowne  v.  Beav.  160,  seems  to  have  been  de- 

Brooke,  3  CI.  &  Fin.  i ;  and  Brooke  v.  oidcd  on  the  special  wording  of  the 

Chmrvpemowne,   i  01.  &  Fin.    589;  contract,  see  p.  170. 
where  the  vendor's  prim&  facie  risht  (c)   Williams  v.   Olenton,   L.  K.   1 

to  interest  was  excluded  by  tlie  terms  Oh.  Ap.  200  ;  affirming  S.  C.  34 Beav. 

of  the  contract ;  and  Lmis  v.  Tucker,  528. 

5  Jur.  1105 ;  WaUis  v.  Sard,  5  De  G.  (cV)  Morris  v.  Wood,  15  Nov,  1850, 

6  S.  429  ;  BaQey  v.  CoUett,  18  Beav.  M.  S. 

179  ;  but  see  also  EnragU  v.  Fitst-  (e)  WaUis  v.  Bastard,  4  De  G.  M. 

gcraU,  2  Dru.  &  W.  43,  where  interest      &  G.  251. 
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Matters  eelaTing  fo  completion  oiF  PuJiCHAsa 


Chap.  XIII. 
Sect.  i. 

what  date 
payable. 

Growing 
timber. 


Principle 
which  should 
determine  the 
liability. 


tioir  (/).  This,  however,  it  is  conceived,  can  only  apply  to 
growing  timber;  the  reason  for  the  rale  being,  that  its 
augmented  value  by  growth  is  included  in  the  valuation,  and 
is  an  equivalent  to  interest :  upon  which  Lord  St.  Leonards 
lias  remarked,  "  but  this,  which  was  a  good  reason  during 
the  war,  will  not,  in  all  times,  justify  the  withholding  of 
interest :  many  cases  have  occurred,  in  which  the  augmented 
value  by  growth,  between  the  time  of  entering  into  the 
contract  and  the  completion  of  it,  has  not  been  equal  to  the 
depreciation  in  the  market  price  of  the  timber  during  the 
same  period."  This  remark,  however,  is  omitted  from  the  last 
edition  of  his  lordship's  work,  and  it  seems  to  be  scarcely 
pertinent  to  the  principle  upon  which  the  rule  may  be 
supported  with  respect  to  young  growing  timber ;  viz.,  that 
there  is  an  increase  (not  in  the  market  price,  but)  in  the 
actual  quantity  or  quality  of  the  subject-matter  of  the  con- 
tract. '  The  case,  in  effect,  is  this  :  the  vendor  agrees  to  seU 
the  timber  as  existing  at  the  time  of  contract,  pltos  its  future 
increase  iip  to  the  date  of  the  valuation,  upon  being  paid  the 
then  estimated  value  of  such  timber  and  increase.  He  takes 
the  chance  of  a  rise  or  fall  in  the  market  value  of  timber  as  a 
commodity :  and  a  fall  can,  it  is  submitted,  no  more  justify 
him  in  requiring  interest  prior  to  the  valuation,  (i.  e.,  in  effect 
an  increase  of  purchase-money,)  than  an  unexpected  rise 
would  warrant  the  purchaser  in  claiming  a  reduction  of  the 
purchase-money,  iipon  the  ground  of  its  being  of  larger  amount 
than  he  had  anticipated. 


Timbei' 
arrived  at 
maturity. 


Nor  does  it  appear  that,  in  the  case  of  timber  which  has 
arrived  at  maturity,  interest  ought,  as  a  general  rule,  to  be 
paid  prior  to  the  actual  valuation ;  for  there  has  been  no 
increase,  nor  any  advantage  to  the  purchaser  :  the  case  might, 
however,  probably  be  different,  if  he  had  been  the  cause  of, 
or  consenting  to,  the  delay  in  the  valuation ;  or  if,  the  chief 
value  of  the  timber  consisting  in  its  ornamental  character,  he 
had  been  in  possession  of  the  estate. 


(/)  See  W<Mron,  Vi  Forutei;  cited  Sugi  631i 
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In  all  the  above  cases  it  naust  be  assumed  that  the  valiia-    Chap.  xiii. 
tion  has  been  delayed  beyond  the  date  at  which  it  ought  to  — — 


have  been  made :  i.  e.,  the  time,  if  any,  specified  in  the 
contract,  or,  if  no  such  time  be  specified,  then  the  time  fixed 
for  completion.  Any  claim  to  interest,  or  abatement  in  respect 
of  the  intermediate  period,  whether  the  timber  be  growing  or 
decaying,  may  be  negatived  by  the  argument  that  the  parties 
having  elected  upon  the  act  of  valuation  for  fixing  the  time 
at  which  the  price  is  to  be  determined,  must  be  deemed  to 
have  weighed  all  the  consequences  which  would  render  the 
price,  fixed  at  that  time  and  in  that  manner,  a  fair  equivalent 
for  the  transfer.  If  a  vendor  agreed  to  convey  forthwith,  in 
consideration  of  lOOOi.  to  be  paid  at  the  expiration  of  two 
years,  it  could  scarcely  be  contended  that  he  wovdd  be  entitled 
to  interest  in  the  mean  time.  If  no  time  were  originally  fixed 
either  for  valuation  or  for  completion,  the  time  for  valuation 
might  it  is  conceived  be  fixed  by  notice  from  either  party 
requiring  it  to  be  made  immediately. 

The  case  of  fixtures,  agreed  to  be  taken  at  a  valuation,  interest  upon 

1  A  •  •     i_  1         valuation  of 

seems  to  be  the  converse  of  that  of  growmg  timber ;  they  fixtures- 
being  a  deteriorating  property.  Where  they  are  of  large  value,  °ent^n  ieapect 
the  purchaser,  if  let  into  possession  after  the  time  at  which  °*'» 
the  valuation  ought  to  be,  but  before  it  is  actually  made, 
should,  it  is  conceived,  pay  an  occupation  rent  for  the  inter- 
mediate period  :  the  case  seems  to  be  conversely  within  the  and  of  uase- 

.  ,         holds. 

principle  of  Dyer  v.  Hargrave  (g),  where  it  was  decided  that 
when,  upon  the  sale  of  leaseholds,  the  vendor  retains  posses- 
sion after  the  time  fixed  for  completion,  he  must  pay  an 
occupation  rent  to  the  purchaser,  and  receive  interest  upon  the 
purchase-money. 

Where  the  price  is  payable  by  instalments,  and  notliing  is  '^''^^^j  P^'"* 
said  as  to  possession,  it  would  appear  that  the  purchaser  is  instalments, 
entitled  to  possession  only  from  the  time  of  paying  the  last 
instalment  (/;.). 

(<?)  10  Ves.  510;  and  see  Oheetham  (h)  Kenmy  v.   Wex\am,  6  Madd. 

T.  Sturtevant,  3  De  G.  &  S.  468.  335,  a  case  of  an  annuity. 
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Chap,  xm. 

Sect.  4. 

Vendors 
retaining  pos- 
session of 
trade  premises 
yet  not  held 
liable  to  occu- 
pation rent. 


But  where,  upon  a  sale  of  the  lease  of  a  public  liou.se,  and 
the  stock  in  trade,  the  purchaser  wrongfully  refused  to  perform 
the  contract,  and  the  vendors  retained  possession  and  carried 
on  the  business,  the  purchaser  was  compelled  to  pay  interest 
on  his  purchase-money,  and  also  all  sums  which  the  vendors 
had  laid  out  for  the  rent,  taxes,  and  other  necessaiy  outgoings, 
with  interest;  and  was  not  allowed  to  charge  the  vendors 
with  an  occupation  rent  {i).  It  may  be  observed  of  this  case, 
that  the  vendors  could  not  have  discontinued  the  business 
without  incurring  the  risk  of  the  property  being  seriously 
depreciated  while  the  completion  of  the  contract  yet  remained 
uncertain  :  but  it  was,  nevertheless,  held  on  appeal,  that  they 
carried  it  on  at  their  own  risk,  (and,  it  is  presumed,  for  their 
own  benefit,)  subject  to  their  liability  to  account  to  the  pur- 
chaser for  so  much  of  the  stock  included  in  the  contract  as 
they  had  actually  disposed  of. 


What  a  suf- 
iicient  appro- 
priation of 
purchase- 
money  to 
reliere  pur- 
chaser from 
interest. 


The  cases  do  not  seem  to  define  satisfactorily  what  is  a 
sufficient  appropriation  of  money  by  the  purchaser  to  relieve 
him  from  the  liability  to  interest.  In  Winter  v.  Blades  (k), 
the  purchaser,  upon  entering  into  the  contract,  paid  into  his 
general  account  at  his  banker's  a  sum  less  than  the  purchase- 
money,  but  which,  together  with  his  existing  balance,  exceeded 
the  purchase-money :  and  until  completion  his  balance  was 
never  less  than  the  purchase-money,  except  for  a  period  of 
three  days ;  and  the  Court  discharged  him  from  payment  of 
interest,  in  respect  of  the  difference  between  his  average 
balance  for  the  period  between  the  date  of  his  notice  to  the 
vendor  and  completion,  and  his  average  balance  for  three 
years  immediately  preceding  the  contract :  thus  establishing 
(apparently,)  two  principles ;  viz.,  first,  that  appropriation  of 
a,  pari  of  the  purchase-money,  coupled  with  the  fact  of  the 
residue  being  immediately  appropriable,  relieves  the  pur- 
chaser from  payment  of  interest  p-o  tanto ;  and  secondly,  that 
payment  into  his  general  banking  account  is  an  appropriation: 
the  latter  .(if  not  the  former)  of  which  seems  to  be  disapproved 


(i)  SaHn  V.  Cope,  2  Riiss.  176,  (i)  2  Sim.  &  St,  393. 
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of  by  Lord  St.  Leonards  {I) ;  and  both  appear  to  be   ques-    Chap.  xiir. 
tionable.  ^'='-  *• 


Lord  St.  Leonards  observes,  "  If  the  money  was  not  actually  Actual  hand 
and  hond  fide  appropriated  for  the  purchase,  or  the  purchaser  "^u  requlsUe." 
derived  the  least  advantage  from  it,  or  in  any  way  made  use 
of  it,  the  Court  would  compel  him  to  pay  interest."    If,  there-  Payment  into 
fore,  the  purchaser  pay  the  money  into  a  bank  at  which  he    ''"  *  oa  . 
has  an  account,  it  is  at  least  prudent  to  make  the  payment 
to  a  separate  account.      In  many  of  the  joint-stock  banks 
interest,  at  a  rate  somewhat  lower  than  the  ordinary  rate,  is 
allowed  upon  sums  deposited;  and  it  is  conceived,  that,  in 
such  a  case,  if  the  money  were  payable  at  call  or  upon  short 
notice,  the  purchaser  upon  giving  the  usual  notice  to  the 
vendor  would  escape  liability  in  respect  of  the  difference  of 
interest. 

When  it  appears  that  some  considerable  time  must  elapse  Purchaser 
before  the  title  can  be  perfected,  and  the  purchaser  agrees  to  Xlay  cannot 
take  possession  and  pay  interest,  he  cannot,  (unless  there  be  afenvards 

'^  '^  •'  ^  appropriate 

great  and  unexpected  delay,)  by  subsequently  appropriating  purchase- 
the  purchase-money  and  giving  notice,  escape  his  liability  to 
interest  (m). 

At  the  date  of  the  last  edition  of  this  work,  the  law  upon  Rule  where 
the  general  subject,  in  its  application  to  cases  where  there  is  a  provides' for" 
special  condition  as  to  the  payment  of  interest  on  the  unpaid  PJ^^^"'  °^ 
purchase-money,  had  long  been  in  an  unsettled  state ;   but 
recent  autliorities,  to  which  we  shall  presently  refer,  have 
established  the  rule  which  was  laid  down  by  Sir  John  Leach 
in  Esdaile  v.  Stephenson  (n),  that,  where  there  is  an  express 
stipulation  as  to  the  payment  of  interest  by  the  purchaser  it 
applies  to  every  delay,  however  occasioned ;  unless,  of  course, 
the  delay  is  owing  to  the  gross  misconduct  or  wilful  delay  of 

(I)  Sag.  628  ;  and  see  Macdonnell         (»)  1  Sim.  &  Stu.  122  ;  and  see 

V.  Harding,  7  Sim.  178.  Jones  t.  Mudd,  4  Rusa.  118;  Matson 

(m)  DicMnaon    v.    Jfleron,     Sugd.  v.  Swift,  5  Jur.  64,'i,  R. 
630,  n. 
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Chap.  XIII. 
Seqt.  4. 


"  Purchaser 
making 

default." 


"  Purchaser 
failing  in 
making  pay- 
ment." 

De  Visme  v. 
Ve  Visme. 


the  vendor.  In  two  subsequent  cases,  where  the  agreement 
was  to  pay  interest  during  delay  caused  "  by  any  unforeseen 
or  unavoidable  obstacles "  (o),  or  "  by  any  unavoidable  ob- 
stacle "  (p),  it  was  held  that  the  stipulation  did  not  apply  to 
delays  in  making  out  the  title.  Where,  however,  the  agree- 
ment was  to  pay  interest  during  delay  arising  "from  any 
cause  whatever  except  the  wilful  {q)  default  of  the  vendor  "  (r), 
or,  siniply,  "  from  any  cause  whatever"  (s),  (an  expression 
not  so  strong  against  the  purchaser  as  the  former  one,  inas- 
much as,  the  particular  exception  of  "  wilful  default ''  increased 
the  stringency  of  the  first  part  of  the  sentence,)  it  was  held, 
that  interest  was  payable  during  delays  occasioned  by  the 
state  of  the  title ;  but,  in  the  latter  case  (t),  the  order  was 
made  without  prejudice  to  any  application  by  the  purchaser 
for  compensation ;  and  a  different  decision  was  come  to,  when 
the  expression  was,  "  if  from  any  cause  whatever  the  purchase- 
money  shall  not  be  paid  on,  &c.,  the  purchaser  making  default 
shall  pay  interest"  {u) ;  and,  of  course,  a  condition  containing 
the  words  "  any  cause  whatever,"  even  without  anything  to 
qualify  their  effect,  would  not  authorize  wilful  delay  on  the 
part  of  the  vendor  («).  In  a  later  case,  where  the  expression, 
upon  a  sale  by  the  Court,  was,  "  if  the  purchaser  shall  fail 
in  making  such  payments  at  the  time  and  in  manner  afore- 
said, then,  and  in  such  case,  from  whatever  cause  the  delay 
may  have  arisen,"  interest  to  be  paid  at  51.  per  cent,  and  no  ab- 
stract was  delivered  until  after  the  time  fixed  for  completion, 
and  the  supplemental  abstracts,  showing  a  good  title,  were 
not  delivered,  although  repeatedly  applied  for,  untU  eighteen 
months  after  the  time  fixed  for  completion,  and  the  purchaser 


(o)  Monk  V.  HitsMsson,  i  Euss.  121, 
n.,  which  cannot  be  reconciled  with 
Sir  J.  Leaiph's  previous  decision  in 
Esdaile  y.  Stephenson. 

(j>)  Bi/rch  V.  Podmore,  Sug.  635. 

(g)  As  to  what  is  wilful  default, 
see  Elliott  r.  Turner,  13  Sim.  477  ; 
Ex  parte  Bradshaw,  16  Sim.  174; 
In  re  the  Windsor,  Staines,  and  South 
Western  R.  Act,  12  Beav.  522  ;  Ch-e- 
gory  v.  Wilson,  9  Ha.  689,  infrd,  s.  10. 


(»■)  Oxenden  v.  Lord  Falmouth, 
Sug.  637. 

(s)  Greenwood  v.  Churchill,  8  Beav. 
413. 

(«)  s.  a 

(i()  Denning  v.  Henderson,  1  De  G. 
&  S.  689  ;  and  see,  at  Law,  Perry  ^. 
Smith.  1  Car,  &  M.  554 ;  stated  suprd, 
p.  117. 

(x)  See  Palon  v.  Sogers,  6  M»dd. 
266. 
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atthe  commencement  of  the  delay  paid  the  purcliase-money    Chap,  xiii 
into  a  bank  at  a  low  rate  of  interest,  and  gave  notice  thereof  —^f^L*!^ 
to  the  vendors,  and  that  he  should  require  compensation  and 
then,  upon  the  title  being  cleared  up,  obtained  an  order  for  a 
conveyance   and  for  payment  of  his  purchase-money  into 
Court,  without  prejudice  to  his  right  (if  any)  to  compensation, 
and  the  purchase  was  accordingly  completed,  a  petition  for 
compensation  in  respect  of  the  loss  of  interest  was  dismissed 
by  Sir  J.  Wigram,  V.-C,  with  costs,  upon  the  ground  of  the 
purchaser  having  completed  the  contract :   but  it  seems  to 
have  been  admitted  that,  wliile  the  contract  remained  incom- 
plete, he  might  have  obtained  relief,  or  might  probably  have 
abandoned  the  contract  {y) :    and  the  decision  of  the  V.-C. 
was  reversed  by  Lord  Cottenham  on  appeal;  his  Lordship 
holding,  either  that  interest  did  not  begin  to  run  until  the 
delivery  of  an  abstract  showing  a  good  title;  or  that,  if  the 
condition  bound  the  purchaser  to  pay  interim  interest,  he  was 
entitled  to  compensation  for  the  non-performance  by  the 
vendor  of  his  part  of  the  contract  {z). 

But,  in  the  same  case,  it  having  been  decided  that  the  right 
to  interest  on  the  one  hand,  and  to  the  income  of  the  estate 
on  the  other,  was  not  to  commence  until  a  good  title  was 
abstracted,  the  purchaser,  when  he  applied  for  it,  was  refused 
compensation  in  respect  of  his  money  having  been  compara- 
tively unproductive  in  the  interim  (it  having,  as  before  stated, 
been  paid  into  a  bank  at  a  low  rate  of  interest  upon  notice  to 
the  vendors).     His  lordship  held  that  such  a  claim  could  not 
be  sustained :  that  the  vendors  being  in  default,  the  delay 
having  been  occasioned  by  their  not  performing  their  part  of 
the  contract,  were  not  to  exact  from  the  purchaser  the  pay- 
ment of  interest  until  the  time  they  showed  a  good  title  on 
their  abstract :  but  they  were  not,  therefore,  to  make  compen- 
sation for  any  loss  not  arising  out  of  their  contract;  such 


(y)  De  Visme  v.  De  Vume,  13  Jur.  12  Beav.  363.     In  Mm-rU  v.  Wood, 

205.  supra,  p.  579,  Lord  Cranworth  stated 

(z)  S.  C.  on  appeal,  1  Mac.  k  G.  that  he  adopted  the  latter  of  Lord 

336  ;   and  see  Eohertson   v.  Shelton,  Cottenham's  two  alternatives. 
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Chap.  XIII. 

Sect.  i. 


default  on  their  part  not  making  it,  in  his  Lordship's  opinion, 
necessary  or  proper  for  the  purchaser  to  lay  his  money  by 
and  make  it  unproductive,  for  the  purpose  of  throwing  the 
loss  of  that  unproductiveness  on  the  vendors :  and  that  it 
was  carrying  the  principle  out  strictly,  to  postpone  the  time 
for  paying  the  purchase-money  tiU  the  time  a  good  title  was 
shown  (a). 


Kemarks  on 
De  Visme  v. 
J)e  Visme, 


This  decision  was  generally  disapproved  of,  and  seems  to  be 
open  to  criticism.  It  may  be  admitted  that  when  a  purchaser 
has  agreed  to  pay  interest  and  take  the  profits  from  a  specified 
day,  notwithstanding  delay  arising  from  any  cause  whatever, 
there  would  be  much  hardship  (at  least  in  cases  where  personal 
possession  of  the  property  is  essential  to  its  due  enjoyment) 
in  holding  this  agreement  to  extend  to  a  delay  in  showing 
such  a  title  as  would  justify  a  prudent  purchaser  in  accepting 
possession,  and  so  receiving  the  equivalent  for  his  interest. 
But  if,  on  the  ground  of  hardship,  the  strict  words  of  the 
agreement  (which  are  sufficiently  large  in  terms,  and  are 
notoriously  intended  in  practice,  to  extend  to  delays  in 
making  out  the  title)  may  be  disregarded,  surely,  on  the 
like  principle,  the  purchaser  (who  may  possibly  have  called 
in  money  upon  the  faith  of  the  vendor's  agreement  to  com- 
plete on  a  certain  day)  ought  to  be  allowed  to  appropriate 
and  re-invest  it  in  such  a  manner  as  that  it  may  produce  some 
income  and  yet  be  ready  when  required,  and  to  throw  the 
loss  of  interest  on  the  vendor  (b).  In  the  particular  case,  the 
purchaser,  although  he  had  the  satisfaction  of  establishing  a 
principle,  seems  practically  to  have  been  left  in  no  better 
position  than  that  in  which  he  was  placed  by  the  decision  of 
the  Vice-Chancellor. 


Recent 
decisions 


Later  decisions  seem  to  have  brought  the  doctrine  back 
into  much  the  same  state  as  that  in  which  it  was  before  De 
Visme  v.  De  VisTiu,  viz.,  that  where  there  is  neither  vexatious 
conduct,  dealing  in  bad  faith,  nor  gross  negligence  (c)  on  the 


(a)  1  Mao.  &  G.  353. 
(i)  See  Dyson  v.  Hornhy,  4  Dc  0. 
&  S.  4S1 ;  where,  howeTei-,  there  iv.t,s 


a  special  condition, 
(c)  See  18  Jurist,  845. 
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part  of  the  vendor,  the  special  condition  containing  the  Chap.  xiii. 
expression  "from  any  cause  whatever,"  will  extend  to  delays  __ !!^*'__ 
fairly  arismg  from  the  state  of  the  title  (d^.  Tims,  where  a 
vendor  died  on  the  eve  of  completion,  having  devised  the 
estate  to  an  infant,  which  rendered  a  suit  necessary,  the  pur- 
chaser was  held  liable  to  pay  interest  from  the  time  originally 
fixed  for  completion  (e) :  so,  also,  where,  after  the  contract,  a 
suit  was  found  to  be  necessary  in  order  to  clear  the  title  (/) : 
and,  in  a  very  recent  case,  where  there  was  a  contract  for  the 
purchase  of  an  undivided  moiety  of  an  estate  subject  to  a 
lease,  and,  in  consequence  of  the  owner  of  the  other  moiety 
claiming  the  entirety,  and  refusing  to  produce  the  deeds,  the 
vendor  was  compelled  to  file  a  bill  for  partition  against  him, 
but  died  pending  the  suit,  having  devised  his  estate  to  infants, 
and  there  was  a  delay  of  eleven  years  before  a  title  was  made, 
it  was  held  by  Lord  Eomilly  that  the  purchaser  was  not  under 
the  circumstances  compellable  to  complete,  but  that  if  he 
elected  to  do  so,  he  must  pay  interest  from  the  time  fixed  for 
completion  (^).  In  this  case  the  delay  was  not  wholly  caused 
by  the  difficulties  of  the  title,  but  was  partly  attributable  to 
the  vendor.  There  had,  however,  been  no  appropriation  of  the 
purchase-money ;  and  the  purchaser,  who  was  not  prejudiced 
by  the  delay,  had  neither  threatened  to  rescind  the  contract 
nor  taken  active  measures  to  enforce  completion.  On  appeal 
this  decision  was  affirmed ;  and  Lord  Justice  Turner  appears 
to  have  considered  that  there  was  no  obligation  on  a  vendor 
to  enter  into  litigation  with  an  adverse  claimant  in  order  to 
perfect  his  title  (A) ;  but  it  is  conceived  that  this  observation 
must  have  been  intended  to  apply  only  to  cases  where  the 
vendor,  at  the  time  of  entering  into  the  contract,  is  not  aware 
of  any  adverse  claim  which  may  probably  give  rise  to  litigation. 

The  mere  fact  of  the  abstracts  delivered  prior  to  the  time 

,r.c       CI      •     ^    VLfihaneaiv    5  (f)  Lord  Pcdmenton  v.Tum^,  S3 

(d)  See  Sherwin  v.  bhaMpeme,  o  ^■' '., 
■n    (4  ivr  *  O  517  •  17  Beav.  267.  Bear.  524. 

(e)  Bamerman  v.  Clarke,  S  L»rew.  \!/)   '<  ' 
fiqs      and  see  Texi,aTt  T.  Laimn,  3  528  ;  L.  B.  1  Ch.  Ap.  200. 
S:  Toif   3of;  nOccrs  V.  irar,d.          W  S.  C.  L.  K.  1  Ch.  Ap.  208. 
26  Boav.  680. 
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fixed  for  completion  liaving  sliown  an  imperfect  title,  or 
having  been  supported  by  insufficient  evidence,  will  not 
negative  the  vendor's  claim  to  interest  (i),  even  in  cases  where 
a  period  is  fixed  for  the  delivery  of  the  abstract  (k) ;  but  the 
fact  of  the  completion  of  the  agreement  having  been  intercepted 
by  negotiations,  which  resulted  in  a  variation  of  the  agreement, 
has  been  considered  material  in  fixing  the  period  from  which 
interest  is  to  run  (I). 


The  rule,  however,  as  above  propounded,  affords  ample 
scope  for  future  litigation  by  leaving  open  the  questions  as  to 
what,  in  any  given  case,  may  be  considered  to  amount  to 
"vexatious  conduct,"  "bad  faith,"  or  "gross  negligence." 
The  omission  to  deliver  any  abstract  whatever,  until  long 
after  the  time  fixed  for  completion,  is  prima  facie -gross  negli- 
gence which  avoids  the  condition  (m)  :  although  even  such 
an  omission  might,  it  is  conceived,  admit  of  a  satisfactory 
explanation. 


Conclusions 
to  be  drawn 
from  the  re- 
cent deci- 
sions. 


From  the  cases  cited  above,  it  will  be  seen  that  the  con- 
dition as  to  the  payment  of  interest  during  delay  in  com- 
pletion has  been  construed  most  strongly  against  the  pur- 
chaser ;  and  the  rule,  which  in  a  former  edition  we  ventured 
to  suggest  as  that  which  should  ultimately  prevail,  has  in  a 
great  measure  been  adopted ;  viz.,  that  the  condition — -whether 
with  or  without  the  words  "  from  any  cause  whatever  " — 
should  be  held  to  apply  only  to  the  case  of  a  vendor  who, 
selling  without  the  knowledge  or  reasonable  suspicion  of  any 
fact,  which  will  probably  prevent  completion  within  the  time 
specified,  subsequently  uses  all  due  diligence  to  procure  com- 
pletion within  such  time :  and  that  the  rule  should  not  be 
broken  in  upon  by  exceptions  based  upon  the  use  of  doubtful 
expressions  referring  to  "  default "  or  "  failure  "  on  the  part  of 


(i)  Rowley  v.  Admm,  12  Beav.  476 ; 
Cowpe  V.  Bakewell,  13  Beav.  421. 

(A)  See YiclcrsY. Hand, 26 Beav. 630. 

(Z)  Sheiinin  v.  Slidkspm/re,  5  De  G. 
M.  &  G.  517 ;  and  see  Southby  v. 
Jlvtt,  2  My.  &  Cr.  207  ;  Dav,  Cpnv. 


vol.  i.  456 ;  as  to  what  ia  a  perfect 
abstract,  see  Parr  v.  Lovegrove,  4 
Drew.  177  ;  and  vide  mprd,  p.  261, 
and  cases  there  cited. 

(m)  WaUia  v.  Sarel,  5  DeG.Si,  S, 
429, 
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Sect  4. 

resorted  to,  probably  rather  from  a  willingness  to  adopt  any  '■ 

plausible  groiind  for  depriving  the  vendor  of  the  benefit  of 
that  which  proves  to  be  an  ineq[uitable  stipulation,  than  from 
any  settled  judicial  conviction  that  they  were  intended  to  point 
to  a  dereliction  of  a  duty,  as  distinguished  from  the  mere  non- 
performance of  an  act,  by  the  purchaser.  And  in  adopting 
such  a  rule,  all  technical  distinctions  between  questions  of 
title,  and  questions  of  evidence  of  title,  and  questions  of  con- 
veyance, might  well  be  disregarded.  The  actual  or  implied 
stipulations  in  every  contract  which  fixes  a  time  for  com- 
pletion are,  that  the  vendor  shall,  by  that  time,  do  three 
distinct  things,  viz.,  abstract  a  sufficient  title,  verify  a  suffi- 
cient title,  and  give  a  proper  conveyance  :  the  stipulation  on 
the  part  of  the  purchaser  is  that  he  shall,  on  the  specified 
day,  pay  the  purchase-money,  which,  if  not  then  paid,  is  to 
caiTy  interest.  If  then  the  money  is  not  so  paid,  the  only 
pertinent  inquiry  seems  to  be,  Avhether  the  piirchaser  was  or 
was  not,  through  the  default  of  the  vendor,  so  situated  as  to 
be  imable  prudently  to  make  the  payment.  If  the  purchasei-, 
being  ready  with  his  money,  is,  through  the  default  of  the 
vendor,  obliged  to  keep  it  wholly  or  in  part  unproductive,  it 
is  difficult  to  see  why  the  liability  to  interest"  should  depend 
\ipon  the  cii'cumstance  of  such  default  consisting  in  the  non- 
performance of  one  rather  than  of  another  of  the  vendor's 
several  stipulated  duties. 

A  modern  case  (/(),  before  the  Court  of  Queen's  Bench, 
.  deserves  attention  with  reference  to  the  present  subject.  It 
was  that  of  a  vendor  selling  an  estate  in  mortgage,  and 
stipulating  that  the  purchase  should  be  completed  on  a  day 
earlier  by  some  months,  as  he  must  have  known,  than  the 
day  on  which  the  mortgagees  were  bound  to  receive  their 
money :  the  common  condition  was  held  to  apply ;  the 
existence  of  the  incumbrance  was  not  a  question  of  title,  and 
the  purchaser  was  without  remedy.  Now  in  such  a  case  the 
equitable  arrangement  would  seem  to  be,,  that  the  purchaser 
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Sect.  4. 


covenant  by  the  vendor  to  get  in  the  incumbrances ;  and 
should  retain  the  amount  of  such  incumbrances  out  of  the 
purchase-money,  paying  such  interest  thereon  as  the  amount 
so  retained  may  actually  produce — and  the  vendor  keeping 
down  the  intereist  on  the  incumbrances.  To  allow  a  vendor, 
who  has  contracted  to  do  that  which  he  must  have  known  he 
could  not  perfonn,  to  escape  all  liability  for  his  own  default, 
and  at  the  same  time  to  enforce  the  performance  by  the  pur- 
chaser of  his  reciprocal  obligation,  is  merely  to  encourage 
chicanery  in  the  preparation  of  contracts  and  conditions  of 
sale. 

Where  the  ^  stipulation  binding  the  purchaser  to  pay  interest  during 

for  payment  of  delay  in  completion,  according  to  an  ascending  scale,  is  not  in 
cording  to  an  the  nature  of  a  penalty  from  which  he  may  be  relieved,  but  a 
ascending        separate  contract  which  may  be  enforced  against  him  (o). 

Delay  caused  Where,  after  the  title  had  been  accepted,  long  delay  residted 
claim.  from  notice  being  given  of  an  adverse  claim  which  was  sub- 

sequently ascertained  to  be  unfounded,  the  purchaser  was 
held  liable  to  pay  interest  from  the  time  fixed  by  the  con- 
tract {p). 

Agreement  to       An  agreement  which  reserves  to  the  vendor  the  rents  and 

take  rents  and  n        r     ^ 

profits.  profits  of  the  estate  until  actual  completion,  precludes  any 

claim  to  interest  on  the  purchase-money  (5). 

Acquiescence.  A  purchaser's  silence  may  amount  to  acquiescence  in  the. 
vendor's  claim  to  interest  (r) :  so,  too,  a  mere  repudiation  of 
liability  to  pay  interest,  not  followed  up  by  active  measures 
of  resistance  (s). 

(0)  Herbert  v.  SalUhury  and  Yeovil  Smith,  1  Cro.  &  Mee.  585,  wliere  a 

jB.  Co.,  L.  E.  2  Eq.  221.  like  effect  was  attributed  to  a  condi- 

(p)  Grove  \.  Basta/rd,  I  De  G.  M.  tion  providing  for  payment  of  ex- 

&  Q.  79 ;  and  see  Williams  v.  Olenton,  penses,  but  not  refewing  to  interest. 
L.  B.  1  Ch.  Ap.  200,  affirming  S.  C.  [r)  Ex  parte  Lord   Hardimhc,    1 

34  Beav.  528.  Do  G.  M.  &  G.  297. 

(q)  Broohe  T.  aiaiwpernowne,  4  CI.  («)   Williams  v.  Glenton,  uUsuprd,. 

&  Fin.  589 ;   and  sec  Sweetland  r. 
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It  was  considered  doubtful  in  one  case  wlietlier  the  Court,    ('hap.  xiii. 


Sect.  4. 


upon  a  petition  under  the  Lauds  Clauses  Consolidation  Act, 
has  any  jurisdiction  to  direct  payment  hy  the  company  of 
interest  upon  purchase-money  which  has  been  paid  into 
Court,  but  has  remained  uninvested  {t) ;  and  it  has  since  been 
held  that  the  Court  has  no  such  jurisdiction  {v). 

The  vendor  cannot  claim  from  the  purchaser  interest  iipon  Deposit . 
the  deposit  for  the  time  during  which  it  has,  through  the 
latter's  default,  been  retained  by  the  auctioneer  (x)  ;  but  can 
claim  interest  upon  purchase-money  left  in  the  piirchaser's 
hands,  to  answer  incumbrances  payable  at  a  future  date  (y). 
Whether  the  vendor  can  be  compelled  to  pay  interest  on  the 
deposit  seems  .doubtful  (2). 

In  paying  the  interest  the  purchaser  may  deduct  income  Income  tax. 
tax  (a). 

Tlie  vendor  may,  occasionally,  claim  an  increase  of  pur-  Increase  of 
chase-money,  upon  the  ground  of  an  excess  in  the   actual  money  in  ro- 
quantity  of  the  estate  over  that  stated  in  the  particulars.  in^quantiU'''"''^ 

By  the  5  Geo.  IV.  c.  74,  ss.  1  &  2,  the  pole  or  perch  is  to  As  to  quantify 
contain  in  length  five  standard  yards  and  a  half ;  the  rood.  Acre. 
1210  standard  square  yards ;  and  the  acre,  4840  standard 
square  yai'ds,  being  160  square  poles  :  and,  by  sect.  15,  after 
the  1st  May,  1825,  "all  contracts,  bargains,  sales,  and  deal- 
ings which  shall  be  made  or  had  within  any  part  of  the 
United  Kingdom,  for  any  work  to  be  done,  or  for  any  goods, 
wares,  merchandise,  or  other  thing  to  be  sold,  delivered,  done, 
or  agreed  for  by  weight  or  measure,  where  no  special  agi-ee- 
ment  shall  be  made  to  the  contrary,  shall  be  deemed,  taken, 

(t)  See  Ex  parte  Lmd  Hardukke,  1  (x)  Bridges  v.  MUnson,  3  Mer.  694. 

De  G.  M.  &  G.  304  ;  in  this  case  the  (y)  Hughes  v.  Kearney,  1  Sch.  &  L. 

company  were  ol'deMd  to  pay  interest,  134 ;  Comer  v.  Walhley,  Siig.  677,  n. 

but  the  jurisdiction  wae  given  by  con-  (2)  See  Sugd.  638  ;  but  allowed  in 

ggjjt,  bankruptcy,  see  In  re  Paije,  1  Dru. 

(«)  Re  CrytUa  Palace  R.  Co.,  1  Jur.  &  Wal.  31. 

N.  S.  995  V.-C.  W.  («)  Bebl  v.  Bunny,  1  IC  &  J.  216, 
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and  construed  to  be  had  and  made  according  to  the  standard 
-weights  and  measures  ascertained  by  the  Act;  and  in  all 
cases  where  any  special  agreement  shall  be  made,  with  refer- 
ence to  any  weight  or  measure  established  by  local  custom, 
the  ratio  or  proportion  which  every  such  local  weight  or 
measure  shall  bear  to  any  of  the  said  standard  weights  or 
measures,  shall  be  expressed,  declared,  and  specified  in  such 
agreement,  or  otherwise  such  agreement  shall  be  null  and 
void." 


Local 

measures 

abolished. 


•  The  5  &  6  Will.  IV.  c.  63,  s.  6,  enacts  "  that  the  measure 
called  the  Winchester  bushel  and  the  lineal  measure  called 
the  Scotch  ell,  and  all  local  customary  measures  (6).  shall  be 
abolished." 


Customary 
variationB  in 
the  acre. 


Before  the  passing  of  these  Acts,  considerable  diversity 
existed  in  the  size  of  the  acre  (c) ;  in  some  places  (as  in 
Cheshire)  the  customary  acre  contained  nearly  two  statutory 
acres ;  while,  occasionally,  the  variation  was  nearly  as  much 
the  other  way  (d).  The  applicability  of  the  15th  section  of  the 
Act  of  Geo.  IV.  to  contracts  for  sale  of  land  is  not  altogether 
clear  («) ;  but,  it  is  conceived,  that,  under  the  later  Act,  any 
quantities  mentioned  either  in  a  contract  or  a  conveyance 
would  be  referred  to  the  standard  measirrement,  without  regard 
to  any  local  custom  (unless  expressly  referred  to)  (/). 


Vendor's 
right  to  com- 
pensation is 
genei'ally 
questionable. 


Where  there  is  no  express  agreement  on  the  subject,  and 
the  contract  in  general  terms  includes  property  which  it  was 
not  proposed  to  sell,  Equity  would  not  enforce  it  against  the 
vendor,  without  at  least  giving  him  compensation  (jf) ;  but 
we  are  not  aware  of  any  case  establishing  his  general  right  to 


(i)  Sec  on  the  construction  of  the 
Act,  as  to  dry  goods,  Hughes  v. 
Humphreys,  3  El.  &  B.  954 ;  and 
weights,  &c.,  Jones  v.  Giles,  10  Exeh. 
119. 

(c)  Owing  to  variations  in  the 
length  of  the  pole  or  measuring  rod, 
the  acre  always  containing  160  square 
poles  or  rods. 


(d)  Portman  v.  Mill,  2  Eusa.  670. 

(c)  Sug.  324. 

(/)  And  see  Portvmn  v.  Mill,  2 
Euss.  570. 

(g)  See  Att.-Gen.  t.  Sitwetl,  1  You. 
&  C.  559 ;  Marquis  Tovmshend  T. 
Stangroom,  6  Ves.  328  ;  see  Tyler  v. 
Beversham,  Rep.  t.  Finch,  80 ;  Al- 
vanky  y.  Kinnaird,  2  Mac.  &  G.  1. 
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the  quantity  stated  in  the  particulars  :  since,  however,  if  it 
were  sold  professedly  by  the  acre,  the  excess,  if  taken,  must, 
it  is  conceived,  clearly  be  paid  for,  it  seems  to  follow,  from  the 
doctrine  laid  down  in  Rill  v.  Bv/Mey  (h)  (viz.,  that  where  the 
quantity  is  stated  the  price  must  be  considered  as  fixed  with 
reference  thereto),  that  if  called  upon  to  fulfil  the  contract,  he 
might,  independently  of  agreement,  refuse  to  complete  unless 
he  were  allowed  compensation;  and  this,  at  any  rate  as 
regards  cases  where  the  excess  is  considerable,  seems  to  accord 
with  what  has  fallen  from  the  Courts  on  recent  occasions  (/). 

A  special  condition  for  compensation  lias  been,  as  respects  Alleged 
different  lots  on  the  same  sale,  held  to  apply  as  well  in  favour  "rom'i^^asurc- 

of  as  against  a  vendor  (k)  ;  but  this  was  on  a  special  case,  and  "l"^"*  ^^'"S 

°  .  given  m  cus- 

not  in  a  suit.     Where  fields  described  as  "  fourteen  acres  more  tomary  instead 

or  less,"  were  sold  for  973^.,  under  an  order  of  the  Court,  and  acroMo"^ 

with  the  usual   condition   as  to  misdescription,  a  petition  compensation. 

stating  that  the  fields  in  fact  contained  twenty-seven  statutoiy 

acres,  (the  acres  mentioned  in  the  particulars  being  intended 

for  customary  acres),  and  that  the  real  value  was  1600/.,  and 

praying  that  the  purchaser  might  pay  the  difference,  or  that 

the  property  might  be  re-sold,  was  dismissed  with  costs  (/). 

The  decision,  however,  was  chiefly  on  the  ground  of  delay, 

four  years  having  elaj)sed  shice  the  sale ;  and  the  case  may, 

perhaps,  be  considered  to  differ  in  principle  from  cases  where 

there   is   a   misstatement  of    quantity,  incapable   of  being 

explained  by  the  difference  between  statutory  and  customary 

measurement ;  for,  possibly,  the  purchasers  at  the  sale  might 

liave  bid  under  the  full  impression  that  the  fourteen  acres 

were  in  fact  customary  acres,  and  this  was  alleged  to  have 

really  happened.     Lord  St.  Leonards'  comment  (w)  upon  the 

(A)  17  Ves.  894,  401.  hridge  t.  Kirhmn,  25   L.  J.  Q.  B. 

H)  See  Leslie  v.  Tompson,  9  Ha.  (N.  S.)  89,  ivliere  the  misdescription 

273  •  Newhy  v.  Paynter,  17  Jiu-.  483.  was  against  the  purchaser,  and,  being 

(k)  Leslie  v.  Tompson,  9  Ha.  268 ;  of  a  trivial  character,  was  held  to  be 

and  see  Painter  v.  Newby,  11  Ha.  26.  covered  by  the  condition. 

{I)  Pnoe  v.  NoHh,  2  Y.  &  C.  620  ;  {»»)  Sug.  326. 

and  vide  suprct,  p.  128.     See  Leth- 

Digitized  by  Microsoft® 


594 


Matters  eelaWng  to  coMi-letion  oi?  purchase. 


Chap.  XIII.   case  is,  "  that  no  dotibt  it  would  be  difficult  in  such  a  case 

'— —  to  make  a  londfide  purchaser  buy  an  estate  twice  as  large 

as  that  for  which  he  had   contracted,  and  pay  double  the 
Uiffioiilty  of     amount  of  the  purchase-money  for  it : "  and  it  may  be  doubted 
expenave'pur^  whether  a  purchaser  ought  ever  to  be  compelled,  under  such 
purchaser         conditions,  to  pay  a  sum  materially  exceeding  the  contem- 
plated  amount  of  purchase-money;    such    an    unexpected 
liability  might,  it  is  obvious,  be  often  productive  of  the  most 
oppressive  and  ruinous  consequences  :  'in  the  above  case,  the 
Court  seems  to  have  considered,   that  had  any  relief  been 
granted,  it  must  have  consisted  in  avoiding  the  sale  altogether; 
and  thus  nullifying  the  condition.     There  seems,  however,  to 
be  no  reason  to  doubt  that  such  a  condition  can  be  insisted 
on  by  a  vendor  as  defendant :  but  his  right  to  enforce  it  as 
plaintiff  has  yet  to  be  established. 


Case  of  large 
excess  of 
acreage,  and 
condition 
against  com- 
pensation. 


A  condition  that  "  the  description  and  quantity  stated  are 
believed  to  be  correct ;  and  that  the  sale  shall  not  be 
annulled  or  rendered  voidable,  neither  shall  any  compensation 
be  required  by  vendors  or  purchaser,  in  case  any  inaccuracy 
or  omission  shall  be  discovered  therein,"  may  bind  the  vendor, 
although  there  has  been  a  gross  error,  shared  in  by  all  parties, 
as  to  the  acreage.  Thus  in  a  curious  unreported  case  of 
Walker  v.  Barnett  (1864),  in  which  the  writer  was  counsel 
for  the  purchaser,  a  house  and  grounds  near  London,  which 
belonged  in  moieties  to  an  eminent  London  solicitor  and 
to  his  client,  was  advertised  for  sale  by  private  contract,  by 
a  well-known  firm  of  London  estate  agents.  There  was  a 
printed  form  of  contract,  with  a  lithographed  plan,  but  no 
scale.  The  property  was  described  as  contaiiiing  "  about  ten 
acres ;  "  and  there  was  a  condition,  in  the  terms  above  stated, 
as  to  misdescriptions.  Upon  inspecting  the  property,  the 
intending  purchaser  was  incredulous  as  to  the  acreage 
amounting  to  ten  acres.  After  some  correspondence  on  the 
point,  which  failed  to  satisfy  liim,  an  offer  was  made  in  writing 
to  and  accepted  by  him,  for  the  sale  of  the  property  for 
10,000^.,  upon  the  terms  of  the  printed  contract;  but  subject 
to  a  stipulation  that  if,  upon  measurement,  the  land  Was  found 
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to  contain  less  than  ten  acres,  the  deficiency  should  be  made    Chap.  Xlll. 
up   by   a  slice   from  adjoining   land,    also  belonging  to  the   '—^ — 


vendors ;  nothing  being  provided  in  respect  to  the  non-com- 
pensation clause,  so  far  as  such  clause  might  operate  against 
the  vendors.  The  land  was  not  measured  until  the  sui-veyors 
on  each  side  met  for  the  purpose  of  setting  out  the  compensa- 
tion-slice ;  and  was  then  found  to  contain  not  less  than  ten 
acres,  but  upwards  of  eighteen  acres.  The  vendors,  upon  this, 
refused  to  complete,  except  at  an  advance  in  price  :  but,  upon 
a  bill  being  filed,  a  decree  for  a  conveyance  on  payment  of  the 
10,000Z.  was  made  against  them,  by  V.-C.  Stuart,  with  costs  : 
and  their  advisers,  although  they  expressed  a  strong  dis- 
approval of  the  decision — which  may,  to  some  extent,  be 
attributable  to  the  special  nature  of  the  property — did  not 
venture  to  appeal  against  it. 

However,  in  a  very  recent  case,  where  property,  sold  under  Case  of  de- 
a  decree  of  the  Court,  was  described  in  the  particular  as  acroage.and 
containing  753  square  yards,  but  in  fact  contained  only  57:3  """f^^l^'J,^,. 
square  yards,  and  there  was  the  usual  condition  against  any  pensation. 
compensation   for  misdescription  being    allowed    by   cither 
vendor   or  purchaser,  it  was  held   that  the   condition   was 
intended  only  to  cover  small  unintentional  errors,  and  that  the 
purchaser  was  entitled  to  compensation  (■)(.)• 

As  to  the  right  to  compensation  in  respect  of  variations  Vai-iations  in 
in  the  quality  of  the  estate,— there  does  not  appear  to  be  any  Ste-no 
case  in  which  a  vendor  has  obtained  an  increase  of  purchase-  f^°J^°^ 
money,  upon  the  ground  of  the  character  of  the  property  being  fa™"J^°f 
better  than  he  had  himself  described  it.     And,  as  we  ha-sc 
seen  (o),    he    cannot    claim    any    allowance    for   his   own 
unauthorised  expenditure  upon  the  property  subsequently  to 
the  contract. 


On  the  other  hand,  the  purchase-money  is  liable  to  be  Puichaae- 
diminished  by  deductions,  either  in   respect  of  proceeds  of  "S^iecl 

(ii)  WIdtlemm'c  v.  WhUtenwre,  L.  R.  (o)  Supra,  p.  230,  n.  (o). 

8  Eq.  603;  and  vide  aupri)  p.  128. 
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Chap.  XIII.   the  estate  received,  or  which  ought  to  have  been  received  by 
'■^—    the  vendor,  and  which  belong  to  the  purchaser  ;  or  in  respect 

of  mere  deteriorations  to  the  estate ;  or  of  original  defects  in 

the  estate. 


By  proceeds 
of  estate  re- 
ceived or 
which  might 
hare  been 
received  by 
vendor. 


As  to  deductions  of  the  first  descriptions ; — We  have 
already  seen  that  the  entire  inheritance  belongs  to  the  pur- 
chaser from  the  date  of  the  contract  (p)  ;  but  that  the  profits 
or  income  belong  to  him  only  from  the  time  fixed  for 
completion.  If,  therefore,  timber  be  blown  down  (q),  or  felled, 
or  stone  or  materials  be  quarried  or  worked,  after  the  date  of 
the  contract,  the  proceeds  must  be  accounted  for  at  com- 
pletion :  so,  the  vendor  must  account  for  such  rents  and 
profits  as  he  has,  or  might,  but  for  his  wilful  default  (r),  have 
received  from  the  time  appointed  for  completion  up  to  such 
time  as  the  purchaser  has,  or  might  safely  have,  taken  posses- 
sion (s) :  and,  in  one  case,  where  many  years'  delay  had 
occurred  by  the  default  of  the  vendor,  who  had  received  part  of 
the  purchase-money  and  retained  possession  of  the  estate,  he 
was  charged  with  interest  at  4:1.  per  cent,  upon  a  proportionate 
part  of  the  rents  (t). 


By  amount  of       As  to  deductions  of  the  second  description; — The  vendor 

deteriorations 

to  estate,  from  the  date  of  the  contract  holds  the  estate  in  trust  for  the 

of  vendor.*" '  purchaser,  subject  to  payment  of  the  purchase -money ;  with  a 
right,  until  the  time  fixed  for  completion,  to  receive  the  interim 
profits.  If,  therefore,  by  his  wilful  acts  (w),  or  mere  negli- 
gence («),  he  cause  or  permit  the  property  to  deteriorate,— as 
by  allowing  hedges  and  fences  to  get  out  of  repair,  or  the  laud 
.to  remain  uncultivated  (y),  or  by  an  improper  course  of 
husbandry  (2),  or  by  ejecting  tenants,  or  acting  so  improvidently 


(2^)  Supi-A,  p.  229. 

(<?)  (Supra,  p.  229. 

(r)  •^cla/nd  v.  Gaisford,  2  Madd. 
28  ;  Wilson  v.  Clapham,  1  Jac.  &  W. 
36  ;  see  Crosse  Y.  Duke  of  Beaufort, 
5  De  G.  &  S.  7  ;  vide  supra,  p.  577. 

(«)   Vide  auprd,,  p.  676. 

(«)  Bmion  v.  Todd,  1  Sw.  255,  See 


the  order,  ib.  263,  264. 

(v)  3  Madd.  395. 

(rr)  See  Segent's  Canai  Co.  v.  Ware, 
23  Beav.  575. 

(y)  Foster  v.  Deacon,  3  Madd.  S9l ; 
Towmend  v.  Champemovme,  3  Y.  &  C. 
505,  508. 

(z)  Lord  V.  Stevens,  1  Y.  &  €.  222. 
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as  to  occasion  their  loss  (a), — the  purchaser  is  entitled  to  an    tihap.  xiii. 


Sect.  4. 


allowance:  and,  of  course,  deterioration  may  be  of  such  a 
nature,  or  to  such  an  extent,  as  to  relieve  him  from  the  con- 
tract (b) ;  and  the  vendor  must  answer  for  deteriorations 
occasioned  by  the  conduct  of  his  tenant,  even  although  the 
lease  has  expired  (c) :  but  not  for  deteriorations  after  the  time 
fixed  for  completion,  if  the  title  shown  were  such  that  the 
purchaser  ought  to  have  taken  possession  (d). 

So,  also,  compensation  may  be  due  to  the  purchaser  out  of  Abatement  in 
the  purchase-money  in  respect  of  original  defects  in  the  estate,  moneylii 
either  as  respects  its  quantity,  or  quality,  or  the  extent  of  the  re^pec'  <rf 
vendor's  interest  therein.     It  may  be  convenient  here  to  con-  fecta  in  estate, 
sider  those  questions  which  relate  merely  either  to  the  (quantity 
or  quality  of  the  estate;  reserving  for  separate  discussion, 
under  the  head  of  specific  performance,  those  (questions  which 
are  in  fact  questions  of  title  (e). 

The  purchaser  will   be   entitled  to   compensation  for  a  Abatement 

deficiency  in  quantity,  even  although  the  estate  be  not  sold  deficiency 

professedly  by  measurement  (/) :  and  although,  of  course,  he  ^ot  professedly 

could  not  claim  compensation  if  it  appeared  that  he  contracted  ^^'^  ^y  *" 

^  acre. 

Avith  a  knowledge  of  the  deficiency,  such  knowledge  will  not 
be  assumed  from  the  fact  of  his  being  intimately  acquainted 
with  the  property  {g),  or  even  being  the  occupying  tenant  (]i):- 
nor  is  the  right  to  compensation  precluded  by  a  condition 
that  he  shall  not  object  to  complete  his  purchase,  if  the 
quantity  should  turn  out  less  than  that  stated  in  the  par- 
ticulars (z)  ;  nor  by  acts  which  amount  to  a  waiver  of  objections 
to  the  title  {k). 

The  above  rule,  where  ,the  estate  is  professedly  bought  by  As  to  the 

(a)  Harford   v.  Pnrrier,  1  Madd.  (/)  Hill  v.  Buckley,  17  Ves.  394, 

532.  401  ;  King  v.  WiJson,  6  Beav.  124. 
(J)  Vide  infr&,  Ch.  XVIII.  iff)  See    SlmcUeton    v.   Sutcliffe,   1 

(<•)  3  Madd.  395.  De  G.  &  S.  609. 

(d)  Binkt  v.  Lard  Rokeby,  2  Sw.  (h)  King  t.  Wilson,  6  Beav.  124. 
222,  226  ;  Minchin  v.  Nance,  4  Beav.  (s)  Frost  v.  Breioer,  3  Jiir.  165. 
332.                                                                '(i)  Calcraft  t.  Baehuck,  1  Ves.  J, 

(e)  r«e  in/)-d,  Ch,  XVIII,  221, 
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Chap.  XIII. 
Sect.  i. 

effect  of  the 
expressions 
"  by  e.?tima- 
tion,"  "  more 
or  less,"  &o. 


What  de- 
floieney  they 
will  cover. 


the  acre,  or  (which  is  the  same  thing)  (l)  where  the  quantity- 
is  stated,  and  there  is  nothing  to  rebnt  the  ordinary  presump- 
tion of  price  having  been  fixed  witli  reference  to  quantity* 
may,  it  is  conceived,  be  strictly  enforced,  where  no  words  are 
introduced  to  qualify  the  statement  as  to  quantity.  The 
qualifying  expressions,  " by  estimation,"  and,  "be  the  same 
more  or  less,"  are,  however,  in  very  general  use ;  and  the  cases 
do  not  seem  to  define  their  precise  effect  (m) :  they  have  beea 
held  to  include  a  small  adjoining  strip  of  land  over  which  the 
grantor  had  exercised  acts  of  ownership,  although  the  dimen- 
sions and  boundaries  of  the  j)roperty  conveyed  were  stated 
in  the  description  (m) ;  so,  on  the  other  hand,  they  have  been 
held  to  cover  a  deficiency  of  upwards  of  five  out  of  forty- 
one  acres  (o) ;  but  not  of  100  out  of  349  acres  (p)  ;  so,  in  a 
ease  of  Gell  v.  Watson  {£),  similar  expressions  were  not 
allowed  to  cover  a  deficiency  of  two  acres  in  two  closes 
forming  part  of  a  much  larger  estate,  the  quantity  of  the 
two  closes  being  stated  to  be  (according  to  a  specified  plan) 
8  a.  1  r.  4  p. 


Cordingley  v, 
Clicesehorougli, 


In  a  late  case,  on  a  sale  by  auction,  the  property  was,  by  an 
unintentional  error,  described  as  containing  "  an  area  of  7683 
square  yards,  or  thereabouts,"  when  in  fact  it  contained  only 
4350  square  yards.  Bj'-  the  10th  condition  it  was  provided 
that  if  the  purchaser  should  make  any  requisition  as  to  title, 
compensation,  &c.,  which  the-  vendor  should  be  unwilling  to 
comply  with,  the  latter  should  have  the  usual  power  of 
vacating  the  sale  ;  and  by  the  17th  condition  the  admeasure- 
ments were  "  to  be  presumed  correct,"  and  no  compensation 
allowed  or  required  in  respect  of  any  inaccuracy.  The  pur- 
chaser, after  having  taken  possession,  and  after  the  date  fixed 


©  17  Ves.  401. 

(«n)  See  Marquis  Toimshend  v. 
Stangroom,  6  Ves.  328,  341 ;  HOI  v. 
Buchley,  17  Ves.  394;  Neale  ^.  Parkin, 
1  Esp.  229 ;  Anon.,  cited  Preem. 
C.  C.  106  ;  Davis  v.  Sheplierd,  L.  K. 
1  Oh.  Ap.  416,  418. 

(n)  Dendy  v.  Simpson,  6  Jur.  N.  S. 
1197;  8  C.  B.  N.  S.  1058  ;  afBmied 


7  Jur.  N.  S.  1058. 

(o)  Winch  V.  Winchester,  1  Ves. 
&  B.  375. 

ip)  Portman  t.  MiU,  2  Euss.  570. 
N.B.  In  this  case,  the  deficiency  ap- 
pears to  have  been  in  the  cultivated 
land. 

(q)  Sug.  825 ;  and  see  Leslie  v. 
Tompson,  &  Ha.  268,  273. 
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for  the  completion  of  the  contract,  claimed  compensation,  Chap.  xiii. 
whereupon  tlie  vendor  elected  to  rescind  the  contract.  On  a  —^I'iIl  _ 
bill  by  the  purchaser  for  specific  performance  with  a  com- 
pensation, V.-C.  Stuart  held  that  he  was  boimd  by  the  17th 
condition,  laying  great  stress  in  the  use  of  the  word  "presumed,'' 
as  showing  that  the  measurement  was  merely  presumptively 
stated,  and  decreed  specific  performance,  and  payment  of  the 
purchase-money  in  full.  On  appeal,  this  decision  was  affirmed 
by  Lord  Westbury,  but  mainly  on  the  ground  that  the  vendor 
had  a  right  to  rescind  under  the  10th  condition.  With  refer- 
ence to  the  other  point  he  observed,  "  I  am  not  disposed  to 
rest  this  case  upon  the  interpretation  of  the  17th  condition, 
because  I  think,  although  it  is  unnecessary  to  decide  the 
matter,  that  the  fair  interpretation  of  a  condition  of  this  kind 
is  that  it  is  intended  to  apply  to  unintentional  errors  ;  that  it 
is  also  intended  to  cover  the  consequences  of  inconsiderable 
errors;  and  I  should  imdoubtedly,  therefore,  hesitate  to  hold, 
if  it  were  a  case  of  specific  perfonnance,  that  the  vendor  would 
be  entitled  to  insist  upon  a  specific  performance  against  the 
purchaser,  and  compel  him  to  take  something  which  was 
little  more  than  one  half  the  quantity  which  he  had  a  right  to 
expect "  (r).  In  a  later  ca,se,  wliere  the  contract  was  for  the 
sale  of  an  estate  containing  21,760  acres,  the  actual  acreage 
being  afterwards  ascertained  to  be  only  11,814  acres,  and 
the  price  appeared  to  have  been  fixed  with  reference  to  tlie 
rental,  the  Court  refused,  at  the  suit  of  the  purchaser,  to  decree 
specific  performance  on  payment  of  the  purchase-money,  less  a 
proper  compensation  for  the  deficiency  in  quantity  (.s). 

Where  land  is  described  thus  particularly,  by  stating  not  Sembie— only 

dcficisnciss  in 

only  the  acres  but  also  the  roods,  or  roods  and  poles,  the  the  fractional 
qualifying  expressions  "by  estimation,"  "more  or  less,"  or  [cre^'when'the 
"  thereabouts,"  cannot,  perhaps,  by  held  to  provide  for  more  description 

,  ;.  X  i  ^  i  particulanses 

than  inaccuracies  in  the  roods  or  poles  (t)  :  and,  of  course,  a  fractional 

parts. 

(»•)  Cm-dingUy  t.  Cliemborough,  8  (»)  Earl  of  Durham,  v.  Legwrd,  11 

Jur.  N.  S.  585,  755  ;  Whittemore  v.  Jur.  N.  S.  706. 

Whittmore,  L.  K.  B  Eq.  603  ;  suprd,  (t)  17  Ves.  401 ;  9  Jarm.  C.  by  S. 

pp.  128,  595.  37- 

Digitized  by  Microsoft® 


600 


MATTEES  KELATING  TO   COMPLETION   OF  PUECHASE, 


Chap.  XIII.    vendor  cannot,  in  any  case,  rely  upon  such  expressions,  if   lie 

Sect  4: 

^-1—   fraudulently  misstate  the  quantity  (u). 


Purchaser's 
right  confined 
to  compensa- 
tion. 


Surface  defi- 
ciency on  sal 
of  woods. 


The  purchaser's  right  is  strictly  to  compensation,  and  not 
necessarily  to  an  abatement  of  purchase-money  proportionate 
to  the  surface  deficiency :  thus,  where,  upon  the  sale  of  wood- 
la,nds,  the  value  of  the  timber  was  correctly  stated,  but  the 
land  was  represented  to  contain  more  by  twenty-six  acres 
than  the  actual  quantity,  he  was  allowed,  as  cofhpensation, 
the  estimated  value  of  twenty-six  acres  of  woodland  minus 
the  wood  («) :  the  case  is  valuable  as  illustrating  a  principle, 
but,  as  a  decision  between  parties,  its  justice  may  be  thought 
questionable  :  for  it  is  clear  that  in  purchasing  woodland 
(unless  there  be  no  growiiigi  timber),  the  value  of  the  estate 
depends,  not  only  upon  the  present  worth  of  the  timber  and 
of  the  land  apart  from  it,  but  upon  the  two  taken  together, 
with  reference  to  the  relative  situations  of  the  trees  being 
such  as  to  afford  them  sufficient  nourishment  and  full  space 
to  arrive  at  maturity. 


Abatement  in 
purchase- 
money  in 
respect  of 
deficiency  in 
quality  may 
be  claimed, 
when. 


As  respects "  the  quality  of  the  estate, — A  purchaser,  it 
appears,  may  claim  compensation  in  respect  of  any  deficiency 
which  "  admits  of  a  certain  estimation  "  (y)  :  for  instance,  he 
may  claim  it  for  dilapidations  of  a  house  described  as  "  in 
good  repair "  (z) ;  or  for  the  want  of  cultivation  of  land 
described  as  being  in  "  a  high  state  of  cultivation "  (a) ;  or 
for  the  want  of  a  natural  water  supply,  where  a  manufactory 
in  a  place  aboimding  in  springs  was  described  as  weU  supplied 
with  water,  and  there  was  in  fact  only  an  artificial  supply  on 
payment  of  a  water  rate  (&) ;  but  not  for  that  which  does  not 
admit  of  a  pecuniary  equivalent :  for  instance,  it  is  doubtful 
whether  compehsation  could  be  claimed  in  respect  of  the 
land  lying  dispersed,   instead   of  within   a  ring  fence,  as 


(m)  1   Yes.   &  B,   377  ;    Duhe  of         (z)  Dyer  v.  Hargrave,  10  Ves,  505 ; 

Norfolk   V,    Worthy,  1    Camp.   3i0  ;  Grant  v.  Mimt,  G.  Coop.  173. 
Sug.  325.  (a)  Dyer  v.  Margrave,  M  suprd. 

(x)  HiU  T,  SucUey,  17  Ves.  394  ;  (6)  Zeyland  v.  IlUngworth,  2  De  G, 

see  form  of  order,  Seton,  619.  P.  &  J.  248, 

{y)  10  Ves.  508, 
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described  (c) ;  although  such  a  variatiqii  might  he  sufficient  to  Chap.  xiii. 

avoid  the  sale  :  and  he  cannot  claim  compensation  in  respect  LJ 

of  a  misdescription  known  to  him  when  he  entered  into  the 
contract  {d). 

If  the  vendor  have  received  the  purchase-money,  he  must,  Interest  on 
in  refunding  the  amount  of  abatement,  pay  interest  upon 
it  (e). 

If  the  purchaser,  without  the  vendor's  sanction,  invest  the  investment  of 
purchase-money,  he  of  course  takes  all  the  risk  of  the  invest-  Sioney*— loss 
ment,  and  is  entitled  to  the  profit,  if  any ;  but  the  risk  and  ""^  6""^  °°' 
possible  benefit  of  the  investment  are  alike  shifted  to  the 
vendor  if  it  be  made  with  his  approval  (/). 


(5.)  As  to  execution  hy  the  vendor.  Section  5. 

As  a  general  rule,  a  purchaser  may  insist  on  having  the  ^o^^y'^t^ii'o"' 
conveyance  executed  in  his  own  presence,  or  attested  by  a  vendor, 
witness  of  his  own  selection  {g) :  but  the  rule  is  not  invari- 
able ;  and,  in  the  absence  of  special  circumstances,  ought  not 
to  be  insisted  on,  where  it  cannot  reasonably  be  complied 
with  (A). 


(6.)  To  whom  and  how  imrchase-money  shoiUd  be  paid.  Section  6. 

,  T  J.       -ii       i.    '-To  whom  and 

The  agent  (i)  or  solicitor  (k)  of  the  vendor,  cannot,  without  how  purchase- 
special  authority,  receive  and  give  a  discharge  for  the  pur-  "J'p  Jd'''°"^^ 
chase-money :  and  the  usual  indorsed  receipt  is,  in  Equity,  no  Agent  or 
conclusive  evidence  of  payment  (l) :  the  money,  therefore,  'e^do""; °t 

(c)  S  C. ;  Fewster  v.  Turner,  6  Jur.       2  De  G.  &  Jo.  468. 

(d)  See  last  note.  W  -Suprd,  p.  171. 

{e)  Feramon    v.    Tadman,   1    Sim.  (i)  Sug.  667;  and  see  Re  Fryer,  3 

530.  K.&J.  317. 

(/)  Burroughes  y.  Srovme,  9  Ha.  (J)   Winter  f.  Lord  Anson,  3  Euss. 

gQ9  gi3  488  ;  infra,  Ch.  XIV. ;  and  see  Maw- 

(l)   Vineyy.  C%ai.ZJ«,  4  Drew.  237;  fo'n»  y.  Gardiner,  2  Sm.  &  G.  441; 


VOL.  II. 
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Chap,  XIII. 
Sect.  6. 

authoiised  as 
sucli  to  reoeire 
purchase- 
money. 

How  the  same 
should  be 
paid. 

To  trustees. 


should  in  strictness  be  paid  to  the  vendor  personally,  or  upon 
his  written  authority ;  and  it  has  been  held  that  a  purchaser 
may  insist  either  on  personal  payment,  or  on  the  production 
of  a  written  authority  (m). 

In  the  case  of  a  fiduciary  vendor,  care  should  be  taken  that 
the  proposed  mode  of  payment  does  not  involve  a  breach  of 
trust  (n) ;  e.  g.,  it  is  a  breach  of  trust  for  trustees  for  sale  to 
authorise  their  solicitor  to  receive  the  purchase-money  (o) : 
every  trustee  authorising  such  receipt  will  be  liable ;  nor  can 
the  purchaser  be  considered  safe.  However,  in  a  modern 
case,  the  Court  held  that  where  there  is  the  usual  declaration 
that  the  trustees'  receipt  shall  be  a  good  discharge,  the  pur- 
chaser is  bound,  upon  the  trustees  signing  the  iisual  receipt, 
to  pay  the  money  as  they  direct;  that  such  a  payment  is 
equivalent  to  a  payment  to  the  trustees  themselves ;  and  that 
the  purchaser  is  exonerated  from  the  consequences  of  misap- 
plication of  the  money,  unless  he  pays  it  under  express  notice 
that  the  proposed  recipient  is  about  to  deal  with  it  in  such  a 
manner  as  will  amount  to  a  breach  of  trust  (jj).  So,  in  a 
later  case,  the  same  learned  judge  laid  it  down  that  "  where 
a  person  is  authorised  by  trustees  to  receive  trust  money,  and 
receives  it  accordingly,  the  receipt  of  the  money  by  the  agent 
binds  the  trustees  and  discharges  the  person  who  pays  it  {q). 


The  opinions  of  eminent  practitioners  are  understood  to 
differ  as  to  the  soundness  of  this  doctrine.  Its  practical  con- 
venience is  unquestionable.  Of  course,  the  money  cannot, 
except  under  a  special  power  in  the  instrument  creating  the 
trust,  be  safely  paid  upon  the  receipt  of  fewer  than  the  entire 


nor  is  an  endorsed  receipt,  eren  at 
Law,  conolnsiTe  evidence  of  payment, 
see  StiraUm  v.  RaiMl,  2  T.  E.  866. 

(m)  Vineij  v.  Chaplin,  4  Drew.  237 ; 
2  De  G.  &  Jo.  468,  482. 

(»)  See  Webi  v.  Ledsam,  1  K.  &  J, 
385. 

(o)  See  Glioat  v.  Waller,  9  Beav. 
497;  liowland  v.  Withei-dea,  3  Mac. 
&  G.  668 ;  WaugJi  v.  WycJie,  2  Dre. 


826.  See,  however,  as  to  assignees  in 
bankruptcy,  Bughes  v.  Morris,  9  Ha. 
636,  but  note  the  grounds  of  the 
decision,  p.  646 ;  BourdiMon  y.  Soche, 
27  L.  J.  Ch.  681. 

(p)  Hope  v.  Liddell,  25  L.  J.  Ch. 
90;  21  Beav.  183 ;  see  Lewin,  p.  351, 
5th  ed. 

(j)  Sobertson  v.Annstrong,W  Beav. 
123  ;  sed  quaire. 
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l5ody  of  trustees  (r) ;  and  eveiy  trustee  who  joins  in  the  Cliap.  xiii. 
receipt  will  be  priind  facie  responsible  for  the  whole  amount ;  ^°*'  ^' 
and  although  he  may  discharge  himself  by  showing  that  he 
joined  merely  for  conformity,  he  will  still  be  chargeable  if  he 
allow  the  money  to  remain  unnecessarily  in  the  hands  of  the 
actual  recipient  (s).  It  was  remarked  in  a  late  case  by  an 
eminent  judge,  that  he  knew  of  no  authority  for  holding  a 
man  liable  to  pay  over  again  his  purchase-money  which  he 
has  paid  to  one  of  several  trustees  on  a  receipt  signed  by 
all  {t)  :  the  point,  however,  was  not  decided,  and  seems  to  be 
questionable :  and  such  a  mode  of  payment  can  scarcely  be 
recommended  in  practice.  The  opinion  of  Lord  St.  Leonards 
on  the  point  may  be  siu'mised  from  liis  advising  (m)  that  where 
all  the  trustees  cannot  be  got  together,  the  money  should  be 
paid  into  a  bank,  to  their  joint  account,  on  their  written 
authority;  which  seems  to  be  an  unexceptionable  arrangement. 

Where,  on  a  sale  by  two  trustees,  a  cheque  for  the  proceeds  Liability  of 
was  handed  by  one  to  the  other,  who  misapplied  it,  both  were  J"^***^' '"''"'' 
held  liable  (x)  ;  but  where  a  trustee  obtains  possession  of  the 
money  by  an  act  of  dishonesty,  and  without  the  knowledge  of 
his  co-trustee,  the  latter  is  not  liable  for  its  misapplication  (y). 
Of  course,  a  receipt  signed  by  one  trustee  on  behalf  of  himself 
and  his  co-trustee,  is  not  a  sufficient  discharge  to  the  pur- 
chaser {z);  and  in  one  case,  where  property  was  in  mortgage 
to  three  trustees,  and  a  solicitor  on  behalf  of  his  client  pre- 
pared a  transfer,  which  was  executed  by  the  mortgagor  and 
two  of  the  trustees,  though  no  money  was  actually  paid,  the 
deed  was  held  inoperative  both  as  against  the  mortgagor  and 
the  trustees  (c().    Where  trustees  for  sale  employ  one  of  their 

(}■>  Brke  v.  Stokes,  11  Ves.  319 ;  Beav.  236. 
2  Wh.  &  Tud.  L.  C.  638  ;  Hall  v.  (y)  Barnard    t.  Bacjahaw,  9  Jur. 

Frarwh,  11  Beav.  519;  eiridesupi-a,  N.  S.  220.     See  as  to  trustee  not 

_  ggy  being  responsible  for  failure  of  the 

(s)  Brice  v.  Stolei,  11  Ves.  319;  bank  iawliicli  the  purchase-money  is 

Thompson  v.  FincJi,  22  Beav.  316.  temporarily  invested,  Wilks  v.  Groom, 

,      (t)  Webb  V.  Zedsam,  1  K.  &  J.  385.  2  Drew.  584. 

(m)  Sug.  V.  &  P.  14th  ed.  667.  (z)  -Ha^  v.  Frandt,  11  Beav.  519. 

(x)  Tntch  v.  Zamprell,  20  Beav.  (a)  Griffin  v.  Cloiies,  20  Beav.  61. 

116  ;  and  see  Grifflths  v.  Portei;  25 
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Chap.  XIII.    own  number  as  their  solicitor  in  the  transaction,  payment  of 
^^°*-  ^'       the  purchase-money  to  him  will  be  considered  as  made  in  his 
capacity  of  trustee,  and  not  as  solicitor  (&). 

Payment  to  When  an  agent  is  empowered  to  receive  the  money,  there 

must  be  a  bond  fide  payment ;  for  instance,  it  cannot  be  set 
off  against  a  private  debt  due  from  him  to  the  purchaser  (c), 
unless  the  vendor,  being  indebted  to  the  agent,  have  autho- 
rised him  not  merely  to  receive,  but  to  pay  himself  out  of 
it  (d) :  and  where  the  same  solicitors  acted  for  both  parties, 
being  authorised  by  the  vendors  to  receive  the  purchase- 
money,  and  by  the  purchaser  to   apply  for  that  purpose 
money  of  his  which  they  had  in  theii'  possession,  and  the 
agents  in  their  accounts  with  their  respective  clients  credited 
the  vendors  and  debited  the  purchaser  with  the  amount,  the 
latter,  on  the  bankruptcy  of  the  solicitors,  was  still  held  liable 
to  pay  the  purchase-money,  the  vendors  not  having  sanctioned 
that  particular  mode  of  payment  (e).     So,  in  a  very  recent 
case,  where  the  purchaser's  attorney  was  appointed  for  that 
turn  deputy  steward  of  a  manor,  for  the  purpose  of  taking  the 
purchaser's  admittance,  and  received  from  him  payment  of  the 
lord's  fine,  steward's  fees,  and  his  own  professional  charges 
in  a  single  cheque,  which,  on  being  paid  into  his  bankers, 
was  retained  by  them  in  part  discharge  of  his  over-drawn 
account,  it  was  held  in  an  action  by  the  lord  against  the  pur- 
chaser, that,  even  assuming  that  the  steward  had  power  to 
authorise,  and  had  authorised,  the  deputy  to  receive  the  fine 
for  the  lord,  this  did  not  warrant  his  accepting  payment 
otherwise  than  in  cash  (/).    So,  if  an  agent  be  authorised  to 

(6)  In  re  Fryer,  3  K.  &  Jo.  317.  Qriffin\.  Clowes,  20  Beav.  61.  As  to  the 

(c)  Young  v.  White,  7  Beav.  506.  purehaeer's  liability  for  a  fraudulent 

(d)  Bwrke/r  v.  Greenwood,  2  Y.  &  C.  application  of  the  purchase-money,  to 
414  ;  Hamky  v.  Oasaa/n,  11  Jur.  1088,  which  his  solicitor,  acting  also  for  the 
Exch.    As  to  how  the  loss  of  money  vendor,  was  privy,  see  Doe  v.  MaHin, 
by  the  fraud  of  a  person  acting  as  4  T.  E..   39,  66 ;   see  too  Hicks  v. 
agent  for  both  parties,  is  to  be  borne,  Morwnt,   3   Y.   &  J.   286  ;    iS.  C,  2 
see  Yandaleur  v.  Blagrave,  6  Beav.  Dow.  &  C.  414 ;  Bowles  v.  Stewart, , 
665;  on app.  11  Jur.  935;  Voungv.  Ouy,  1  Soh.  &  L.  222. 
8Beav.l47;  if«)rnsv.jSbZ<ore,16Beav.  (c)  PFrouf  v.  Dawes,  25  Beav.  369. 
259;   Wcstv. /ones,  1  Sim,  N.R.  205;  {f)  Bridges    v.  Garrett,   L.  R.   4 


Digitized  by  Microsoft® 


MATTERS  RELATING  TO   COMPLETION  OF  PURCHASE.  605 

receive  the  money  according  to  the  contract,  and  it  he  paid  to  'Chap.  xili. 

,       ,  Sect,  6. 

him  m  anticipation  of  tlie  time  therein  named,  the  purchaser   


is  liahle  for  its  due  application  {g). 

If  a  cheque  be  given  for  it,  and,  by  reason  of  an  uninten-  Payment  by 
tional  non-compliance  with  the  Stamp  Act,  he  so  di'awn  that 
no  action  could  be  maintained  upon  it,  and  the  bankers  upon 
■whom  it  is  drawn  fail  before  payment,  or  if,  (supposing  it  to 
be  valid  and  to  be  presented  within  a  reasonable  time,)  the 
bankers,  upon  receiving  it  with  instructions  to  transmit  the 
amount  to  London,  on  the  same  day,  and  before  the  usual 
hour  for  closing  business,  stop  payment,  the  loss  falls  on  the 
purchaser  (A) :  so,  if  presentation  of  the  cheque  he  delayed  at 
his  request,  and  the  bank  fail  in  the  interval  (i) :  so,  if  the 
cheque  include  moneys  payable  to  other  persons,  and  is  not 
immediately  available  for  the  vendor  as  cash,  the  purchaser 
must  take  the  risk  (k).  Of  course,  the  vendor  may  decline  to 
take  a  cheque  (l).  A  mutual  agent,  upon  whom  a  bill  of 
exchange  is,  according  to  the  contract,  drawn  by  the  pur- 
chaser in  favour  of  the  vendor,  cannot,  without  the  consent  of 
the  latter,  enter  the  same  to  his  credit  before  it  amves  at 
maturity;  so  that  if  the  agent  fail  in  the  interval,  the  loss 
falls  on  the  purchaser,  although  the  bill  has  been  so  entered, 
and  might  have  been  drawn  against  by  the  vendor  (m). 

Any  one  of  several  joint  vendors  can,  at  Law,  give  a  dis-  Joint  vendoi-s. 
charge  for  the  entire  purchase-money  (n) ;  but  this  is  not  the 
rule  iu  Equity :  uor  does  it  in  Law  extend  to  a  case  where 


C.  P.  580  ;  and  see  too  Sweeting  v.  S.  512. 

Fearce   9  0.  B.  N.  S.  534  ;  30  L.  J.  (i)  Lord   Ward  v.  Ox/oi-d,  (be.  R. 

Q  p  log.  Co.,  2  De  G.  M.  &  G.  750. 

\g)  Pwmther  v.  GaitshM,  13  East,  (Tc)  Bridges  v.  OarreU,  L.E.  4C.P. 

432;  CoimaftV.  Or«o«,  5  Jur.  142,0. ;  580. 

et  vkle  supra,  p.   177;    Hughes   t.  (l)  Olarhe  y.  King,  2  Car.  &  P. 


Morris,  9  Ha.  646. 


286. 


(A)  Bond  V.  Warden,  1  CoU.  583  j  (m)  MaxweUy.  Deare,  1  C.  L.  E. 

Lord   Ward   v.  Oxford,   die.  R.    Co.,  lid.                             :,^ ,    „  ,  iv,r    * 

0  De  G  M.  &  G.  750  ;  the  Court  will  (»)  Sec  Wallace  v.  KeUall,  7  M.  & 

not  compel  the  delivery  up  of  a  void  W.  264  ;  Husband  v.  Davis,  10  G.  B. 

cheque,  Carrington  v.  PcU,  3  Ce.G.  &  645. 
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Chap.  XIII 

Sect.  6. 


persons  collectively  entitled  to  an  estate  agree  to  sell  under 
terms  constituting  several  contracts  in  relation  to  their  respec- 
tive shares.  And  where  an  equitable  charge  is  vested  in  two 
or  more  persons  as  joint  tenants,  the  receipt  by  one  of  them 
of  the  whole  money  wUl  not,  as  between  vendor  and  pur- 
chaser, discharge  the  land  (o). 


Sale  under 
power  of 
attorney. 


Where  the  conveyance  is  executed  under  a  power  of  attor- 
ney, the  proper  course  seems  to  be  to  let  the  purchase-money 
be  invested  in  the  names  of  trustees,  at  the  expense  and  risk 
of  the  vendor,  until  satisfactory  evidence  is  adduced  of  the 
validity  of  the  power  at  the  date  of  the  execution  of  the  con- 
veyance. 


On  sale  in 
bankruptcy. 


trpon  a  sale  in  bankruptcy,  under  the  former  Law,  the  pur- 
chase-money was  payable  to  the  official  assignee,  unless  the 
Court  otherwise  directed  (p) ;  but  under  the  Act  of  1861,  it 
Was  the  duty  of  the  creditor's  assignee  to  realise  and  recover 
the  bankrupt's  estate,  and  to  convert  the  same  into  money  (q) ; 
and  the  duty  of  the  official  assignee  was  confined  to  the  collec- 
tion and  recoveiy  of  debts  due  to  the  estate  not  exceeding  in 
each  case  the  sum  of  Wl.  (r).  And  now,  vinder  the  recent 
Act,  it  is  the  duty  of  the  trustee  to  sell  the  bankrupt's  pro- 
perty, and  he  is  competent  to  give  receipts  for  the  purchase- 
money  (s). 


Lien  of  tliird 
party  advanc- 
ing part  of  the 
purcliase- 
nioney,  as 
against  pur- 
chaser's as- 
signees in 
bankruptcy. 


Where  A.,  in  ignorance  of  the  purchaser  being  an  uncertifi- 
cated bankrupt,  advanced  part  of  the  j)urcliase-money,  and 
paid  it  direct  to  the  vendor,  and  the  conveyance  was  handed 
over  to  him  immediately  after  its  execution,  he  was  held  to 
have  a  vaUd  lien  upon  the  property ;  although  the  purchaser 
at  the  same  time  signed  a  memorandum  stating  that  he  had 
deposited  the  deed  with  A.  as  a  security  for  the  advance  (t). 


(o)  Matson  V.  Dennis,  10  Jur.  N.  S. 
461. 

(p)  12  &  13  Vict.  c.  106,  g.  39. 

(<?)  See  24  k  25  Vict.  c.  134,  s. 
127. 

()■)  See  sect.  l28i 


(s)  See  32  k  33  Vict.  e.  71,  s.  25. 

(t)  Meux  V.  Smith,  11  Sim.  410; 
■\vMoli  see,  as  to  the  usual  mode  of 
payment  for  public  houses.  Bond, 
fide  payments  by  purchaser,  after  his 
eecret  act  of  bankrviptey,  but  before 
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A  purchaser  of  land  subject  to  a  pecuniaiy  charge  cannot    chap.  xiii. 
pay  the  amount  into  Court  vinder  the  Trustees  Eelief  Acts  (w) ; 


hut  this  course  may  be  adopted  as  a  mode  of  perfecting  the  Kelfef  Acts, 
title,  when  trustees  have  power  to  sell  but  no  power  to  give 
receipts  {x) :  so,  also,  which  can  rarely  happen,  if  there  be  a 
charge  payable  to  trustees  who  have  no  power  to  give  a  valid 
discharge  for  it :  so,  if  by  reason  of  adverse  claims,  or  the  dis- 
ability of  the  mortgagor,  a  mortgagee,  selling  under  his  power, 
is  unable  to  obtain  a  discharge  for  the  surplus  proceeds  of 
sale  (?/).  And  the  Acts  afford  a  convenient  means  of  securing 
the  safe  custody  of  money  or  stock  appropriated  as  an  indem- 
nity against  future  or  contingent  incumbrances  or  liabilities. 

Upon  a  sale  by  a  mere  statutory  owner,  under  the  Lands  Payment  of 

Clauses  Consolidation  Act,  1845,   the  entire  purchase  and  money  upon 

compensation  moneys,  if  amounting  to  200^.,  must  be  paid  ^  owners'Vo 

into  the  bank,  or  (if  under  200^.  but  exceeding  201),  into  the  raUway  com- 

^  .  panicB,  &c. 

bank  or  to  trustees,  and  be  applied  in  manner  directed  by 

the  69th  and  following  sections  of  the  Act:  and  no  part 
thereof  can  be  safely  paid  to  such  statutory  owner.  The  above 
provisions  extend  to  moneys  agreed  to  be  paid  to  him  for 
assenting  to  or  not  opposing  the  passing  of  the  bill  authorising 
the  taking  of  the  lands ;  but  the  Court  of  Chanceiy  or  the 
trustees,  as  the  case  may  be,  may  allot  to  him  a  portion  of 
the  sum  so  paid,  as  a  compensation  for  personal  injury,  incon- 
venience or  annoyance  (z).  Statutory  vendors  having  pressed 
for  and  received  the  purchase-money,  have  been  compelled,  on 
the  application  of  the  piirchasers,  to  bring  it  into  Court  {a). 

The  moneys  so  paid  into  Court  are  to  remain  deposited  How  moneys 

petition,  were  protected  by  12  &  13  (x)  Cox  v.  Cox,  1  K.  &  J.  234. 

Vict.  c.  106,  s.  138 ;  and  soo  now  32  {y)  Rolerts  v.  BaU,  1  Jur.  N.  S. 

&  33  Vict.  0.  9i.  585. 

(w)  10  &  11  Vict.  c.  96 ;  12  &  13  {%)  Sect.  73 ;  see  In  re  the  Diike  of 

Vict.  c.  74 ;  Se  BucBey,   17  Beav.  Marlborough's  Estates,  13  Jur.  738 ; 

110  ;  Lewin,  741,  ii.  («)  ;  the  County  Ex  parte  the  Rector  of  Little  Stepney, 

Courts  have   no  jurisdiction  where  B.Hail.  Ca.  207. 
the  sum   exceeds  £500;    see   28   &  (a)  London  and  N.  W.  It.   Co.  r. 

29  Viet.  e.  99,  s.  1 ;  30  &  31  Vict.  Corp.  of  Lancaster,  15  Beav.  22. 
0.  142,  s.  24. 
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Chap.  XIII. 
Sect.  6. 

deposited  are 
to  be  applied 
under  the 
C9th  section. 


until  applied  in  some  one  or  more  of  tlie  following  purposes ; 
viz.,  the  purcliase  or  redemption  of  tlie  land-tax,  or  tlie  dis- 
charge of  any  debt  or  incumbrance  affecting  the  land,  or 
other  lands  settled  to  the  same  uses — the  purchase  of  other 
lands  to  be  settled  to  the  same  uses,  &c.,  as  the  lands  taken, — 
the  removing  and  replacing  of  buildings  and  substituting 
others  in  their  stead,  where  the  money  is  paid  in  respect  of 
any  buildings  taken — or  the  payment  to  any  person  becoming 
absolutely  entitled  to  the  money  (&). 


Cases  on  this 
section  : 

as  to  the  dis- 
charge of  in- 
cumhrances, 
&c.  : 


as  to  purchase 
of  other 
lauds ; 


This  section  has  been  liberally  construed;  thus  it  has 
been  held  that  a  tenant  for  life,  who  has  redeemed  the  land- 
tax,  may  recoup  himself  out  of  "the  purchase-moneys  paid  into 
Court  (c) ;  so,  the  buying  up  of  a  quit-rent  {d),  or  of  a  lessee's 
interest  (e),  and  the  enfranchisement  of  copyholds  (/),  have 
been  held  to  be  a  discharge  of  incumbrances  within  the  Act : 
so,  too,  the  purchase-money  of  lands  of  a  municipal  corpora- 
tion may  be  applied  in  redeeming  incumbrances  upon  any 
other  lands  of  the  same  corporation  {g) ;  and,  in  the  case  of 
a  rector,  may  be  applied  in  discharging  his  other  lands  from 
the  expenses  of  an  inclosure  (Ji). 

The  purchase-money  of  freehold  or  leasehold  lands  may  be 
invested  in  the  purchase  of  copyholds  of  inheritance  (i) ;  or  in 
buying  up  the  reversion  in  fee  of  other  leaseholds  belonging 
to  the  same  parties  (Jc) ;  but  the  purchase-moneys  of  freehold 
and  copyhold  lands  will  not  be  re-invested  in  the  piu'chase  of 
leaseholds  {t). 


(I)  8  Vict.  c.  18,  s.  69. 

(c)  Ex  parte  Lord  Northwick,  1  Y. 
&  C.  Ex.  166 ;  and  see  Be  London, 
BrigUon,andS.  G.R.  (7o.,18Beav.  608. 

(d)  Ex  parte  Studdert,  6  Ir.  Ch. 
Eep.  53. 

(e)  Re  MancJiester,  Sheffield,  and  Lin- 
colnshire R.  Co.,  21  Bear.  162;  see 
also  Ex  parte  Bishop  of  London,  2  De 
G.  F.  &  Jo.  14 

(/)  Dixon  V.  Jackson,  25  L.  J.  Ch. 
588. 


{g)  Ex  pa/rte  Corporation  of  Cam- 
Iridge,  6  Ha.  30. 

(h)  Ex  parte  Lochwood,  14  Eeav. 
158;  Ex  parte  Queen's  College,  ib. 
159,  n. 

(i)  See  Re  Liverpool  Docks,  1  Sim. 
N.  S.  202;  Re  Cann's  Estate,  15  Jur.  3. 
Vide  infrA,  p.  613. 

(^•)  Re  Brasher'e  Trusts,  6  W.  R. 
406. 

(l)  Re  Lancashire  and  Yorkshire  R. 
Co.,  2  W.  R.  667. 
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So,  too,  the  purcliase-nioneys  may  be  applied  in  effecting  W'ap.  xiiL 

.            „     ,  Sect.  6. 
permanent  improvements  on  other  portions  of  the  estate,,  as 


e.  (J.,  by  the  drainage  of  glebe  lands  {in),  ox  by  the  erection  of  tuMon'^perma- 
a  new  parsonage-house  (m),  or  erection  of  new  farm-buildings  ^'^^^  improvc- 
in  substitution  for  others  rendered  useless  or  less  convenient 
by  the  proximity  of  the  railroad  (p) ;  or  by  the  re-building  of 
houses  upon  other  portions  of  the  settled  property  which  the 
Metropolitan  Building  Acts  required  to  be  reinstated  (jp) ;  or 
by  the  erection  of  cottages  upon  a  part  of  the  estate,  which 
was  lying  unproductive  (q).  But,  in  the  absence  of  special 
circumstances  showing  that  such  a  re-investment  will  be  bene- 
ficial  to  the  cestuis  que  trust,  the  Court  will  not  allow  the 
purchase-money  to  be  laid  out  in  buildings  which  -will  pro- 
duce no  income ;  thus,  where  a  corporation  was  authorised  to 
erect  public  offices  and  to  levy  rates  for  defraying  the  ex- 
pense, L.  J.  Turner  (dissentiente,  L.  J.  Knight  Bruce,)  was  of 
opinion  that  the  purchase-money  for  a  portion  of  the  muni- 
cipal property,  not  consisting  of  buildings,  could  not  be  applied 
in  the  erection  of  the  public  offices,  as  this  would  be  an  unpro- 
ductive investment  (r).  Where,  however,  the  effect  of  the 
construction  of  the  line  was  to  divert  business  from  trade  ])re- 
mises  on  another  portion  of  the  estate,  and  thus  render  them 
useless  for  trade  purposes,  part  of  the  purchase-money  was 
ordered  to  be  applied  in  taking  down  the  existing  buildings 
and  erecting  dwelling-houses  on  their  site  (s)  ;  so,  also,  in 
the  removal  of  a  stack-yard,  and  the  roofing  with  slate  or  tile 
farm-buildings  which  were  rendered  uninsurable  by  the 
proximity  of  the  railroad  (f). 

An  order  for  the  re-investment  of  part  of  the  money  in  land  wherebalance 

(m)  Me  Vicar  of  Queen  Camel,   11  Bruce.  For  other  cases  see  lie  Wigan 

W.  B.  503.  Olehe  Act,  3  W.  B.  41 ;  Se  Partiiuj- 

(n)  Re  Incumbent  of  Whitfield,  1  J.  ton's  Estate,   1   N.  E.   177 ;   Be  St. 

4  H  610.  Thomas's  Hospital,  11  W.  K.  1018  ;  He 

(o)   Ex  parte  Mdvia/rd,   27   Bear.  Lathropp's  Chanty,  L.  E.  1  Eq.  467. 
cyj  (r)  Ex  parte  Corporation  of  Liver- 

(p)   Me  Davis'  Estate,  3  Do  G.  &  pool,  L.  B.  1  Cli.  Ap.  596. 
jg   2^4  (s)  Me  Johnson's  Settlements,  h.  E.  8 

(2)  Me  Bummer's  Will,  2  De  G.  Jo.  Eq.  348. 
&  S.  515;  duUtante  L.  J.  Kniglit  (t)  Ibid. 
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Chap.  XIIT. 
Sect.  6. 

in  court  is  less 
than  202. 


may  also  direct  that  the  balance,  if  less  than  201.,  be  paid  to 
the  tenant  for  life  (m)  ;  and,  in  one  case,  a  balance  of  30/., 
remaining  after  the  purchase  of  an  estate,  was  ordered  to  be 
paid  to  the  tenant  for  lif«,  on  his  undertaking  to  apply  it  in 
permanent  improvements  (x) ;  but  where  the  balance  was 
201.  10s.,  the  Court  refused  to  order  payment  to  the  tenant 
for  life  in  liquidation  of  extra  costs  beyond  those  allowed  by 
the  Act  (y). 


Apportion- 
ment of  pur- 
chase-money 
on  sale  of  lease- 
holds. 


Where  land 
let  on  lease. 


As  between  lessee  and  reversioner,  the  Court  has  no  juris- 
diction to  order  an  apportionment  of  the  corpus  of  the  pur- 
chase-money (z).  Where  the  estate  was  charged  with  an 
annuity,  which  the  income  of  the  purchase-money  was  insuf- 
ficient to  satisfy,  a  periodical  sale  of  a  sufficient  part  of 
the  trust  fund  was  directed  to  meet  the  accruing  payments 
of  the  annuity  (a).  So,  where  the  property  is  held  under  a 
lease,  the  tenant  for  life  is  entitled  to  the  same  income  which 
he  received  prior  to  the  sale,  and  if  the  dividends  are  insuffi- 
cient, the  corpus  of  the  fund  must  make  good  the  deficiency  (&). 
Where  land  was  demised  by  an  ecclesiastical  corporation,  the 
Court  directed  that  out  of  the  dividends  of  the  stock  arising 
from  the  purchase-money,  only  the  amount  of  the  reserved 
rent  should  be  paid  to  the  corporation  during  the  term,  and 
that  the  residue  of  the  dividends  should  be  accumulated  (c) : 
and,  as  a  general  rule,  it  would  seem  that  a  tenant  for  life 
is  only  entitled  to  such  a  proportion  of  the  dividends  as  wUl 
compensate  for  his  loss  of  interest  (d).  Where,  however,  part 
of  the  consideration  for  the  lease  was  a  contemplated  expen- 


(«)  See  sect.  72.  Re  Lord  JEgre- 
mont,  12  Jur.  618 ;  Ex  parte  the 
Sector  of  Little  Stepney,  5  Bail.  Ca. 
207. 

(ic)  Ex  parte  Barrett,  1.5  Jur.  3, 
V.-C.  K.  B.  ;  but  see  Be  Baieman's 
Eitate,  21  L,  J.  Ch.  691. 

[y)  Ex  pwrte  Vicar  of  Bredicot,  5 
Rail.  Oa.  209. 

(s)  See  sect,  74 ;  and  Ex  parte 
Ward,  2  De  G.  &  S.  4. 

(a)  Ex  parte  WUkiiison,  8  De  G.  & 
S.  633  ;  and  see  Be  TinUer,  19  L.  T 


338. 

(6)  Jeffreys  t.  Connor,  28  Beav. 
328;  Re  Money,  2  Dr.  &  Sm.  94. 
But  see  Be  Bi/rcli,  10  Jur.  N.  S.  673. 

(c)  In  re  Dean  and  Chapter  of  Glou- 
cester, 15  Jur.  239  ;  Ex  parte  Javs 
College,  V.-C.  P.,  Nov.  1851 ;  Ex 
parte  Bean  of  CJi.  Cli.,  23  L.  J.  Ch. 
149. 

(d)  See  Be  Wotton's  Estate,  h.  E.  1 
Eq.  589  ;  Be  Mette's  Estate,  L.  E.  7 
Eq.  72. 
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diture  by  the  lessee  in  repairs  and  improvements,  and  a  lower    Chap.  xiii. 

rent  was  for  this  reason  reseiTed,  the  tenant  for  life  was  held  1-^ — 

entitled  to  the  dividends  on  the  whole  fund  (e). 

Where  a  Eailway  Act  provided  that  where  any  question  Prlmd  facte 
should  arise  upon  the  Act  touching  the  title  to  any  lands,  orpartioTin' 
&c.,  "  the  parties  who  should  have  been  in  possession  or  fhrfand.''  °^ 
receipt  of  the  rents  or  profits  of  such  lands  at  the  time  of 
such  purchase,"  &c.,  "  should  be  deemed  to  have  been  law- 
fully entitled,  &c.,  according  to  such  possession  until  the 
contrary  should  be  shown  to  the  satisfaction  of  the  Court," 
and  the  capital  and  income  of  the  funds,  &c.,  representing  the 
purchase-money  were  to  be  paid  and  applied  accordingly  ;  it 
was  held  that  the  party  in  possession,  but  whose  title  was 
objected  to  by  the  company,  was  entitled  to  have  the  money 
paid  out  of  Court  on  his  own  affidavit  of  title  (/).  The 
79th  section  of  the  Lands  Clauses  Consolidation  Act,  1845, 
contains  provisions  of  a  similar  nature  ;  but  it  has  been  held 
that  this  section  was  intended  oidy  as  a  direction  to  the 
Court  how  it  should  act  in  cases  where,  upon  apjilication 
for  money  deposited,  it  should  be  unable  to  arrive  at  a  satis- 
factory conclusion  as  to  what  parties  are  lawfully  entitled  to 
the  land  (ff) ;  it  being  the  object  of  the  Legislature  not  to 
disturb  the  person  in  possession ;  imless  it  is  clearly  shown 
that  he  has  no  title  (h) :  but  where  the  title  is  proved  to  be 
doubtful,  the  Court  is  bound  to  try  the  question  (i). 

In  all  petitions  under  Acts  of  Parliament  for  sale  of  pro-  What  affidavit 

(e)  Re  Stetoard,  1  Drew.  636;  and  see  Seton,  1071. 

see  as  to  a  renewable  lease,  jfi!e -Bca«-  (/)   Ex  parte    Grainge,  Me  Great 

foy,  1  Stn.  &  G.  20.     As  to  claims  for  Western  Railway  Acts,  3  Y.  &  C.  62  ; 

compensation  by  ecclesiastical  bodies  and  see  cases  cited,  p.  66. 

in  respect  to  loss  of  fines  on  renewal,  (g)  See  Ex  parte  Freemen  of  Sunder- 

see  Ex  parte  Bishop  of  Winchester,  land,  1  Drew.  184,  191  ;  16  Jm\  370, 

10  Ka.  157;  Ex  parte  Dean  and  Chap-  371.    See  too,  remarks  of  V.-CWood, 

tcr  of  St.  Paul's,  1  Kay  &  J.  538  ;  Ex  in  Re  St.  Pancras  Burial  Ground,  L.R. 

parte  Dean  and  Chapter  of  Westmin-  3  Eq.  173,  183. 

eter,  18  Jur.    1113;  Ex  parte  Arch-  (h)  Re  Perry's  Estate,  1  Jur.  N.  S. 

bishop  of  CanUrhury,  2  Eq.  B.  728 ;  917. 

Re  Dean  and  Chapter  of  Westminster,  (i)  See  Ex  parte  Freemen  of  Sunder- 

26  Beav.   214.    For  form  of  Order,  li^,  uU  svprd. 
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(Jhap.  XIII, 
Sect.  6. 

necessary  on 
petition  for 
payment  out 
of  court. 


perty  for  public  purposes,  wtenthe  purchase-money  is  directed 
by  the  Act  to  be  paid  into  Court,  the  petitioners  claiming  to 
be  entitled  to  the  corpus  of  the  money  so  paid  in,  must,  per- 
sonally, in  addition  to  the  usual  affidavit  verifjdng  their  title, 
make  oath  that  they  believe  they  have  a  good  title,  and  are 
not  aware  of  any  right  in  any  other  person,  or  of  any  claim 
made  by  any  other  person,  to  the  sum  mentioned  in  the  peti- 
tion or  any  part  thereof  (Ic) :  and  an  affidavit  to  this  effect  will 
not  be  dispensed  with,  although  the  petitioner  be  aged  and 
infirm,  and  the  company  have  contracted  with  him,  accepted 
his  title,  and  consented  to  the  prayer  of  the  petition  {I)  :  and 
the  affidavit  of  title  is  required  where  the  application  is 
merely  for  the  dividends  {m) ;  but"  the  party  in  possession  of 
the  land  is  prima  fobok  entitled  to  the  dividends,  although  his 
title  be  doubtful  (w).  "Where  a  person  entitled  to  an  aliquot 
share  of  a  sum  of  money  so  brought  into  Couit  petitions  for 
payment  of  his  share,  he  need  not  give  notice  to  the  parties 
entitled  to  the  other  shares  (o) ;  nor,  where  an  order  has  been 
made  for  the  payment  of  the  interest  to  a  single  woman,  need 
the  company  be  served  with  a  petition  for  its  payment  to  her 
and  her  husband  on  her  marriage  (^).  Where  trustees  had 
power  to  sell  after  the  death  of  A.,  and  the  money  was  paid 
into  Court  by  reason  of  the  purchase  being  made  in  his  life- 
time, it  was  upon  his  decease  ordered,  with  the  consent  of  the 
company,  to  be  paid  to  the  trustees,  without  notice  to  the 
cestuis  que  trust  (q) ;  but  the  company  must  pay  the  costs  of 
trustees  who  have  been  served,  and  who  appear  (r). 


As  to  service 
on  incum- 
brancers. 


Upon  a  petition  by  a  tenant  for  life  for  the  re-investment 
of  the  money  paid  into  Court,  it  is  necessary  to  serve  incum- 


{Ic)  Letter  of  Lord  Chancellor  to      917. 


Senior  Kegistrar,  dated  12th  Febru- 
ary, 1842 ;  and  see  Consol.  Orders 
xxxiv.,  Morgan,  543. 

(I)  Ex  parte  MoUicTc,  16  L.  J.,  N. 
S.,  Ch.  71. 

(m)  See  Ex  parte  Warden  of  Win- 
chester College,  14  W.  R.  788 ;  over- 
ruling Re  Braye,  9  Hare,  App.  vii. 

(n)  Se  Perry's  Estate,  1  Jur,  N.  ts. 


(o)  In  re  Ae  Midland  Counties  S. 
Co.,  11  Jur.  1095,  B. 

(p)  Ex  parte  Hordem,  2  De  6.  & 
S.  263. 

(S)  Ex  pmtte  East,  22  L.  T.  197, 
V.-C.  W. 

(r)  See  lie  Duke  of  Cleveland's  Harte 
Estates,  1  Ur.  &  Sm.  48  ;  Henniker  v. 
Ckafi/,  ijj  Boav.  12  I. 
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brances  upon  the  life  estate  (s)  :  but  not  parties  entitled  in    Chap.  xill. 

remainder  (t) ;  nor  the  tenant  for  life,  where  the  incumbrance  — — 

only  affects  his  estate  (u) ;  unless  the  Court  or  the  company- 
require  his  appearance  (») :  but  in  other  cases,  incumbrancers 
must  be  sei'ved  (y) ;  except  where  the  mortgage  only  affects 
land  not  taken  by  the  company  (2),  or  has  been  created  since 
the  purchase-money  was  paid  into  Court  («).  Where  the 
owner  was  tenant  in  tail,  the  piirchase-money  was  paid  out 
to  him  without  his  being  required  to  execute  a  disentailing 
deed  (h). 

If  there  has  been  an  order  for  temporary  investment,  the 
Vice-Chancellor  who  made  it  should  also  hear  the  petition 
for  investment  in  land  (c).  In  charity  cases,  it  is  not  neces- 
sary to  procure  the  sanction  of  the  Charitable  Trast  Commis- 
sioners to  the  proposed  investment  {d). 

The  Court  has  refused  to  sanction  the  investment  of  money.  What  mode  of 
so  paid  into  Court,  in  the  purchase  of  an  equity  of  redemp-  thereT/wil?  be 

tion  (e) :  and  has  refused  to  interfere  with  the  INfaster's  deci-  sanctioned  by 
^  '  court.j 

sion  who  reported  generally  against  the  propriety  of  an 
investment  on  mortgage  (/).  An  investment  in  land  of  a 
different  tenure  from  that  which  produced  the  fund  is  gene- 
rally improper  {r/) :  but  the  rule  does  not  prevent  the  applica- 

(s)  Ex   parte   Smith,   6    Bail.  Ca.  hut  see  lie  JBrooking,  ib.  iil;  He  Wnt- 

150.  son.,  10  Jur.  N.  S.   1011  ;  NoUley  v. 

(«)  Ex  parte  Staples,  1  De  G.  M.  &  Palmer,  11  Jur.  N.  S.  968. 
(j_  294.  (")  ^^  Harman's  Estate,  1  Eq.  E. 

\     {n)  Ex  parte  Smith,   6   Rail.   Ca.  246. 
150.  {d)  He  Lister,  4  W.  E.  156,  C.  A. 

(x)  He  Smith,  12  W.  K.  218  ;  He  (e)  Ex  parte  Crarcn,  17  L.  J.,  N.S., 

Hungerford,  1  K.  &  J.  413  ;  3  K.  &  Ch.   215,  V.-C.  E.  ;  and  see  Ex  parte 

J   415.  MethereU,  16  Jur.  72;  20  L.  J.   629  ; 

(y)    See  Ex  parte  Peyton,  2  Jur.  where  all  the  necessary  directions  are 

N.  S.  1013  ;   He  Nash,  25  L.  J.  Ch.  embodied  in  a  single  order. 
29;  but  see  He  Hadjidd,  29   Beav.  (/)  Ex  parte  FrancUyn,lT)eG.  k 

370  S.  528  ;  Barry  v.  Marriott,  2  De  G. 

(z)  Re  Yeates,  12  Jur.  279.  &  S.  491. 

(«)  See  Morgan,  51.  (a)    ^^  P"'''^  Maeavlay,  23   L.  J. 

(6)  In  re  S.  E.  21.  Co.,  30  Bear.  Ch.  815,  where  the  Court  disapproved 

215  ;  SoiiTy  \.  Sowry,  6  Jur.  N.  S,  of  In  re  Cann's  Estate,  19  L.  J.,  Ch. 

337,  where  the  fund  was  under  2002. ;  376,  V.-C.  K.  B, ;  15  Jur.  3  ;  /»  re 
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Chap.  XIII. 
Sect.  6. 


tionof  money  arising  from  the  sale  of  freeholds  in  enfranchising 
copyholds  limited  to  corresponding  uses  (/;-),  or  in  buying  up  a 
beneficial  lease  which  forms  an  incumbrance  on  other  free- 
holds settled  to  the  same  uses  (i).     The  Court  will  ordinarily 
require  the  title  to  be  approved  in  the  usual  %yay  ;  viz.,  under 
the  present  practice,  by   the    conveyancing   counsel  of  the 
Court :  but  the  Court  is  at  liberty  to  adopt  any  other  mode 
of  satisfying  itself  of  the  sufficiency  of  the  title  (k) ;  and  a 
strictly  marketable  title  will  not  always  be  insisted  on  Q), 
Where  the  fund  has  arisen  from  land  belonging  to  an  ecclesi- 
astical corporation  sole,  the  income  has  been  ordered  to  be 
paid  to  the  petitioning  iucumbent,  so  long  as  he  remained 
incumbent,  and  afterwards  to  the  incumbent  fm'  tlie  time 
heing  (m) :  so,  in  the  case  of  a  charity,  the  order  has  been  for 
payment  to  any  two  of  the  trustees  for  the  time  bemg  (n) ; 
but  no  payment  of  the  proceeds  of  charity  lands  can  be  made 
to  the  trustees  without  the  consent  of  the  Charity  CommiS' 
siouers  (o). 


Practice  ou 
applications 
for  re  invest- 
ment. 


The  following  is  the  present  practice  upon  petitions  for  in- 
vestment in  land.  The  petition  should  be  intituled  in  the 
matter  of  the  particular  will,  or  settlement,  affecting  the  land, 
and  of  the  Lands  Clauses  Consolidation  Act,  and  the  special 
Act  (jp).  It  should  be  supported  by  an  affidavit,  not  only 
verifying  the  title  of  the  petitioner,  but  also  stating  that  he  is 
not  aware  of  any  right  in  any  other  person,  or  of  any  claim 


the  Liverpool  Dock  Acts,  1  Sim.  N.  K. 
202  ;  and  see  Re  Brasher's  Trusts,  6 
W.  E.  406. 

(h)  In  re  Cheshunt  Golleye,  1  Jur. 
N.  S.  995;  Discon  v.  Jackson,  4  W.  E. 
460  ;  25  L.  J.  Ch.  588. 

(?)  In  re  Manchester  Sailway  Co.,  2 
Jur.  N.  S.  31. 

(i)  Me  Jones,  1  Jur.  N.  S.  817  ;  Ex 
parte  Vicar  of  East  Dereham,  21  L.  J. 
Ch.  677  ;  and  see  He  Hichin's  Estate, 
1  W.  11.  505.  Por  modern  forms  of 
order  for  re-investment  in  land,  see 
Seton,  1064. 

(I)  Suprd,  p.  80. 

(m)  In  re  the  ArchHshop  of  Canter- 


hurt/,  2  De  G.  &  S.  365  ;  vide  infra 
as  to  costs ;  and  see  In  re  the  Bucking- 
hamshire Railways,  5  EaU.  Ca.  702. 

(n)  In  re  CoUins'  Charity,  20  L.  J. 
168,  V.-C.  K.  B. ;  Ex  parte  Shrms- 
hury  Hospital,  9  Ha.  Appx.  xlv.; 
In  re  Lucas'  Chm-ity,  V.-C.  W.,  8th 
March,  1856;  Re  Clinton,  8  W.  E. 
492,  V.-C.  TV.  See  as  to  evidence, 
Re  Lowndes'  Trust,  20  L.  J.  422,  V.-C. 
K.  B. 

(o)  Re  Favershani  Charities,  lOW. 
E.  291. 

(p)  Seton,  1076;  Re  Clarhe,  10 
L.  T.,  N.  S.  366, 
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made  by  any  other  person  to  the  sum  mentioned  in  the  peti-    f bap-  xiii. 

tion,  or  to  any  part  thereof  {q).    There  should  also  be  evi-  ~ — 

dence  as  to  the  nature  and  fitness  of  the  proposed  investment, 
which  should  be  supported  by  the  aflidavit  of  a  surveyor  or 
other  qualified  person,  stating  the  value,  rental,  and  outgoings, 
and  other  circumstances  rendering  the  j)roposed  investment 
desirable.  If,  on  the  hearing  of  the  petition,  the  Court  is 
satisfied  with  the  evidence,  the  investment  is  approved  of  at 
(mce,  and  an  order  is  made  directing  an  enquiry,  whether  a 
good  title  can  be  made ;  and  that  if  a  good  title  can  be  made, 
then  xipon  the  execution  of  the  proper  assurances  a  sufficient 
part  of  the  stock  in  Court  to  raise  the  requisite  amount  of 
purchase-money  be  sold,  and  the  siim  so  raised  be  paid  to 
such  persons  as  shall  be  named  in  the  chief  clerk's  certifleato 
as  entitled  to  receive  the  same,  and  in  such  proportions  as 
therein  mentioned,  and  that  the  costs  of  the  petitioners  be  taxed 
and  paid  by  the  company  (r).  The  order  having  been  drawn 
up,  passed,  and  entered,  a  copy  is  left  at  the  chambers  of  the 
judge,  and  a  summons  to  proceed  with  the  inquiries  is  taken 
out.  An  abstract  of  title  is  then  carried  into  the  judge's 
chambers,  with  an  aflidavit  by  the  solicitor's  clerk  that  he 
Ixas  examined  the  abstract  with  the  various  documents  therein 
abstracted  (specifying  them),  and  that  the  abstract  contains  a 
true  and  faithful  abstract,  description,  or  copy  of  each  and 
every  of  such  documents.  The  chief  clerk  thereupon,  in  ordi- 
nary cases,  gives  a  note  to  the  registrar,  who  fills  it  up  with 
the  name  of  the  conveyancing  counsel  in  rotation  (.s).    Tlie 

(2)   Orel,  xxxir.  3.    For    form  of  rcuoe  is  sometimes  not  to  the  counsel 

affidavit,  see  Daniell,  vol.  iii.  1983.  in    rotation,    but    to   one   specially 

(r)  For  forms  of  orders,  see  Seton,  named.    When,  as  not  unfrequently 

1063 — 1075.  happens,  parties  are  anxious  to  secure 

(«)    The  reference  to  the   convey-  a  particular  property  for  the  purpose 

ancing  counsel  is  not,  however,  im-  of  bringing  it  into  settlement,  and 

perative  :  but  the  Judge  may,  by  a  are  not  in  a  position  immediately  to 

personal  examination  of  the  papers,  go  to  the  Court,  and  they  buy  it,  and 

or  in  any  other  manner  satisfactory  accept  the  title  under  the  opinion  of 

to  his  own  mind,  assure  himself  of  the  one  of  the  Court  counsel,  such  opi- 

Bufficiency  of  the  title.     See  In  re  nion  is  usually,  although  not  invari- 

Jones,  1  Jur.  N.  S.  817;  ChmnberUin  ably,  acted  upon,  if  and  when  the 

V.  Chamberlain,  1  Sm.  &  G.  App.  28.  purchase  is  subsequently  adopted  by 

So  too,  for  special  reasons,  the  refe-  the  Court.    The  same  practice  pre- 
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Chap,  XIII.    abstract,  affidavit,  contract,  &e.,  are  then  laid  before  the  con- 

^^°^"  ^"        veyancing  counsel  by  the  petitioner's  solicitor.     The  counsel 

having  approved  of  the  title  {t),  settles  a  draft  conveyance, 

which  is  approved  by  the  judge,  by  the  agency  of  his  chief 

clerk ;  unless  points  of  difficulty  arise  which  demand  his  own 

personal  decision.     An  ingrossment  of  the  draft  is  then  made, 

and  verified  by  affidavit ;  and  an  affidavit  is  then  made  and 

carried  in,  that  a  search  has  been  made  for  incumbrances,  as 

directed  by  the  counsel,  and  that  none  has  been  found.    The 

chief  clerk  then  gives  his  certificate  that  a  good  title  has  been 

shown  to  the  hereditaments,  and  that  an  indenture  has  been 

settled  and  approved  of  by  the  judge  as  a  proper  conveyance 

of  the  said  hereditaments,  and  that  the  purchase-money  is 

payable  to  specified  parties ;  which  iadenture  is  verified  by  the 

chief  clerk's  signature  ta  the  margin.  The  ingrossment  is  then 

executed,  and  an  affidavit  of  the  execution  filed ;  upon  the 

production  of  which,  and  of  the  certificate,  the  money  in  Court 

is  paid  to  the  persons  named  in  the  certificate  as  entitled  thereto. 

Where  the  Court  is  not  iii  the  first  instance  satisfied  with 
the  evidence  as  to  the  fitness  of  the  proposed  iavestment,  the 
petition  wiU  be  allowed  to  stand  over  for  further  evidence,  or 
adjourned  generally  into  chambers;  or  an  inc[uiry  will  be 
directed  as  to  the  propriety  of  the  intended  purchase,  with 
consequential  directions  for  carrying  it  into  effect  if  the  in- 
vestment is  approved  {u). 

Deatk  of  pe-         ^  reference  directed  on  the  petition  of  an  ecclesiastical  corpo- 

titioner,  when  .  j   j     -i.! 

a  corporation    ration  sole,  may,  notwithstanding  his  decease,  be  proceeded  with 

by  consent  of  his  successor,  without  any  supplemental  order  {x). 


vails  in  other  cases,  particularly  in 
those  of  settlements  upon  the  marriage 
of  infant  wards  of  Court;  in  respect  to 
■«'hich  there  is  frequently  a  very  in- 
conrenient  amount  of  pressure  as 
regards  time. 

(t)  As  to  the  mode  of  verifying 
such  approval,  see  Re  Caddick's  Settle- 
ment, 9  Ha.  App.  ix. ;  £x  parte  Hector 
of  South  CoUingham,  ib.  12.    As  to  tho 


mode  of  reference,  see  15  &  16  Viet, 
c.  80,33.40,43;  ConB.Ord.ii.;  Morgan, 
383.  As  to  costs  where  purchaser  em- 
ploys his  own  private  conveyancer  in 
addition  to  conveyancing  counsel,  see 
Re  Jones'  Estate,  i  Jur.  N.  S.  887. 

(it)  Daniell,  1134;  Seton,  492.  As 
to  costs  of  reinvestment,  tide  infri,. 

(a)  Ex  parte  the  Rector  of  Lea,  21 
L.  J.  Ch.  776. 
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A  conveyance  to  a  charity,  upon  a  re-investment  in  land  of    Cliap.  xiii, 
the  purchase-moneys  of  their  sold  estate,  requires  enrolment       ^'"'^' "' 
under  the  Mortmain  Act  (?/).  Conveyanee  to 

^'''  a  charity  on 

re-investment 
„„  J.       i  .1  .,,         ,  requires  enrol- 

Where  trustees,  witli  power  to  sell  and  convert  at  request  ment. 

of  tenant  for  life,  join  with  Iiim  in  conveying  to  a  railway  Compulsory 

J      o  J    gales  by  Irus- 

company,  this  is  a  conversion,  and  the  money  is  personal  tees,  under 

estate,  althougli  the  sale  was  compulsory,  and  the  price  was  ^ere^onf' """ 

fixed  hy  a  jury  {£) ;  hut,  in  tlie  ahsence  of  any  conveyance  hy 

the  trustees  in  execution    of   their  trust,  the  sale  will  he 

deemed  to  be  effected  imder  the  compulsory  powers ;  and  the 

purcliase-money  will  remain  impressed  M'itli  the  cliaracter  of 

realty  («). 

Wliere  purchase-money  has  been  paid  into  Court  by  a  com-  Apporiion- 

pany,  by  reason  of  the  vendors  failing  to  malte  a  title,  and  in  court, "if 

tlaey  subsequently  make  out  a  title  to  part  only  of  the  land,  *'^J.^  gf"""/" 
an  order  may  be  made  for  the  apportionment  of  tlie  funrl  in 
Court,  and  giving  coirsequent  directions  (h). 

The  Court  has  no  jurisdiction  to  give  to  the  landowner  Intevcst, 
interest  on  the  amount  which  has  been  paid  into  Court  by  the 
company,  as  the  value  of  land  on  the  assessment  of  a  juiy  {(■). 


(7.)  As  to  inirvluisers  right  to  deeda,  attostcd  cvjni:-^,  <Ct'.  Section  7. 

The  purchaser,  upon  completion,  is  entitled  (subject  to  the  ehaser^s^ight 

exceptions  hereinafter  noticed)  to  all  deeds  and  other  muni-  tcgfed'^Jpks, 

ments  of  title,  however  ancient,  which  are  in  the  possession  &c. 

or  power  of  the  vendor  (d)  :    and  it  is  conceived  that  the  Jj^hft^^ie! 

vendor    ("unless  he  retain  property  held   under  a  common  livery  of 

'    ^  J.      ±       .  raummenls  of 

title,)  has  in  general  no  right  to  keep  copies  of  any  documents  title. 

ijj)  See  £x  parte  Clirhfs  Hospital,  (4)  Me  Parks,  1  Sm.  &  G.  545. 

12  W.  K.  669,  V.-C.  W.  (c)  Me  Dims,  1  Jur.  N.  S.  995. 

(z)  Se   Taylor's  .'Settlement,   9   Ila.  (d)  Bug.  433;  1  Jarm.  Cony,  by  S. 

rgg  63  ;  Austin  T.  Croome,  1  Car.  &  H. 

''  (a)  lb  ■  and  see  lie  Horner,  5  De  053;   Smith  v.  Chichester,   2  Dni.  & 

G.  &  S.  483  ;  Jle  Stewart,  1  Sma.  &  G.  W.  393.    As  to  the  destruction  of  the 

32;  Re  Ilamp,  3  Drew.  726.  deeds,  ricle  svpra,  pp.  131,  379. 
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Chap.  XIII.    other  than  those  which  sxihject  him  to  some  future  personal 
— —  liability. 


Where  he 
purchases  only 
part  of  the 
estate. 


Where,  however,  the  purchaser  does  not  buy  aU  the  estate, 
but  any  portion,  however  smaU,  remains  in  the  vendor,  it 
seems  the  better  opinion  that  the  latter  has,  in  the  absence  of 
any  stipulation,  a  right  to  retain  the  deeds  on  his  covenanting 
to  produce  them  (e).  Either  such  must  be  the  rule,  or  it 
must  be  held  that  the  purchase  of  a  single  acre  out  of  a  large 
estate  entitles  the  purchaser  to  the  deeds,  as  against  the 
vendor  who  retains  the  residue — (which  could  hardly  be  con- 
tended for  :) — or,  if  the  relative  values  of  the  part  retained 
and  of  the  part  sold  are  to  determine  the  right  to  the  custody, 
then  there  must,  in  many  cases,  be  a  valuation— and  if  so,  at 
whose  expense  ? — of  the  part  sold,  or  of  the  part  retained. 


Vendor 
having  cove- 
nanted to  pro- 
duce deeds  to 
other  parties 
not  therefore 
entitled  to 
retaia  them. 


Where  the  whole  estate  is  sold  to  different  purchasers,  the 
practice  (in  the  absence  of  agreement)  is,  for  the  purchaser  of 
the  portion  of  largest  value  (/)  to  take  the  deeds  and  cove- 
vant  for  their  production.  The  fact  of  the  vendor  having 
already  covenanted  for  production  to  a  former  purchaser,  will 
not,  in  the  opinion  of  Lord  St.  Leonards  (g),  justify  him  in 
refusing  to  deliver  the  deeds,  if  the  second  purchaser  will 
allow  notice  of  the  covenant  to  appear  in  or  upon  his  convey- 
ance, and  will  covenant  to  perform  the  prior  covenant :  this 
covenant  by  the  second  purchaser  would,  of  course,  be  entered 
into  with  the  first  purchaser,  if  the  vendor's  covenant  was 
made  determinable  upon  his  procuring,  or  the  first  purchaser 
will  accept,  such  a  substituted  covenant ;  or  otherwise  with 
the  vendor  himself,  and  would  then  take  the  shape  of  a  cove- 
xiant  to  produce  the  deeds,  &c.,  and  to  indemnify  him  against 
liability  under  the  former  covenant. 


Sale  under  a 
settlement. 


Where  property  is  sold  under  a  trust  for  sale  in  a  settle- 
ment, which  goes  on  to  declare  trusts  of  the  purchase-money 

(e)  But  see  Sugd.  434;  and  Hde      J.  17. 
inM-  {g)  Sug.  435. 

(/)  GnffitU  V.  HatcTmrd,  1  K,  & 
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(whether  the  same  is  to  continue  money  or  to  be  re-invested    chap.  xiii. 
in  real  estate),  it  is  conceived  that  the  existence  of  the  trusts  — ^— 


gives  no  right  to  the  trustees  to  retain  the  settlement,  unless 
they  also  retain  part  of  the  settled  estate  ;  hut  the  purchaser 
must  covenant  to  produce  it,  even  although  he  buy  the  entire 
property.     In  order  to  avoid  this  difficulty,  it  is  usual,  where 
an  absolute  conversion  is  intended,  to  settle  the  money  by  a 
deed  distinct  from  that  containing  the  trust  for  sale.    Possibly  Deposit  of 
the  proper  rule  in  cases  of  several  sales  under  a  settlement  untif  ramplo- 
may  be,  that,  unless  the  trustees  retain  part  of  the  estate,  it  t'onof  tnisis. 
should  be  deposited,  for  the  benefit  of  all  parties,  until  per- 
formance of  the  trusts;  and  then  delivered  to  the  largest 
purchaser  upon  his  entering  into  covenants  for  its  production: 
the  right  to  the  deed,  considered  as  an  instrument  creating 
terminable  trusts,  may,  perhaps,  be  considered  as  governed  by 
a  case  {h)  in  which,  upon  the  purchase  of  a  part  of  an  estate  Of  leaao  on 
in  lease,  the  Court  thought  that  the  counterpart  of  the  lease  rcrersion." 
ought  to  be  deposited  for  the  benefit  of  all  parties. 

Where   a  mortgagee  of  distinct  properties,   belonging  to  Liability  of 
distinct  mortgagors,  transfers  the  mortgage  debts  by  one  deed  ^"'lifg^^^ 

without  their  consent,  he  will  have  to  pay  for  the  necessary  several  mort- 
gages by  one 
attested  copies  of  the  deeds  which  he  has  thus  made  common  deed. 

to  the  several  titles,  and  of  the  necessary  covenants  for  its  pro- 
duction (i) :  so  where  he  settles  the  debt  in  such  a  manner  as 
to  make  the  settlement  part  of  the  title  (k). 

And  the  purchaser,  it  appears  (l),  has  no  right  cither  to  Purchaser  not 
the  custody,  or  to  a  copy,  of  instruments  produced  merely  as  decdtuse'd  as 
negative  evidence  to  satisfy  liim  that  they  contain  nothing  °^sa«Te 
affecting  the  title  (m) ;  nor  to  any  covenant  for  their  pro- 
duction,  imless   they   are  in  the  custody   or  power  of  the    • 
vendor. 

(h)  Shore  v.  ColUtt,  G.  Coop.  234.  settlement,  although  waived,  seemed 

(i)  Capper  v.   Temngton,   1   CoU.  to  be  concluded  by  the  form  of  the 

jgg  decree.     Qy.  as  to  the  general  right 

(i)  Dobson  V.  Land,  4  De  G.  &  S.  in  such  a  case? 

581 ;  where  the  question  whether  the  (I)  Vide  mprd,  pp.  298,  307. 

mortgagor  could  claim  to  hold  the  (m)  Sug.  43?. 
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Chap.  XIII. 

Sect.  7. 

Purchaser's 
right  to  at- 
tested copies 
of  originals 
not  given  up. 


If  tlie  deeds  themselves  are  not  delivered,  the  purchaser 
(in  the  absence  of  stipulation  (n))  may  req[i.ure  attested  copies 
at  the  vendor's  expensie  (o).  It  has  been  observed  by  Lord 
Eldon,  that  purchasers  set  an  undue  value  upon  these  copies ; 
that,  except  as  between  the  parties  themselves,  they  are 
waste  paper  upon  an  ejectment  (p).  Nevertheless  they  are, 
it  is  conceived,  of  considerable  practical  importance,  if  the 
property  is  likely  to  be  re-sold  :  for  the  ordinary  condition, 
making  them  evidence  without  production  of  the  originals, 
seldom  damps  a  sale ;  whereas  the  absence  both  of  originals 
and  attested  copies — supposing  the  former  to  have  been  .sub- 
sequently lost  or  destroyed — might  cause  a  serious  deficiency 
in  price. 


Eestriction 
upon  such 
right. 


The  right,  however,  seems  to  be  confined  to  such  documents 
as  are  necessary  to  make  out  a  marketable  title  (q) :  nor  does 
it  seem  to  extend  to  copies  of  Court  EoU,  or  deeds  enrolled 
under  Statutes  which  require  enrolment  (r),  or,  in  Lord 
St.  Leonards'  opinion,  to  "  deeds  enrolled  for  safe  custody  in 
a  Court  of  Eecord,"  or  "  wills  registered  and  accessible  "  (s) ; 
but  the  practice  in  this  respect  does  not  appear  to  be 
settled  (t).  If,  however,  the  vendor  is  in  possession  of 
attested  copies  (u)  of  em'oUed  deeds,  &c.,  the  purchaser  can 
claim  them  ;  unless  other  property,  held  by  the  same  title,  is 
retained  by  the  vendor  or  sold  to  another  purchaser  (,r). 


I'urchaser  also      And   the  purchaser,  as  respects   deeds  of  which  he  can 
entitled  to  i    ■         . ,  i  ■  , 

covenant  for     clami  attested  copies  at  the  vendor's  expense,  is  also  entitled 

origina^s?^"     (^*  the  lilce  expense)  to  a  covenant  for  the  production  of  the 

originals,  and  also  to  a  covenant  for  the  production  of  such 

copies  of  Court  Eoll,  and  instruments  on  record,  as  are  in  the 


(n)  As  to  such  a  stipulation,  see 
Cotton,  V.  Sciidamwe,  1  K.  &  J.  321  ; 
Bouglitan  v.  Jewell,  15  Ves.  176; 
OriffitJis  V.  Hatcliwrd,  1  K.  &  Jo.  17. 

(o)  Dare  v.  Tucher,  6  Ves.  460 ; 
Boughion  v.  Jeioell,  15  Ves.  170 ; 
Berry  v.  Yowng,  2  Esp.  640. 

(p)  6  Ves.  460 ;  see  Doe  v.  Br>, 
7  So.  N.  B.  339. 


(?)  Dare  v.  Tucher,  6  Ves.  460  j 
Cooper  V.  Emery,  1  Phill.  388. 

(?•)  See  Cooper  v.  Emery,  iM  stiprci  ; 
Campbell  v.  Campbell,  Sug.  449. 

(s)  See  Sug.  448. 

(<)  9  Jarm.  Cony,  by  S.  10. 

(m)  Supi-ii,  p.  375. 

{x)  Sug.  448. 
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Vendor's  possession  or  power  (y) :  but  the  expenses  of  future    Chap.  xiii. 
production  are  borne  by  tlie  purchaser  (2).  — — ■ 

In  a  case  of  sale  in  lots  under  order  of  the  Court,  where 
the  purchasers  had  notice  that  the  deeds  would  be  delivered 
to  the  largest  purchaser,  who  would  enter  into  the  usual 
covenants  for  production,  it  was  held  that,  in  the  absence  of 
any  stipulation,  each  purchaser  must  bear  the  expense  of  his 
own  deed  of  covenant  («). 

A   mortgagee   concurring  in  the   sale,  and   retaining  the  Mortgagco 

deeds  in  respect  of  property  of  large  value  held  by  him  as  L°S/of  ^ 

owner  imder  the  same  title,  would  in'imd  facie  be  bound  to  oilier  laid, 
covenant  for  their  production  (h). 

And  it  must  be  remembered,  that  although  the  purchaser  Absence  of 

cannot  require  the  production  of  original  copies  of  Court  RoU,  'q^^  koU 

or  enrolled  deeds,  &c.,  if  not  in  the  possession  or  power  of  the  """^  deeds 

^  where  prodiid- 

vendor,  he  j'et  may,  and  should  in  all  ordinary  cases,  inquire  tion  cannot  be 

into  the  reason  of  their  non-production ;  that  is,  if  their  date  should  be 
and   character  warrant  the   supposition  that  they   may  be  ^^pl^'^s''" 
denied  with  an  improper  motive  :  for  in  the  well-known  case 
of  Whith'cad  v.  Jordan  (c),  the  omission  of  a  mortgagee  to   WhUbread 
make  inquiry  on  tlie  subject  was,  imder  the  particular  cir- 
cumstances, attribiited  to  wilful  blindness  {d) :  and  this  doc- 
trine has  been  recognized  in  later  decisions  (e). 


(8.)  As  to  matters  nacessanj  to  insitre  the  full  cjfvd  of  the     Sections. 

oxcutcd  convcya^icc. — Registration,  enrolment,  Ac.  Registration, 

enrolment,  &o 

If  the  property  be  subject  to  the  operation  of  any  of  the  ConTeyance 
■*■     -^      -^  ''  1       ij   should  be 

local  Eegistration  Acts,  a  memorial  of  the  conveyance  shoiUd  entered  in 

(y)  Serry  v.  Young,  2  Esp.  610,  n. ;  (c)  1  Y.  &  C.  303. 

Cooper  V.  Emery,  1  PhiU.  38S.  (d)  1  Phill.  255;  and  see  a  note  on 

(z)  Berry  v.  Young,  2  Esp.  640,  n.  the  subject  in  4  Y.  &  C.  564. 

(«)  Strono  V.  Strong,  4  Jur.  N.  S.  (e)  WortUngton  v.  Morgan,  16  Sim. 

g^3_  547;  Hcicitt  v.  Loosemore,  9  Ha.  449, 

(h)  See  Yates  X.  Plumle,  2  Sm.  &  458  ;  cl  vide  infra,  Ch.  XV.  s.  5, 
G.  174. 
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Cliap.xni.    \,Q  registered   as   soon  as  practicable   after  execution;    the 
register  having  (as  before  observed)  been  searched  as  closely 


Sect.  8, 


(if' aliy)®^'^'  as  possible  before  completion.  "When  dealing  with  respect- 
able parties  this  rule  as  to  immediate  registration  is  often 
not  very  strictly  attended  to;  but  any  departure  from  it 
Importance  of  is  at  the  peril  of  the  solicitor.  By  delay  the  purchaser  is 
r^Utratiin.  exposed  to  the  risk  not  only  of  a  subsequent  fraudulent 
sale  or  mortgage  by  the  vendor,  (which  may  generally 
be  considered  merely  nominal,)  but  also  of  prior  um-egis- 
tered  incumbrancers  (/),  whose  claims  may  perhaps  be 
imknown  even  to  the  vendor,  acquiring  priority  by  regis- 
tration between  the  execution  and  the  registration  of  the 
conveyance. 


As  to  registra- 
tion of  an 
equitable 
cliarge. 


In  Sumton  v.  Cooper'  {g),  the  Court  of  King's  Bench  held, 
what  appears  to  be  sufficiently  evident,  viz.,  that  the  local 
Eegistry  Acts  do  not  apply  to  the  case  of  a  mere  equitable 
mortgage  by  deposit  of  deeds  unaccompanied  by  any  memo- 
randum. And  in  Wright  v.  Stansfield  (h)  it  was  held  by  Lord 
Komilly  that  a  memorandum  of  equitable  charge  on  land  in 
Middlesex,  consisting  merely  in  an  undertaking  to  execute  a 
legal  mortgage,  and  containing  no  words  of  present  charge, 
did  not  require  registration :  in  a  later  case  (i),  the  same 
learned  Judge  postponed  an  unregistered  equitable  memoran- 
dum of  present  charge  to  a  subsequent  registered  mortgage ; 
and  distinguished  the  case  before  him  from  that  of  Wright  v. 
Stansfield.  In  a  later  case  (k),  where  the  previous  authorities 
were  cited,  it  was  distinctly  laid  down  that  a  memorandum  of 
equitable  charge  is  a  document  requfring  registration  under 
the  9  Anne,  and  the  distinction  which  was  acted  on  by  Lord 
Eomilly  was  treated  as  unsatisfactory  :  and  such  seems  to  be 
the  sounder  opinion. 


As  to  priority       Where  two  deeds  are  registered  on  the  same  day,  and  at  the 


(/)  As  In  Martinee  v.  Cooper,  2 
BuBB.  198. 
iff)  2  B.  &  Ad.  226. 
{h)  2?  Beav,  8. 


(i)  Moore  v.  Culverhouse,  27  Beav. 
639. 

(*)  Neve  V.  Pennell,  2  H.  &  M.  ITOj 
186. 
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same  liour,  the  memorial  which  is  ilenoted  by  the  earlier    Chap.  xin. 
iiumher  will,  in  the  absence  of  direct  evidence  to  the  contrary, 


be  presumed  to  have  been  first  registered  (I).  registered  "at  ° 

the  same 
time. 
The  exceptions  in  the  Acts  are  of  copyhold  estates,  leases  what  in- 

at  a  rack-rent,  and  leases  not  exceeding  twenty-one  years  excmtedfrom 

where  the  actual  possession  and  occupation  go  along  with  the  Kegistratiou 

lease. 

The  exception  of  copyholds  is  not  considered  in  practice  to  Copyholds, 
extend  to  such  leases  as  would  require  registration  if  the 
estate  were  freehold  (v/i) ;  and  the  registration  of  all  such 
deeds  affecting  this  descrij)tion  of  property,  as  are  not  usually 
recorded  by  the  steward  of  the  manor,  has  been  recom- 
mended (<(.). 

The  exception  of  the  greatest  practical  importance  is  that  Leases  at 
of  leases  at  rack-rent :  Lord  St.  Leonards  considers  it  to  be  to  what  the 
the  better  opinion  that  the  assignment  of  a  lease,  held  at  what  g^tcnd°''°^ 
was  originally  a  rack-rent,  need  not  be  registered  in  respect  of 
its  having  become  a  valuable  property  :  perhaps,  however, 
this  is  a  doctrine  wliich  should  be  cautiously  received  in 
practice  (o).     A  lease  which  contains  any  engarjcmcnt  on  the  J^^,^'?'®' '" 
part  of  the  lessee  to  build  upon,  or  otherwise  improve,  the  pro-  repairing 
perty,  cannot,  it  is  conceived,  be  considered  as  a  lease  at  a 
rack-rent  within  the  meaning  of  the  exception  ;  although  the 
rent  may  be  reserved  from  the  date  of  the  lease,  and  may 
exceed  what  would  be  the  annual  value  of  tlie  property  if  let 
for  any  other  purpose. 

Of  the  third  exception  it  need  only  be  observed,  that  the  Leases  for 

,.       „  •      ,1  •         i-       /    ^     twenty-ono 

words  "possession  and  occupation    are  m  the  conjunctive  {p):  years,  or 
so  that,  in  order  to  avoid  registration,  the  purchaser  must  not  ""'^^'^ 
only  buy  the  present  interest  in  the  lease,  but  must  actually 
become  the  occupier  of  the  premises. 

a)  Nm  V.  Pennea,  uU  su^jtA.  W)  Rigge,  v.bi  iuprd. 

(m)  Sag.  732;  ^J')  J^'gS^'  "*»  *"i"'" '  ^^^  ^'^''l'  ^' 

(n)  Rigge  on  Kcgislratiou,  88,  n.  SiiiUh,  1  Hud.  &  B.  735,  751. 
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Chap.  XIII. 
Sect.  8. 

Loudon  not 
afteotocl  by 
Kegistration 
Act. 

As  to  regis- 
tration of  as- 
signment of 
money 
charged  on 
land. 

Of  deed  of 
appointment. 


Tlie  ^Middlesex  Act  Las  no  operation  within  tlie  City  of 
London  {q). 

It  apiDoars,  that  a  deed  assigning  a  legacy  or  other  snni  of 
money  charged  upon  land,  but  not  purporting  to  deal  with 
the  land  itself,  does  not  require  registration  (r) ;  but  registra- 
tion is  not  rendered  unnecessary  by  the  circumstance  of  the 
conveyance  operating  as  an  appointment  pursuant  to  a  power 
in  a  registered  instrument  (.s). 


OfraiUvay  Conveyances  of  lands  taken  under  tlie  provisions  of  the 

conv  yanc  ,  La^^jg  Clauses  Consolidation  Act,  1845,  are,  it  is  believed,  in 
practice  registered  in  the  local  registers,  in  the  same  way  as 
ordinary  purchases  ;  and  this  seems  the  proper  course. 


Of  convey- 
ances by  Com- 
missioners of 
Woods  and 
Forests. 


By  the  16  &  17  Vict.  c.  56,  s.  G,  any  deed  affecting  crown 
lands  in  England  or  Wales  to  Avhich  the  Commissioners  of 
Woods  and  Forests  are  parties,  and  which  has  been  enrolled 
in  the  oflice  of  Land  Eevenue  Eecords  and  Enrolments,  does 
not  require  registration  in  the  local  Registry. 


Local  registry 
superseded 
where  title 
registered 
under  Land 
Registry  Act. 

Of  Trill. 


The  local  registries  no  longer  apply  to  land  which  has 
been  registered  imder  the  Indefeasible  Title  and  Registry 
Act  (t),  so  long  as  it  continues  so  registered. 

Upon  purchasing  from  a  devisee,  the  will  should  be  regis- 
tered ;  and  unless  this  has  been  or  can  be  done  within  the 
period  allowed  by  the  Act,  it  would  seem  that  a  good  title 
cannot  be  made  without  the  concurrence  of  the  heir  {%).  In 
a  recent  case  under  the  East  Eiding  Registry  Act,  it  was  held 
that  a  will,  which  was  not  discovered  until  the  expiration  of 


(2)  Sug.  732. 

(»■)  Malcolm  v.  OlmvUeworth,  1 
ICeen,  63  i  see  p.  73.  But  an  assign- 
ment of  a  contract  for  a  mortgage  has 
been  held  to  be  T\'ithin  the  Irish  Act : 
Oardiner  v.  Blesinton,  1  Ir.  C.  E.  64, 
79 ;  and  see  BuslieU  v.  Bushell,  1  Sch. 
&  L.  90,  and  Drew  r.  Lord  Norhury, 
3  J.  &  L.  300,  as  to  the  registration 


of  mere  equitable  contracts  iu  Ire- 
land ;  and  vide  supra,  p.  622,  as  to 
registration  of  equitable  charges. 

(s)  Scrafton  v.  Quincey,  2  Ves.  S. 
413. 

(«)  25  &  26  Vict.  c.  53,  s.  104. 

(tt)  See  au  article  in  14  Jur.  pt.  2, 
p.  267. 


Digitized  by  Microsoft® 


>[.VT'fEUS   REL.VTL\(.;   1*0   CO.xrPLKTIOX   01*  PUKC11.V8E.  (i2.5 

«ix  calendar  months  from  the  testator's  death,  and  wlierc,  in     cUap.xiii. 

consequence,  there  had  been  no  registration  of  the  will,  or  of  — '  ^ '— 

the  impediment  preventing  registration,  was  void  as  against 
registered  purchasers  and  mortgagees  from  the  testator's 
heir  (x).  The  East  Fading  Eegistry  Act  (6  Anne,  c.  35,  s.  15), 
is  the  only  one  which  requires  a  memorial  to  he  registered  of 
the  impediment  to  the  registration  of  the  will.  The  Middlesex 
Act  (7  Anne,  c.  20)  and  the  North  Eiding  Act  (8  Geo.  II, 
c.  6)  both  provide  that  the  titles  of  purchasers  and  mortgagees 
shall  not,  in  case  of  concealment  or  suppression  of  the  \\ill, 
be  disturbed  after  the  expiration  of  five  years  in  the  cii.se  of 
lands  in  Middlesex,  and  of  three  years  in  the  case  of  LukIs  in 
the  North  Riding. 

On  a  very  recent  proposal  to  invest  part  of  the  funds  in  wiierc  will 
Court  under  Carew's  Estate  Act,  1867,  the  author,  advising  ^°tUu  th"*'^ 
on  the  title,  brought  this  point  under  Lord  Eomilly's  con-  proscribed 
sideration,  and   his   lordshii)  wrote   as   follows : — "  I  am  of 
opinion,  that  in  the  present  state  of  the  authorities  on  this 
subject,  and  having  regard  to  the  very  distinct  expression 
contained  in  the  Eegistry  Act  for  jNfiddlesex,  it  is  not  safe  to 
lend  money  on  a  title  derived  from  the  devisees  of  lands  in 
Middle.sex  under  a  will  not  registered  within  the  space  of  six 
calendar  months  after  the  death  of  a  testator  who  died  in 
Great  Britain,  and  also  that  this  investment  cannot  be  sanc- 
tioned by  the  Court." 

The  practical  inconvenience  of  the  doctrme  is  veiy  great ; 
for  both  in  Middlesex  and  in  Yorkshire,  the  registration  of  a 
>\ill  within  the  time  prescribed  by  the  Acts  has  always  been 
the  exception,  rather  than  the  rule. 

If  the  heii"  concur,  or,  which  is  the  same  thing,  if  the  Title  market- 
devisee   be  himself  the  heir,  the  title  would  appear  to  be  concur.'"' 
marketable,  although  the  will  cannot  be  registered  within  the 
statutory  period  :  so,  also,  if  the  statutory  period  of  non-claim 
has  elapsed  since  the  death  of  the  testator :  so,  also,  if  the  sale 

(j.)  Chadwkk  v.  Tafiw,  3i  Beav.  634;  afflcl.  L.  K.  1  Cli»  App.  310. 
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CJhtip.  XIII. 

Sect.  8. 


be  of  a  leasehold  estate  by  an  executor  or  legatee  :  the  pre- 
sumption in  every  case  being  against  the  existence  of  sup- 
pressed documents  :  but  it  seems  to  be  going  too  far  to  say 
with  Lord  St.  Leonards  (if)  that,  in  these  cases,  registration  of 
the  will  is  immaterial ;  it  may  be  unnecessary  as  regards  the 
possibility  of  any  subsequent  alienation  by  the  heir,  devisee, 
executor,  or  legatee  (as  the  case  may  be) :  but  it  would  seem 
to  be  of  some  importance  with  a  view  to  the  possible  existence 
of  unregistered  assurances  by  the  deceased  owner;  which 
assurances  could  only,  it  is  conceived,  be  displaced  by  a  regis- 
tered assurance  from  a  person  claiming  under  a  duly  registered 
\vill ;  or,  possibly,  by  a  registered  assurance  from  the  heir,  in 
case  of  intestacy. 


Memorial — its 
contents. 


A  statement  of  the  contents  of  the  memorial  which  are 
required  by  the  Legislature,  is  given  in  Lord  St.  Leonards' 
work  («).  In  recent  practice,  however,  a  somewhat  fuller 
statement  of  the  contents  and  effect  of  the  deed  is  required  at 
the  registration  offices,  where  fomrs  are  supplied  for  the  guid- 
ance of  the  public.  The  registrars,  it  appears,  may  be  required 
to  register  a  lithographed  memorial  {a). 


Attestation 
of. 


The  memorial  itself  may  be  executed  (&)  either  by  the 
vendor  or  purchaser,  or  either  of  their  heirs,  executors,  ad- 
ministrators, guardians,  or  trustees  :  but  one  of  the  two  attest- 
ing witnesses  to  the  memorial  should  be  a  witness  who 
attested  the  execution  of  the  deed  by  (it  has  been  said)  a 
granting  party  (c).  Where  the  attesting  witnesses  are  dead, 
re-execution  of  the  deed  in  the  presence  of  a  witness  for  the 
purpose  of  registration  is  iiseless  (d). 


(y)  Sug.  V.  &  p.  676,  lltli  edit. 

(z)  Page  730,  lith  edit.;  and  see 
Reg.  V.  Middlesex  Regktrwrs,  15  Q.  B. 
976,  wliere  the  memorial  was  held 
insufficient :  and  as  to  Ireland,  see 
Oardmer  v.  Blesinton,  1  Ir.  Ch.  E.  79. 
The  stamp  under  the  late  Act  is  re- 
duced to  2s.  6d. 

(a)  Ex  parte  Icemcij,  9  Jur.  371,  Q. 
B. ;  Mg.  V.  The  Middlesex  Segistra/re, 
7  Q.  B.  156; 


(5)  The  seal  of  a  corporation  aggro- 
gate  would  seem  to  be  sufficient :  sec 
Doe  V.  Hogg,  1  Bos.  &  P.  N.  B.  306. 

(c)  It  wag  so  decided  in  Jack  y. 
Ai-mstrong,  1  Hud.  &  B.  727,  732; 
but  see  9  Jarm.  Conv.  by  S.  683, 
contending  that  it  is  sufficient  if  the 
witness  attested  the  execution  of  the 
deed  loy  either  party;  and  see  Sug.  730. 

(,d)  Essex  V.  Baugh,  1  Y.  &  C.  C.  C. 
620. 
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And  it  may  perhaps  deserve   consideration  wlietlier  the    Chap.  xiii. 

above    doctrine,    (which    was   first   advanced    by   Lord   St.  ^^-^-^ — 

Leonards,)  does  not  admit  of  extension.  His  observation,  operates Ts  a 
(which  gave  rise  to  the  decision  in  Essex  v.  Batu/li  (e),)  is  as  geveraUharcs 
follows,  "  One  of  the  witnesses"  (i.  c.  to  the  memorial)  "  must  oi'  estates; 
be  a  witness  to  the  execution  of  the  deed  ;  and  this  must  be 
imderstood  to  mean,  not  merely  the  execution  by  an  unneces- 
sary party,  as  the  grantee,  but  the  execution  by  the  party 
from  whom  the  estate  moves."  Now  where  the  estate  is  con- 
veyed by  several  owners,  say  A.,  B.,  and  C,  each  seised  of  an 
undivided  share,  and  whose  execution  of  the  conveyance  is 
attested  by  different  witnesses,  a  memorial,  attested  only  by 
the  witness  who  attested  A.'s  execution  of  the  deed,  is  evi- 
dently not  attested  by  any  witness  to  the  execution  of  the 
deed  considered  as  a  conveyance  of  the  shares  of  B.  and  C, 
such  shares  possibly  constituting  the  bulk  of  the  estate.  This 
will,  perhaps,  appear  more  obvious  if  we  suppose  a  purchaser 
to  take  by  a  single  deed  a  conveyance  of  several  distinct 
estates  from  several  owners.  It  would  seem  to  be  prudent  in 
all  such  cases  to  have  the  memorial  attested  by  a  witness  or 
witnesses  to  the  execution  of  the  deed  by  all  the  several 
owners  (/). 

As  respects  lands  situate  in  the  Bedford  Level,  it  appears  Kegistration 
that  conveyances  omitted  to  be  registered  under  the  Bedford  L°Te[ Act.  ° 
Level  Act  (g)  are  nevertheless  valid  for  all  purposes,  except 
for  entitling  the  grantees  to  the  privileges  conferred  by  the 
Act  on  the  owners  of  lands  within  the  Level,  and  for  the  other 
purposes  of  the  Act  (A). 

Where  a  conveyance  was  made  to  a  purchaser  apparently  Conveyance 

as  the  beneficial  owner,  but  the  purchase-money  was  in  fact  trusteTa^s 

part  of  a  charitable  fund,  and  the  nominal  purchaser,  by  a  |PPaToTOe?,°^' 

subsequent  deed,  in  execution  of  a  power  reserved  by  the  con-  must  be  en- 

veyance,  settled  the  property  in  favour  of  the  charity,  it  was  Mortmain 

Act. 

(c)  Ubi  supra;  see  now  Sug.  730.  (g)  15  Car.  11.  c.  17. 

(/)  But  see  9  Jai-m.  Conv.  by  S.  (h)  WiUis  v.  BtwOn,  10  Sim.  127. 

6S3. 
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t^hap.  XIII.    lielcl  that  both  the  couveyauce  and  the  .subsequent  settlement 

— —  reqtiired  to  be  enrolled  in  Chancery  under  the  Statute  of 

Charitable  Uses  (i). 

Begistration  By  the  Indian  Eegistration  Act,  1864,  every  deed  of  gift  of 
assurances.  immoveable  property  wna  to  be  registered  within  twelve 
months  from  its  date ;  and  a  deed  not  so  registered  was  made 
inadmissible  in  evidence.  This  enactment  was  repealed  by 
the  Indian  Eegistration  Act,  1866,  which  provides  that  no 
instrument  of  gift  of  immoveable  property  shall,  unless  regis- 
tered, affect  any  property  comprised  therein ;  and  the  time  for 
registration  is  limited  to  four  months,  extendible,  in  cases  of 
unavoidable  delay,  to  eight  months  from  the  date  of  execution. 
In  a  veiy  recent  case,  where  A,  being  resident  in  Madras,  in 
1865,  conveyed  land  in  India  to  B.  by  an  imregistered  deed, 
in  which  he  covenanted  for  further  assurance,  and  afterwards 
by  a  deed  registered  under  the  Act  of  1866,  mortgaged  the 
same  land  to  C,  who  had  notice  of  the  conveyance  to  B,, 
a  bill  by  B.  against  C.  to  enforce  the  covenant  was  dis- 
missed (Z;). 

As  to  enrol-  By  the  24  &  25  Vict.  c.  9,  certain  assurances,  notwithstand- 

nicntofassu-      .  ,.  -,1,1 

i-ances  omitted  mg  non-compliance  With  the  requirements  of  the  9  Geo.  II. 

imderTort^'^  ^-  ^^'  ^®  *°  enrolment,  were  made  valid,  if  enrolled  within 
main  Act.  tAvelve  months  after  the  passing  of  the  Act,  and  the  provisions 
of  this  Statute  have  been  recently  extended  (/).  Under  the 
29  &  30  Vict.  c.  57,  any  trustee,  governor,  dii-ector,  or 
manager  of  a  charity  may,  on  application  by  summons,  obtain 
from  the  Court  of  Chancery  an  order  authorizing  the  enrol- 
ment of  a  deed  conveying  or  charging  land  for  charitable  uses ; 

(j)  9  Geo.  II.  e.  36;  AU.-Gen.  y.  Att-Gen.  v.  Ward,  6  Ha.  477,  482. 

Gardner,  2  De  G.  &  S.  102;  Att.-Gm.  As  to  the  effect  of  the  witnesses  not 

V.  Mumro,  2  De  G.  &  S.  122  :  qum-e,  signing  the  attestation  clause,  though 

as  to  the  effect  on  the  deed  of  the  present  at  the  sealing  and  delivery  of 

death  of  any  subscriber  irithin  twelyo  the  deed,  see  Wwkhain  v.  Margnit  of 

months  after  its  execution?  SeePnce  Batli,  L.  K.  1  Eq.  17. 
V.  HaiUwmj,  G  Madd.  304;  2  De  G.  (l)  Michs  v.  Powell,  L.  E.  4  Cli. 

&  S.  116  ;  and,  as  to  the  attestation,  Ap.  741,  affirming  V.-C.  Giffai-d. 
Doe  V.  Monro,  12  Mee.  &  W.  845.  (I)  See  25    Vict.  c.   17;   27  Vict. 

As  to  the  effect  of  non-cnrolmelit,  see  c.  13;  29  &  30  Viet.  c.  57.' 
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but  lie  must  satisfy  the  Court  that  the  deed  was  bond  fide,  and     C'hap,  xili. 

for  full  value,  and  that  the  omission  to  enrol  it  has  arisen   — '-- 

from  ignorance,  inadvertence,  or  accident  (m). 

Assurances  to  a  charity  of  land  already  in  mortmain  do  not  On  sale  of 

,  .  ^  J.  /   \     T     1.  ■        'aid  already 

seem  to  require  eiiroJmeut  {n)  :  but  a  conveyance  upon  a  rein-  ;„  mortmain; 
vestment  of  the  proceeds  of  the  sale  of  charity  lands  compul-  *''*  "■  "^^^''ty- 
sorily  taken  must  be  enrolled  (o).  A  deed  duly  enrolled  takes 
effect  from  the  date  of  its  execution  (^3). 

By  a  very  recent  Statute  ( q),  all  conveyances  or  other  dis-  Religious,  &c. 
positions,  except  by  will,  hand  fide  made  after  the  passing  of  (giJes)"Act 
the  Act  to  a  trustee  or  trustees  on  behalf  of  any  society  or  I8O8. 
body  of  persons  associated  together  for  religious  purposes,  or 
for  the  promotion  of  education,  arts,  literature,  or  other  like 
purposes  of  land  for  the  erection  of  a  building  for  such  pur- 
poses, or  whereon  a  building  used,  or  to  be  used  for  such 
purposes  shall  have  been  erected,  are  exempted  from  the  pro- 
visions of  the  jMortmain  Acts ;  but  the  piece  of  land  must  not, 
in  each  case,  exceed  two  acres  in  area  or  extent  (/■).     And  by 
the  same  Act,  acknowledgment  of  the  deed,  with  a  view  to 
enrolment,  is  rendered  unnecessary. 

By  the  provisions  of  the  Duchy  of  Cornwall  ^Management  Enrolment  on 
Act,  1863,  every  deed  or  instrument  whereby  any  heredita-  j'anXwithin'^ 
ments  forming  parts  of  the  Duchy  are  sold,  leased,  or  disposed  Cornwall 
of,  under  the  Act,  must  be  enrolled  in  the  office  of  the  Duchy 
within  six  months  from  its  date  (s). 

Where  the  vendor  is  tenant  in  tail,  it  is  essential  to  the  On  sale  by 

,      .  .      .    .,  .     -         tenant  in  fail 

validity  of  the  deed,  as  agamst  the  issue  in  tail  and  remainder-  —Jisentailing 

(m)  The  application  is  by  summons,  (q)  31  &  32  Vict.  e.  44. 

sec  Daniell's  Chancery  Forms,  1933.  ()•)  Sect.  1  ;  and  see  the  proTisions 

(n)  Alt.-Gm.  v.  Ghjn,  12  Sim.  84;  of  the  Literary  and  Scientific  Insti- 

WaUcr  V  RicluinUon,  2  Mee.  &  W.  tntions  Act,  1854,  17  &  18  Vict.  c. 

882.  112. 

(0)  See  lix  parte  Christ's  IlospUa},  (s)  See  26  &  27  Vict.  0.  49.    See 

12  'W  R  G69  V.-C.  W.  tliis  Act  as  to  the  alienation  of  lands 

{■p)  Tri/e  V.  C'orpomtioii  of  Glouces-  fonning  parts  of  the  Duchy. 
ta;  U  Beav.  173, 

Digitized  by  Microsoft® 


630 


MATTERS   KELATING  TO   COMPLETION  OF  PUBCHASE. 


Chap.  XIII. 

Sect.  8. 

deed  to  be  en- 
rolled. 


men,  that  it  should  be  enrolled  in  Chancery  within  six 
calendar  months  after  its  execution  by  the  vendor  (t) :  but,  if 
so  enrolled,  it  takes  effect  from  the  time  of  execution  (u) ; 
except  as  against  persons  claiming  for  valuable  consideration 
under  a  prior  enrolled  deed  (although  subsequently  executed) 
and  without  express  notice  of  the  voidable  estate  created  by 
the  prior  assurance  (x).  The  enrolment  may  be  made  by 
either  vendor  or  purchaser. 


Consent  of 
protector. 


When  a 
married 
woman. 


When  a 
lunatic. 


If  there  be  a  protector  of  the  settlement,  and  his  consent 
to  the  assurance  be  given  by  a  separate  deed,  the  consent- 
deed  must  be  executed  on  or  before  the  day  on  which  the 
assurance  is  made  by  the  tenant  in  tail ;  and  must  be  enrolled 
in  Chancery  either  at  or  before  the  time  when  the  assurance 
is  so  enrolled  (y).  Where  a  married  woman  is  protector  in 
right  of  her  separate  estate,  she  can,  without  her  husband's 
concurrence,  consent  to  an  absolute  disposition  by  the  tenant 
in  tail  (z).  Where  the  tenant  in  tail  in  possession  is  a 
lunatic,  the  Lord  Chancellor  has  a  discretionary  power  under 
the  Act  to  consent  to  the  first  tenant  in  tail  in  remainder 
barring  the  entail  (a). 


Entries  and  A  legal  tenant  in  tail  of  lands  held  by  copy  of  Court  KoU 

enrolments  on 

sale  by  legal      may  bar  the  entail  by  surrender :  and  an  equitable  tenant  in 

tenant  tail,    *^i^  ^^7  ^'^^  ^^^^  entail  either  by  surrender  or  by  deed  (b).     If 
of  copyholds,    i\^Q  assurance  be  by  deed,  the  same  must  be  entered  on  the 


(<)  3  &  4  Will.  IV.  c.  74,  s.  41, 

(m)  Cattell  T.  Con-all,  4  Y,  &  C, 
228, 

(x)  See  sects,  38  and  74, 

(2^)  3  &  4  Will.  IV.  c.  74,  ss.  42 
and  46. 

(s)  Kerr  v.  Brown,  Johns.  138.  A 
bare  trustee,  who,  under  the  81st 
section  of  the  Fines  and  Recoveries 
Act,  is  protector,  can  insist  on  retain- 
ing the  legal  estate  only  so  long  as 
the  purposes  of  the  tn«t  exist ;  thus, 
where  there  was  a  devise  to  trustees 
upon  trust,  for  a  married  woman  for 
life  for  her  separate  use,  with  remain- 


der to  the  use  of  her  children  as 
tenants  in  common  in  tail,  it  was  held 
that  the  tenant  for  life  having  become 
discoverte  could  compel  a  conveyance : 
Buttanshaw  v.  Mcvrtin,  Johns.  89. 

{a)  See  Re  Blewitt,  6  De  G.  M.  &  G. 
187,  overruling  a  decision  of  Lord 
Brougham  in  the  same  case,  see  3  My. 
&  Ke.  250,  and  also  a  decision  of 
Lord  Cottenham,  Be  Wood,  3  My.  & 
Or.  266.  See  also  as  to  the  powers  of 
the  L.  C.  as  protector,  Orant  r.  Yea, 
3  My.  &  Ke.  245;  Be  StarMe,  ib. 
247. 

(6)  Sect.  50. 
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Court  EolLs  of  the  manor  (c) ;  and,  notwithstanding  some  Cl'ip.  Xlll. 
ambiguity  in  the  frame  of  the  Act,  it  is  now  clearly  settled  ^''"'"  ^" 
that  a  deed  barring  an  estate  tail  in  copyholds  must  be 
entered  in  the  Kolls  of  the  manor  within  six  calendar  months 
after  its  execution  {d).  The  consent  of  the  protector  (if  any) 
may  be  given  by  deed,  (whether  the  estate  be  legal  or  equi- 
table,) or  personally  to  the  person  taking  the  surrender  (in 
those  cases  where  the  tenant  in  tail  surrenders)  (e). 

An  order  might  be  made  by  the  Court  of  Bankruptcy  wiiere  tenant 
under  the  Act  of  1861,  for  vesting  the  copyholds  of  a  bank-  ^"nk™ ',* 
rupt  in  such  person  and  in  such  manner  as  the  Court 
should  see  fit,  so  as  to  save  the  expense  of  two  assu- 
rances (/).  And,  under  the  recent  Act,  where  any  portion  of 
the  bankrupt's  estate  consists  of  copyhold  or  customary  pro- 
perty, or  any  like  property  passing  by  surrender  or  admittance 
or  in  any  similar  manner,  the  trustee  is  not  to  be  compellable 
to  be  admitted,  but  may  deal  with  such  property  in  the  same 
manner  as  if  it  had  been  capable  of  being,  and  had  been  in 
fact,  duly  surrendered  to  such  uses  as  the  trustee  may  appoint ; 
and  an  aiapointee  of  the  trustee  is  to  be  admitted  or  otherwise 
invested  with  the  proijerty  accordingly  {g).  And,  by  a  later 
section,  the  trustee  may  deal  with  any  property  to  which  the 
bankrupt  is  beneficially  entitled  as  tenant  in  tail,  in  the  same 
manner  as  the  bankrupt  niiglrt  have  dealt  with  the  same  ;  the 
provisions  of  the  Fines  and  Eecoveries  Act  being  expressly 
extended  to  proceedings  in  bankruptcy  (Ji). 

If  the  tenant  in  tail  convey  by  surrender,  and  the  protector  Consent  of 
consent  by  deed,  such  deed  must  be  executed  and  produced  barring  entail 
to  tlie  Lord  of  the  Manor,  his  steward  or  steward's  deputy,  at  ineopyholds. 
or  previous  to  the  surrender  ;  and  he  is  to  indorse  thereon  an 
acknowledgment  (which  is  made  p-ima  facie  evidence  of  the 
fact)  of  the  deed  having  been  so  produced ;  and  is  to  enter 


(c)  See  sect.  53.  (e)  See  sects.  51,  52. 

(d)  Honywood  v.  Fmster,  30  Bear.  (/)  24  &  25  Vict.  c.  184,  9. 114. 
1 ;  Gibbons  v.  Snape,  1  De  G.  J.  &  S.  {g)  82  &  33  Viet.  c.  71,  s.  22. 
621:;  32  Beav.  130.  (/i)  Ih.  sect  25. 
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Chap,  XIII. 

Sect.  8. 


Where  con- 
sent of 
protector  not 
given  by 


the  deed  and  indorsement  on  the  Court  EolLs ;  and  then  to 
indorse  a  memorandum  of  such  entry  upon  the  deed  (^). 

If  the  consent  of  the  protector  be  not  given  by  deed,  it 
jnust  be  given  to  the  person  taking  the  surrender  by  the 
tenant  in  tail :  and  evidence  of  such  consent  is  to  be  pre- 
served on  the  Court  Eolls,  in  manner  provided  in  the  52nd 
section  of  the  Act. 


Must  be  by  Where  the  equitable  tenant  in  tail  himself  assures  by  deed, 

d66cl  if 

equitable         the  consent  of  the  protector  must  be  given  by  deed ;  and  if 

disentailed^by  S^^^^  ^Y  ^  deed  distinct  from  the  principal  assurance,  such 

deed.  ^ged  must  be  executed  on  or  before  the  day  of  the  execution 

of  such  assurance  by  the  tenant  in  tail,  and  must  be  entered 

on  the  Court  EoUs  (k) :   and  an  assurance  by  deed,  by  an 

equitable  tenant  in  tail,  is  to  be  void  against  any  person 

claiming  for  valuable  consideration  under  any  subsequent 

assurance, — (which  would  include  a  surrender,) — duly  entered 

on  the  Court  Eolls  before  the  entry  thereon  of  such  deed  of 

assurance  (I) 


Entail  in  land 
lax. 


An  entail  in  fee  farm  rents  in  the  nature  of  land  tax  may 
be  barred  by  deed  acknowledged  and  enrolled  or  registered  in 
manner  directed  by  the  42  Geo.  III.  c.  116  (m). 


We  have  already  referred  (?i)  to  the  necessity  for  the 
aclmowledgment  of  conveyances  by  married  women  :  and 
to  the  extended  power  conferred  upon  them  by  a  modern 
Statute  (o). 


(i)  Sect.  51. 

(h)  The  Aet  does  not  say  that  the 
deed  of  consent  must  be  entered  on 
the  Court  Rolls  at  or  before  the  time 
Tvhen  the  principal  assurance  is  so 
entered ;  but  such,  it  is  conceived,  is 
the  intention,  and  it  would  be  pru- 
dent so  to  enter  it.  The  53rd  section 
of  the  Act  does  not  seem  to  apply  to 
customary  freeholds  ;  lieg.  v.  Zord  of 
the  Manor  oflnr/letov,  8  Dowl.  P,  C. 


693  ;  and  see  Oarlisk  v.  Tomm,  2  B. 
&  Ad.  585. 

(Z)  Sect.  53.  Lord  St.  Leonards 
considers  it  probable  that  notice 
would  not  be  held  in  Equity  to  sup- 
ply the  want  of  entry  on  the  Court 
Eolls ;  V.  &  P.  471. 

(m)  Sect.  1S7;  and  see  88  Geo.  III. 
c.  60,  s.  40. 

(n)  SuprCi,  p.  522,  ct  seg. 

(o)  8  &  9  Vict.  c.  106,  svpr&,  p.  532 ; 
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By  tlie  89fch  section  of  the  4  &  5  Viet.  c.  35,  it  is  enacted    Chap.  xiii. 


Sect.  8. 


"  that  after  the  31st  day  of  December,  1841,  every  surrender 

and  deed  of  surrender  which  the  lord  shall  be  compeUable  vLfon's  for^™" 

to  accept  or  shall  accept,  and  also  every  will  and  codicil  a  immediate 

„,.,  ,■     -,       ,,,   ,        ,  entry  on  court 

copy  ot  which  respectively  shall  be  delivered  to  the  lord  of  rolls  of  copy. 

the  manor  of  which  the  lands  affected  by  such  surrender,  L°ncea*'^'*' 
deed  of  surrender,  will  and  codicil,  are  parcel,  or  to  his 
steward,  or  the  deputy  of  such  steward,  either  at  any  Court 
holden  for  such  manor  at  which  there  shall  not  be  any 
homage  assembled,  or  out  of  Court,  and  also  every  grant  and 
admission  by  the  lord  of  any  manor,  or  his  steward,  or  the 
deputy  of  such  steward,  pursuant  to  this  Act,  shall  be  forth- 
with entered  on  the  Court  Rolls  of  the  manor  by  such  lord, 
or  steward,  or  deputy ;  and  every  entry  made  on  the  Court 
Eolls  of  any  manor  pursuant  to  this  present  clause  shall  for 
all  purposes  whatsoever  be  deemed  and  taken  to  be  an  entry 
made  in  pursuance  of  a  presentment  made  at  a  Court  holden 
for  such  manor  by  the  homage  assembled  thereat;  and  the 
steward,  or  his  deputy,  shall  be  entitled  to  the  same  fees  and 
other  charges  for  making  such  entry  on  the  Court  Eolls  as  he 
would  have  been  entitled  to  in  respect  of  such  entry,  in  case 
the  same  had  been  made  in  pursuance  of  a  presentment  made 
at  a  Court  holden  for  such  manor  by  the  homage  assembled 
thereat." 

The  6th  section  of  the  8  &  9  Vict.  c.  106,  appears  to  extend  Conveyance  of 
to  contingent  interests  in  copyholds  (which  previously  to  the  in°eres^t*ii 
passing  of  that  Act  were  incapable  of  alienation  except  by  ^^g'j  ^te 
way  of  contract  in  Erxuity)  (p) ;  and  it  is  of  course  desirable,  Act. 
although' not  essential,  that  the  deed  of  disposition  should  be 
entered  upon  the  Court  Eolls. 

Where  lands  of  copyhold  or  customary  tenure  are  taken  Assurance  of 

1.1     •         Ai.io(-j.i  copyholds 

under  the  Lands  Clauses  Consohdation  Act,  184o,  the  con-  taken  under 

and  see  20  &  21  Vict.  c.  57,  as  to  the  As  to  the  purchaser's  power  of  corn- 
disposition  of  married  women  of  their  pelling  admittance  by  i»andamua,  see 
reversionary  interests  in  personal  ibid.  525;  admittance  may  now  be 
ggtjtg  granted  out  of  Court,  and  out  of  the 
(p)    Scriven    on  Copyholds,    135.  manor,  4  &  5  Vict.  c.  35,  s.  88. 
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Chap.  XIII. 

Sect.  8. 

the  Lands 
Clauses  Con- 
solidation 
Act,  1845,  to 
be  entered  on 
court  rolls. 


veyance  is  to  be  entered  by  the  steward  of  the  manor  upon 
the  Court  EoUs ;  and,  upon  payment  to  him. of  such  fees  as 
would  be  due  to  liim  on  the  surrender  of  the  same  lands  to 
the  use  of  a  purchaser,  he  is  bound  to  make  such  enrolment ; 
and  the  conveyance,  when  so  enrolled,  is  to  have  the  effect 
in  respect  of  such  lands  as  if  the  same  were  of  freehold 
tenure  {q) ;  but  until  the  same  are  enfranchised  (r),  they  are 
to  contimte  subject  to  the  accustomed  fines,  rents,  heriots,  and 
services.  It  has  been  held  that,  under  this  provision,  the  steward 
cannot  claim  the  fee  which  would  be  due  to  him  on  the 
admittance  of  a  purchaser  (s). 


Expediency  (if 
land  not  in 
register 
county)  of 
indorsing 
notice  of  con- 
Teyanoe  on 
leading  title 
deed  if  re- 
maining with 
vendor. 


Where  the  estate  is  not  situate  in  a  register  county,  and 
the  title  deeds  are  retained  by  the  vendor,  it  is  prudent  to 
indorse  a  memorandum  of  the  conveyance  upon  the  leading 
document  of  title;  that  is,  upon  the  document  which  he 
would  have  to  produce  in  proof  of  his  title  were  he  to  attempt 
to  make  any  disposition  of  the  estate  inconsistent  with  the 
rights  of  the  purchaser :  but  the  purchaser,  it  is  conceived, 
has  no  right,  independently  of  agreement,  to  insist  upon  such 
an  indorsement. 


Form  of 
notice. 


Such  a  memorandum  need  only  specify  the  date  of,  and 
parties  to,  the  conveyance;  and  particularize  the  property 
therein  comprised.  It  is,  of  course,  important  to  the  vendor, 
that  this  should  be  expressed  in  definite  terms ;  for,  if 
the  memorandum  were  so  worded  as  to  leave  any  doubt 
as  to  the  precise  amount  of  property  comprised  in  the 
conveyance,  the  production  of  such  conveyance  would  be 
necessary  upon  any  future  dealing  with  the  residue  of  the 
estate. 


Propriety  of         And,  as  we  have  already  seen,  upon  the    completion  of 

giving  notice  , ,  ,  „  •,■,-,•,  .  ,  .      , 

to  trustees  on  ™e  purchase  Of   an  equitable  interest  in  real  estate,   it  is 

equitable"^  prudent  to  give  notice  of  the  transaction  to  the  owners  of  the 

interest.  legal  estate  :  but,  as  a  general  rule,  a  purchaser's  priority  is 


iq)  Sect.  95. 

(»■)  See  sects,  95  and  ! 


(s)  Cooper   v.  Norfolk    H.    Co.,  3 
Bxch,  546  ;  6  Bail.  Ca,  94, 
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not  affected  by  his  giving,  or  omitting  to  give,  such  notice  {t).    ciiap-  xill. 
However,   upon  the  purchase  of  an  e(xuity  of  redemption, 


such  notice  to  the  mortgagee  who  has  the  legal  estate  is  notu^'to""^" 

material,  inasmuch  as  any  further  advances  which  he  may  "J,°g'^^^*  °" 

make  to  the  mortgagor  upon  the  security  of  the  equity  of  equity  of  re- 
redemption,  in  ignorance  of  the  sale,  will  be  valid  as  against 
the  purchaser  (w)  :  but  the  mortgagee  could  not  so  tack  a 
judgment  debt  (.)-). 

If  the  estate  be  copyliold,  admittance  is  essential  in  order  Admittance 
to  perfect  the  legal  title.  Before  admittance,  the  surrenderee 
lias,  at  Law,  no  assignable  interest  (y) :  although  the  rule  is  of 
course  different  in  Equity  («) :  and  even  if  the  assignee 
actually  himself  procure  admittance,  this  will  not  vest  in  him 
the  legal  estate  {ri). 


(9.)  As  to  the  stamxis.  Section  9. 

As  to  the 
It  is  also  necessary  that  the  conveyance  should  be  duly  stamps. 

stamped:    the  want  of  a  proper  stamp  does  not,  however,  ^**™P^' „ "^'^ 

•affect  its  validity,  but  merely  renders  it  inadmissible  in  evi-  without. 

dence  (b) :   except  in  criminal  proceedings  (c) ;   or  for  some 

collateral  purpose,  as,  e.g.,  to  prove  feaud  (rf),  or  an  act  of 

bankruptcy  (e)  consisting  in  the  execution  of  the  deed  itself. 

U)  Suprd,  p.  415.  ta'"'^  ^^^i'  "<>*  ^^^^  surrendered  them 

(«)  Goddard  v.  Complin,  1  Ch.  Ca.  to  the  use  of  his  will,  or  have  been 

119  ;  BlacJcston   v.   Moreland,  2   Ch.  admitted  thereto  ;  and  the  Act  over- 

Ca.  20  ;  WrighUon  v.  Hudson,  2  Eq.  rides  any  custom  negativing  the  right 

Ca.  Abr.  609,  pi.  7  ;  and  see  Vint  v.  to  devise,  and  the  want  of  any  custom 

Padgett,   2   Do  G.   &  Jo.  611 ;  and  to  devise  ;  1  Vict.  o.  26,  s.  3. 

infra,  Oh.  XV.  s.  6.  (6)  Robinson  v.  Maedonnell,  5  Mau. 

(»)'  Simmons  v.  Pcttit,   8  Jur.  209  ;  &  S.  228,  234  ;   Duch  v.  BraMytt,  13 

and  see  Whitworth  v.  Gaugain,  Or.  &  Tri.  455,  469  ;  Tilsleyon  Stamps,  1st 

pj,  325  edit.   308 ;  see  Browne  v.  Savage,  4 

(v)  Matthew  V.  Oshm-ne,  13  C.  B.  Drew.  635 ;  5  Jur.  N.  S.  1020. 

ggg";  (c)  17  &  18  Vict.  c.  83,  ».  18. 


(z)  Wainewright  v.  ElweU,  1  Madd.  (d)  Holmes   v.  Sexsmith,  21  L.  J 


632. 


N.  S.  Exch.  312 ;  7  Exch.  302. 


(a)  Matthew  v.   Oshome,   nbi  sup.  («)  B^  parie  Sqmre,   L.  K.  4  Oh. 

nder  the  late  Wills  Act,  copyholds  Ap.  47  ;  Ex  parte  Wensley,  1  De  G. 
and  customary  freeholds  are  de-  Jo.  &  S.  273;  Ponsfonl  v.  WaUon, 
vjsable,  notwithstanding  that  Bf^ftecfbfl^l&rWM® 
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Chap.  XIII. 
Sect.  9. 

Deed  may  be 
stamped  after 
execution — 
penalty. 


A  deed  not  stamped,   or  insufficiently  stamped,   at  the 
time  of  execution,  might,  formerly,  be  stamped  at  any  subse- 
quent period  upon  payment  of  the  duty  and  a  penalty  (/) ; 
and,  if  brought  to  be  stamped  within  twelve  months  after 
execution,  the  commissioners  were  empowered  to  remit  all  or 
any  part  of  the  penalty  {g) :  but  after  the  expiration  of  that 
time  they  had  no  such  discretion  (Ji).    Under  the  13  &  14 
Vict.  c.  97  (i),  a  deed,  or  other  unstamped  instrument,   may 
still  be  stamped  after  execution  on  payment  of  a  penalty  of 
lOZ.  and  the  unpaid  duty  ;  and  if  such  duty  exceed  10^.,  then, 
by  way  of  further  penalty,  interest  at  5Z.  per  cent,  on  its 
amount,  calciilated  from  the  first  execution  of  the  instrument; 
but  the  sum  payable  for  interest  is  not  to  exceed  the  amount 
of  such  unpaid  duty.     Payment  of  the  penalty,  duty,  and 
interest  is  to  be  denoted  by  an  appropriate  stamp :  and  the 
Commissioners  retain  the  power  of  remitting  the  penalty 
within  twelve  calendar  months  after  the  execution  of  the 
deed.     The  known  want  of  proper  stamps  upon  a  lost  deed 
cannot  be  supj)lied  (Ic). 


Payment  of 
duties  in 
Court,  under 
17  &  18  Vict. 
c.  125. 


The  17  &  18  Vict.  c.  125  {I),  contains  provisions  under 
which,  upon  the  trial  of  any  cause,  a  document  not  stamped, 
or  insufficiently  stamped,  and  of  such  a  nature  as  to  admit  of 
its  being  stamped  on  payment  of  the  duty  and  a  penalty,  may 
be  rendered  admissible  in  evidence,  piv  kdc  vice,  on  payment 
of  the  duty,  the  penalty  required  by  the  Stamp  Acts,  and  an 
additional  penalty  of  11.;  and  the  docuinent  is  to  be  subse- 
quently stamped  by  the  Commissioners,  on  request,  and  on 
production  of  the  receipt  given  by  the  officer  of  the  Court  for 
the  duty  and  the  penalties. 


Ad  valorem  ^g  -^e  have  already  seen  (m),  the  amount  of  ad  valorem 


(/)  37  Geo.  III.  c.  136,  s.  2  ;  Rex      cuted  before  the  passing  of  the  Act. 


V.  Prestm,,  Inliab.  of,  5  B.  &  Ad. 
1028. 

(ff)  44  Geo.  III.  c.  98,  s.  24. 

(A)  Tilsiey,  304. 

(i)  Sec.  12.  These  provisions  do 
not  seem  to  apply  to  instruments  exe- 


(i)  Rippiner  v.  WrigJU,  2  E.  &  Aid. 
478  ;  but  see,  as  to  agreements,  mpr&, 
p.  220,  and  as  to  presuming  stamps, 
suprd,  p.  303. 

(I)  Sects.  28  and  29. 

(m)  Suprd,  p.  481. 
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duty  is  determined  solely  by  the  consideration  appearing  on    C!l>ap.  xiii. 

the  face  of  the  conveyance  ;  and  a  mis-statement  of  the  con- " 

sideration  neither  avoids  the  deed,  nor  affects  its  admissibility  o^dep^ends"" 
in  evidence  (n);   although  it  may  be  made  the  subject  of  solely  on  eon- 
severe  penalties :  and,  where  the  full  purchase  or  considera-  stated, 
tion  money  is  not  truly  stated,  the  purchaser,  or  his  represen- 
tatives, may  recover  from  the  vendor  or  his  representatives  so 
much  of  it  as  is  not  so  stated  (o).     The  Commissioners  may, 
upon  an  application  being  made  to  them  respecting  stamps, 
recj_uire  an  affidavit  as  to  the  consideration  being  truly  stated, 
and  as  to  the  (quantity  of  words  in  the  deed  (p). 

The  ad  valorem  duty  is  payable  in  respect  of  any  money  is  payable,  on 
consideration  {q),  directly  or  indirectly  paid  or  secured  or  J^tion!"""'  *" 
agreed  to  be  paid,  or  of  a  debt  due  to  the  purchaser  and 
charged  on  the  property,  (which  would  include  a  registered 
judgment  debt,)  or  of  "any  gross  or  entire  sum  of  money  to 
be  afterwards  paid  by  the  purchaser  "  {)■).  It  had  been  long 
considered  that,  on  a  sale  of  an  equity  of  redemption,  cul 
valorem  duty  must,  under  this  provision,  be  paid  upon  the 
amount  of  the  mortgage  debt :  and  this  was  actually  requisite 
where  there  was  a  stipulation  that  the  pvu-chaser  should  pay 
the  debt  (s) :  but  where  there  was  no  such  stipulation,  and  he 
was  to  be  at  liberty  to  pay  it  or  not,  as  he  pleased,  it  was  held(/) 
that  the  duty  did  not  attach.  This,  however,  has  been  altered 
by  the  16  &  17  Vict.  c.  59  (n),  which,  as  from  the  lltli  Octo- 
ber, 18513,  imposes  the  duty  upon  the  amount  of  any  mort- 
gage, bond,  or  other  debt,  or  any  gi'oss  or  entire  simi  of  money, 

(h)  Tilsley,  250  ;  supra,  n.  ((-).  the  vendor,    would  not,  it  is  con- 

(o)    Vide  saprd,  p.  481  ;  48  Geo.  III.  eeived,  amount  to  such  a  stipulation : 

c.  149,  s.  24;  GingeU  v.  Purlins,  i  see  and  consider  .ffttiUfey  r.  Sander- 

Exoh.  720.  eon,  1  Cro.  &  M.  467  ;  and  CoUinge 

(jj)  17  &  18  Vict.  u.  83,  9.  17.  v.  Beywood,  9  Ad.  &  E.  633  :  hut  a 

(?)  And   as    to    stock,  securities,  recital  of  an  agreement  to  pay,  fol- 
ate, under  the  new  Act,  vide  suprA,  lowed  hy  a  covenant  to  indemniiy, 

^gg  would  let  in  the  duty  ;  see  Carr  y. 

M  See  48  Geo.  III.  u.  149,  e.  22,  Jloherts,  5  B.  &  Ad.  78. 
and  55   Geo.  III.  c.  184,  Schedule,  (t)  Mm-qiiis  of  Chandos  v.  Com.  of 

tit.  "  Conveyance."  ^-  ^■>  6  Exch.  464. 

(«)  A  mere  covenant  to  indwmify  («)  Sect.  10. 
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Chap.  XIII.    subject  to  which  the  property  may  lie  sold  and  conveyed ;  and 

'— —  this,  irrespectively  of  the  question  of  liability  on  the  part  of 

the  purchaser  to  pay  such  amount,  or  to  indemnify  the  vendor, 
or  any  other  person,  against  the  same.     A  conveyance  in  dis- 
charge of  a  bond  fide  existing  debt  not  charged  upon  the 
property  hardly  seems  to  come  within  the  provisions  of  the 
Acts,  although  in  practice  it  has  been  usual  in  such  a  case  to 
On  valuation     affix  the  ad  valorem  stamp  (x).    Where  timber,  fixtures,  or 
fixtiires^  &c.     ^^7  otlier  parts  of  the  inheritance,  or  the  goodwill  of  a  busi- 
ness, if  made  the  subject  of  assignment  (y),  are  valued  sepa- 
rately, the  amount  of  valuation  must  be  stated  as  part  of  the 
On  all  moneys  consideration :   and  the  duty  is  payable  upon  all  moneys 
agreed  to^be     "which  are  agreed  to  be  paid  in  all  events  and  whose  amoimt 
^r\l"^°"^'^  can  be  ascertained,  although  the  payments  may  be  deferred, 
future,  or  de-    and  may  in  part  take  the  name  of  interest.     For  instance, 
interest.  Where  the  consideration  is  the  payment  of  an  annuity  for  an 

absolute  term  of  years,  the  duty  is  (it  is  conceived)  payable 
on  the  gross  amount  of  the  several  payments  (z) ;  so,  where 
the  consideration  is  the  grant  of  an  annuity  commencing  from 
a  day  prior  to  the  date  of  the  conveyance,  ad  valorem  duty 
must,  it  is  conceived,  be  paid  upon  a  proportionate  part  of  the 
annuity  up  to  the  date  of  the  conveyance;  so,  where  the 
purchase-money  is  made  payable  by  instalments,  with  interest 
uj)on  the  balance  from  time  to  time  up  to  the  dates  of  the 
several  instalments,  the  duty  is  payable  as  well  upon  such 
interest  as  upon  the  principal  (a). 

On  life  an-  Where  the  amount  was  incapable  of  being  ascertained,  (as 

several  con-      where  the  consideration  was  a  life  annuity  (5),)  no  ad  valorem 

siderations.       ^^^^.y  ^^^  formerly  payable :  but  this,  as  respects  an  annuity, 

seems  to  have  been  altered  by  the  16  &  17  Vict.  c.  63  (c),  and 

17  &  18  Vict.  c.  83  (c),  which  impose  ad  valorem  duties  upon 

a  conveyance  in  consideration  of  an  annual  sum  payable  "  in 

{x)  And  see  Gmgell  v.  PurUns,  4  (o)  See  and  consider  £eeU  v.  Bid- 

Exoh.  720.  good,  7  B.  &  0.  453  ;  Im-d  HatUrUm 

(y)  Potter  y.Oom.of  I. R.,  lOExch.  \.Brad,bume,  13Sim.599i  andSched. 

1^7.  to  13  &  14  Vict.  c.  97,  tit.  "  Conv." 

(s)  See  and  conisider  Chilllngworth  (h)  Blandy  v.  Herbert,  9  B.  &  C.  396. 

V.  ChiUingworth,  8  Sim,  404.  (c)  See  Sched.,  tit.  "  Conveyance." 
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pei-petuity,  or  for  any  indefinite  period;"  if,  lioM-ever,  this    Clmp. xill. 

annual  sum  be  redeemable,  the  amount  of  the  redemption-  — '-- — 

money  or  stock,  &c.,  is  to  be  considered  the  purchase-money, 
and  to  be  charged  with  duty  as  such ;  and  tbis,  whether  such 
redemption  be  optional  or  otherwise  ((Z).  So,  formerly,  no  ad 
valorevi  duty  attached  when  the  consideration  consisted  of 
stock ;  but  this,  as  we  have  seen  (c),  has  been  altered.  So,  oji  ii 
sale  of  premises  to  which  goodwill  is  attached,  it  was  formerly 
considered,  on  the  authority  of  a  reported  dictum  of  Lord 
EUenborough,  that  no  ad  valorem  duty  was  payable  in  respect 
of  the  value  of  the  goodwill ;  but,  on  a  case  being  stated  by 
the  Commissioners,  the  Court  of  Exchequer  held  that  good- 
will is  property  within  the  Stamp  Acts  (/) ;  and,  by  tlie  17 
&  18  Vict.  c.  83,  s.  19,  past  transactions  were  relieved  against 
the  penalties  incurred  in  conseqiience  of  the  mistake.  A  deed 
expressed  to  be  made  for  several  valuable  considerations  is 
chargeable  with  the  appropriate  duty  in  respect  of  each. 

The  vendor  might  and  may,  if  he  please,  bond  fide  accept  a  Purcliase- 
less   sum  than  the   amount   originally  agreed  to   be  paid,  "ducedto^ 
although  the  reduction  be  little  more  than  nominal,  and  the  ^^^^^^  '^"'J- 
sole  object  be  to  a\-oid  a  higher  duty  {y). 

And  no  duty  is  payable  in  respect  of  a  sum  not  paid  to,  or  Duty  not 

for  the  benefit  of,  the  person  a\1io  conveys,  or  directs  the  con-  ^^neyVaW  as 

veyance  of,  the  estate  (A) ;  but  paid  to,  or  settled  upon,  other  P^^^^^^^^^^^Jf 
parties,  as  part  of  a  family  an-angemeut  (t). 

By  the  Bankruptcy  Acts  of  1849  and  1861,  e^'ery  deed,  &c.,  Bankrupt's 
relating  to  a  bankrupt's  estate  remaining  vested  in  him  or  in 

((/)  See  16  &  17  Vict,  c.  59,s.  11;  rest,  see  Christie  v.  Oommissiotien  of 

and  see  13  &  14  Vict.  c.  97,  and  as  to  /.  R,  L.  K.  2  Exch.  46.. 
the  latter  Act,  Se  Gell,  8  Exch.  376,  (</)  Shepherd  v.  IlaU,  3  Camp.  180; 

which  gave  rise  to  it.  Sug.  570 ;  Tilsley,  253. 

(e)Sup-&,v.m.  (A)  4B.&C.246. 

(/)  Potter  v.  Commisaioners  of  I.  (0  Derm  d.  Manifold  v.  Diamond, 

R.,   10   Exch.  147.    And  as  to  the  4  B.  &  C.  243 ;  Mamj  v.  Nanny,  3 

stamp  payable  on  a  deed  of  dissolu-  Bing.  N .  C.  478  ;  and  In  re  Kerrey 

tion,   where  the  continuing  partner  (?/«:(><•,  cited  in  Tilsley,  246;  Wignwrc 

purchases  the  retiring  partner's  inte-  v.  Joyn,  13  Ir.  L.  K.  161. 
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Chap.  XIII. 
Sect.  9. 


his  assignee  was  exempted  from  stamp  duty,  except  in  respect 
of  fees  under  the  Acts  (k) ;  and  the  Act  of  1869  contains  a 
similar  provision  (^). 


Assurances 
to  friendly 
societies. 


By  the  10  Geo.  IV.  c.  56,  s.  37,  no  bond  or  other  security 
given  to  or  on  account  of  any  friendly  society  established  under 
the  Act,  nor  any  form  of  assurance  authorized  by  the  Act  was 
to  be  liable  to  stamp  duty  {m).  The  10  Geo.  IV.  c.  56,  was 
repealed  by  the  18  &  19  Vict.  c.  63,  the  37th  section  of  which 
enacted  that  no  bond  to  be  given  to  or  on  accovmt  of  any 
friendly  society,  nor  any  "document  whatever  required  or 
authorized  by  or  in  pursuance  of  the  Act  or  the  rules  of  the 
society,"  shall  be  liable  to  stamp  duty.  It  has  been  recently 
held  that  these  general  words  must  be  restricted  to  acts  done 
immediately  by  the  society  as  such,  or  by  their  trustees  in 
that  capacity,  and  that  a  transfer  of  a  mortgage  to  the  tms- 
tees,  the  money  being  advanced  out  of  the  funds  of  the  society 
in  pursuance  of  their  rules,  is  not  exempt  from  duty  (ii). 


Duty  payable 
on  money  paid 
by  lessee  to 
party  holding 
agreement  for 


It  has  been  decided,  that  where  a  person  having  an  agi-ee- 
nient  for  a  lease  sells  his  interest,  and  procures  the  lessor  to 
grant  the  lease  direct  to  the  purchaser,  and  himself  joins  in 
the  lease  as  a  directing  party,  the  purchase-money  is  liable  to 
duty,  and  must  be  set  forth  as  the  consideration  on  the  face 
of  the  lease  (o) :  and  the  result,  it  is  conceived,  must  be  the 
same  although  the  holder  of  the  original  agreement  be  not 
made  a  party  to  the  lease. 


On  building 
leases. 


It  has  been  generally  considered  that  a  building  lease  is 
chargeable  only  with  ad  valorem  duty  on  the  rent ;  but,  in  a 
very  recent  case,  the  Court  of  Exchequer  has  held  that  a  lease 


(t)  12  &  13  Vict.  c.  106,  s.  138, 
and  Schedule  B.  to  2i  &  25  Vict, 
c.  134. 

(J)  32  &  33  Vict.  0.  71,  s.  113. 

(m)  See  sect,  i,  and  also  sect.  8. 

(n)  lie  Royai  Liver  Friendly  Society, 
h:  R.  5  Exch.  78,  And  see  generally 
as  to  exemptions  from  stamp  duty, 


Tilsley,  759,  et  seg. 

(o)  Att-Oen.  v.  Brown,  8  Exch  662; 
see  indemnity  clause,  13  &  14  Vict, 
u.  97,  s.  10,  in  respect  of  penalties 
incurred  under  this  doctrine,  prior  to 
the  20th  March,  1850;  see  Gingell  t. 
Parkins,  4  Exch.  720. 


Digitized  by  Microsoft® 


iiATTEliS   EELATINC;   TO   COMPLETION    OE   PUitCllAhlE.  641 

coutainiug  a  c(n'enaut  for  tlie  erection  of  houses  by  the  le.ssee  C'hai),  xiii. 

i«  a  lease  made  upon  a  further,  or  other  valuable,  consideratiou  — '■ '— 

within  the  17  &  18  Vict.  c.  83,  s.  16,  and  requires  to  be  also 
impressed  -with  a  ;55s.  stamp  (j)). 

The  following  scale  of  duties  is  payable  under  the  13  &  1-4  Duties  imy- 
Vict.  c.  97  (?) ;  vin.,  where  the  purchase-money  does  not  is&uvict. 
exceed  25/.,  a  duty  of  2s.  6d.  ■  where  it  exceeds  251.  and  does  *•■•  ''^■ 
not  exceed  300/.,  a  duty  of  2s.  6d.  for  every  entire  sum  of  25/. 
and  for  any  fractional  part  of  such  sum;  wliere  it  exceeds 
300/.  and  does  not  exceed  COO/.,  a  duty  of  5s.  for  every  entire 
sum  of  50/.  and  for  any  fractional  part  of  such  sum ;  and 
Avhere  it  exceeds  600/.,  a  duty  of  10s.  for  eveiy  entire  sum  of 
100/.  and  for  any  fractional  part  of  such  sum;  and  by  the 
same  Act  the  lease  for  a  year  stamp,  and  the  corresponding 
additional  duty  payable  on  a  feoffment  or  bargain  and  sale 
are  abolished  (r) ;  and,  instead  of  the  old  progressive  duty, 
every  entire  number  of  1080  words  after  tlie  first  1080  words 
is  charged  with  the  amount  of  the  ad  valorem  duty  (if  not 
exceeding  lO.s.),  or,  if  such  ad  valorem  duty  exceed  lO.s.,  or  if 
the  deed  be  not  liable  to  ad  valorem  duty,  then  with  a  pro- 
gressive duty  of  10s. 

And  tlie  13  &  14  Vict.  c.  97,  empower.s  the  Commissioners,  Commission- 
on  payment  of  a  fee  of  10s.,  to  state  what  in  their  opinion  is  termino 
the  proper  amount  of  duty ;  and  if  the  same  has  abeady  been  ^f"  „ty'"°''"" 
or  is  then  paid,  to  stamp  the  deed  with  a  stamp  denoting,  and 
which  is  to  be  evidence,  that  the  full  amount  of  duty  has 
been  paid;   and  an  appeal  from  their  decision  lies  to  the 
Court  of  Exchequer  (s).     And  these  provisions  are  extended 
by  the  16  &  17  Vict.  c.  59  (/),  so  as  to  meet  the  case  of  an  in- 
strument which  is  alleged  to  be  altogether  exempt  from  duty('')- 

(p)  In  re  Bolton's  Lease,  L.  E.  5  (Tilsley's  NewStamp  Act,  3),  s«i  gi;.: 

Excli.   82.    An  indemnity  in  respect  see  14  Jur.  part  2,  382. 
of  past  omissions  is  in  progress.  (»•)  Sects.  6  and  7. 

((?)  According  to  Mr.  Tilsley,  the  (a)  Sects.  14  and  15. 

old  scale  of  duties  is  payable  on  deeds  («)  Sect.  13. 

executed  before,  althougli  not  stamped  («)  See  Jlfoiv/aii  v.  Pikc,\i  C.  B. 

until  on  or  after,  the  lllli  Oct.  1850  734. 
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Chap.  XIII. 
Sect.  9. 

Certain  con- 
veyances ex- 
empted from 
increase  of 
duty. 


JliTTEES  KULATING   TO   COMPLETION  OF  PlTKClIASE. 

And  (v)  where  any  lands  or  other  property  shall  have  been 
actuaUy  and  hond  Jlde  contracted  to  be  sold  prior  to  the 
20th  March,  1850,  by  any  contract  or  agreement  in  writing 
dvdy  stamped,  or  shall  have  been  actually  and  bond  fide  sold 
under  the  decree  of  any  Court  made  prior  to  the  said  20th 
March,  and  shall  be  conveyed  to  the  purchaser,  or  any  other 
person,  by  his  direction  after  the  10th  October  (x)  and  before 
or  on  the  31st  March,  1851,  the  conveyance  is  to  be  exempt 
from  any  ad  valorem  duty  of  a  greater  amount  than  would 
have  been  payable  under  the  old  law ;  but  the  grounds  of 
exemption  are  to  be  proved  to  the  satisfaction  of  the  Com- 
missioners, and  a  certificate  of  the  matter  so  proved  is  to  be 
written  on  the  deed,  and  signed  by  them  or  some  or  one  of 
them. 


Vesting  By  the  15  &  16  Vict.  c.  55  (y),  vesting  and  releasing  orders 

todu^ty.'*  "  of  the  Court  of  Chancery,  operating  as  conveyances,  are  sub- 
jected to  the  duties  to  which  they  would  have  been  liable  if 
they  had  been  deeds. 

Duty  on  single  Where  the  conveyances  to  several  joint-purchasers  are  corn- 
to  joinrpur-  prised  in  the  same  deed,  duty  is  payable  upon  the  aggregate 
chasers.  ^^  ^j^g  several  purchase-moneys  (a). 

In  case  of  Upon  a  sub-sale  by  a  purchaser  who  has  not  obtained  a 

Bub'-pur-  conveyance,  such  purchaser  and  his  sub-purchaser  are  con- 

orasidered^  sidered  to  be  the  vendor  and  purchaser  within  the  meaning 
the  purchaser,  of  the  Stamp  Acts ;  and  the  duty  payable  upon  the  con- 
veyances to  the  sub-purchaser  (although  the  original  vendor 
join  therein)  is  determined  solely  by  the  amount  paid  by 
such  sub-purchaser  ;  and  if  the  original  vendor  do  not 
join  in  the  conveyance  to  the  sub-purchaser,  and  the  same 
is  duly  stamped,  no  ad  valorem  duty  is  payable  upon  any 
subsequent  conveyance  of  the  legal  estate  by  the  original 
vendor  (z). 


(v)  Sect.  16. 

(x)  1850  seems  to  be  accidentally 
omitted. 


(y)  Sect.  13. 

(s)  See  1st  Schedule  to  55  Geo.  III. 
.  ISl,  tit.  "Conveyance." 
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And  -where  a  purchaser  takes,  by  the  same   deed,   coii-    C"*?-  xm. 


A'eyances,    from    several    vendors,   of  properties    separately  — 
contracted  for,  duty  is  payable  upon  the  aggi-egate  of  the  conveyance  of 
purchase-moneys  (a).  ^[^^'^t^  ^„,^ 

purchaser. 

A  deed  executed  by  way  of  confirmation  of  a  previous  ^'o^e  on  deed 

•'  ■'  ^  of  confirma- 

deed  purporting  to  be  a  conveyance  and  which  has  paid  the  tion. 

cul  valwein  duty,  is  not  itself  liable  to  such  duty,  although 

the  former  deed  was  inoperative  (6). 

Where  there  are  several  assurances,  the  ad  valoiem  duty  is  I*  payable  on 

principal 
payable  on  the  principal  assurance :  and  what  is  to  be  deemed  aBsurance. 

such  in  certain  specified  cases  is  defined  by  the  Acts :  and 

where  in  any  other  case  it  is  doubtful  which  assurance  shall 

be  considered  the  principal,  the  parties  may  deteimine  for 

themselves   which  is  to  be  so  considered ;    and  the   other  Denoting 

atamx). 
instraments   may   (if  required)   be  impressed  with  stamps 

denoting  payment  of  the  duty  {<■). 

And,  under  tlie  13  &  14  Vict.  c.  97,  any  separate  deed  of  Stamps  on 

collateral 
covenant  made  on  the  sale  of  any  freehold,  leasehold,  copy-  deeds  of  cove- 
hold,  or  customary  estate,  or  of  any  right  or  interest  therein, 
(the  same  not  being  chargeable  with  ad  valorem  duty,  as  a 
conveyance,)  for  the  conveyance,  Sec,  of  sucli  estate,  right,  or 
interest,  or  for  the  title  to  or  quiet  enjoyment,  freedom  from 
incumbrances,  or  further  assurance  of  the  saane,  or  otherwise 
by  way  of  indemnity  in  respect  of  the  same,  or  for  the  pro- 
duction of  the  muniments  of  title,  or  for  all  or  any  of  those 
purposes,  is  charged  with  the  ad  valorem  duty  payable  on  the 
conveyance,  if  not  exceeding  10s.,  or  if  such  ad  valorem  duty 
exceed  10s.,  then  with  10s.,  and  with  progressive  duty  equal 
to  the  amount,  not  exceeding  10s.,  so  charged  for  ad  valorem 
duty.     And  any  duplicate  or  counterpart  of  any  instrament  And  on  dupli- 
is  charged  with  the  duty  (exclusive   of  progressive   duty)  "" 
charged  on  the  original,  if  not  exceeding  5s.,  or  with  the 

(a)  See  1st  Schedule  to  55  Geo.  III.      U9, 
u.  ISi,  tit.  "  Conveyance."  (c)  See  note  (a),  supra, 

(6)  Doe  cl.  Priest  v.  Weston,  2  Q,  15- 
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Clia]i.  XIII.    amount  of  such  duty,  if  under  5s.,  and  with  a  2s.  6d.  pro- 
Sect.  9.  .  J>  1 
gressive  duty. 


Copies  of 
court  roll  pro- 
cured to  be 
stamped  by 
steward  of 
manor. 


Upon  the  sale  of  copyholds,  the  steward  must,  within  four 
calendar  months  after  the  date  of  any  surrender  or  admit- 
tance, deliver  out  the  usual  copy  of  Court  EoU  duly  stamped ; 
but  he  may  insist  on  payment  of  his  fees  and  the  stamp  duty, 
before  accepting  the  surrender  or  granting  the  admittance  (d). 


Conveyance 
by  several 
owners,  ■what 
stamps  arc 
necessary. 


Where  persons  having  separate  estates  or  interests  in  the 
same  property  join  in  the  conveyance,  only  one  set  of  stamps 
is  necessary  (e) :  but  several  stamps  are  requisite  where  several 
parties  deal  by  one  assurance  with  their  separate  interests  in 
separate  properties.  Such  questions  can  seldom,  if  ever,  arise 
upon  a  conveyance  liable  to  ad  valorem  duty,  but  may  occa- 
sionally have  to  be  considered  with  reference  to  collateral 
deeds.  In  a  case  (/),  where  iive  tenants  in  common  of  copy- 
holds contracted  to  sell  at  an  entire  price,  the  Court  of  Queen's 
Bench  determined  that,  although  only  one  stamp  was  payable 
upon  the  surrender,  the  piirchaser  must  be  admitted  separately 
to  each  of  the  five  estates  in  common,  and  that  a  separate 
stamp  was  payable  for  each  admittance. 


Further  duty 
when  deed  has 
a  double 
operation ; 


And  it  is  provided,  by  the  55  Geo.  III.  c.  184  (g),  that 
"  where  any  deed  or  instrument  operating  as  a  conveyance 
shall  operate  also  as  a  conveyance  of  any  other  than  the 
property  sold  by  way  of  settlement  or  for  any  other  purpose, 
or  shall  also  contain  any  other  matter  or  thmg  besides  what 
«hall  be  incident  to  the  sale  and  conveyance  of  the  property, 
or  relate  to  the  title  thereto,  the  same  shall  be  charged  with 
such  further  duty  as  any  separate  deed  containing  the  other 
matter  would  have  been  chargeable  with,  exchisive  of  the 
progTessive  duty." 


(d)  48  Geo.  III.  c.  Ii9,  ss.  33  and  (/)  The  Queen  v.  Ston  College,  S 
Si.  Q.  B.  526. 

(e)  Sug.  567  ;  Wills  v.  Bridge,  i  (g)  See  Schedule,  tit.  "  Convey- 
Exch.  193  ;  Doe  v.  Tidburi/,  H  C.  B.  ancc  ;  "  sec,  too,  Schedule  to  13  &  14 
304.  Vict.  c.  97,  tit.  "  Settlement." 
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Thus,  where  the  conveyance  operates  also  as  a  mortgage,    CUaii.  xiii. 
the  double  duty  is  payable  :  however,  ia  a  case  (A),  where  a 


pixrchaser  of  a  copyhold  estate  from  parties  entitled  thereto  veyance  and" 
as  equitable  tenants  in  common,  agreed  with  a  third  party  mortgage, 
for  a  loan  upon  a  mortgage  of  the  estate  in  order  to  enable 
him  to  complete  the  purchase ;  and  the  conveyance  and  mort- 
gage were  effected  by  the  vendors  surrendering  the  estate 
to  the  use  of  the  mortgagee,  and,  subject  thereto,  to  the  use  of 
the  purchaser,  (which  sm-renders,  it  is  presumed,  bore  the 
proper  ad  valorem  stamps,)  a  cotemporary  deed,  by  which  the 
vendors  to  the  extent  of  their  respective  shares  entered  into 
covenants  for  title  with  the  purchaser,  and  also  separately 
with  the  mortgagee,  and  which  contained  the  usual  covenant 
by  the  purchaser  with  the  mortgagee  for  payment  of  principal 
and  interest,  and  to  insure  against  fire,  and  a  power  of  sale, 
was  held  to  be  sufficiently  stamped  with  a  single  deed  stamp 
and  followers.  The  case,  of  course,  was  not  within  the  above 
clause  of  the  55  Geo.  III.  ;  but  it  was  contended  that  it  was 
a  nmltifarious  deed,  and  fell  within  the  general  provisions  of 
the  12  Anne,  sess.  2,  c.  9,  s.  24  (i) ;  but  a  contrary  doctrine 
was  laid  down  very  broadly  by  the  Court  (Jc). 

Lord  St.  Leonards  (citing  Mr.  Coventry)  remarks  that  the  gut  not  ou  a 
clause  above  cited  from  the  55  Geo.  III.  c.  184,  "docs  not  conveyance  to 

uses  airectea 
seem  to  affect  a  conveyance  of  the  property  sold  to  such  uses  by  purchaser. 

as  the  purchaser  may  choose  to  direct "  (I). 

And  a  covenant  to  produce  title  deeds,  or  an  assignment  of  Matters  which 
a  term  in  trust  to  attend,  does  not  involve  the  payment  of  ''j^?-*'  naP'^  "^ 
additional  duty  (m)  ;  nor  is  it  payable  in  respect  of  an  agree-  <lut.v. 
ment  for  a  lease  of  the  property  to  the  vendor  beiiig  included 
in  the  conveyance,  such  agreement  being  considered  as  forming 
part  of  the  contract  (n). 

(A)  Rushbrook  v.  ffood,  5  C.  B.  131;  tions  of  Maule,  J.,  and  Wilde,  C.  J. 

11  Jur.  931;  and  see,  as  to  convey-  (l)  Sug.  570. 

ancea  not  on  sale,  Doe  v.  Fereday,  12  (m)  Sug.  570  ;    WolaUy  v.  Cox,  2 

Ad.  &  E.  23.  Q-  S-  321 ;  and  see  Riislibrooh  v.  Hood, 

(i)  See  Tilsley,  357.  5  C.  B.  131. 

ik)  11  Jur.  932  ;  see  the  obserya-  (re)  Dot  v.  PJiillips,  11  Ad.  &  El. 
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Chap.  XIII. 
Sect.  9. 

Deed  stamp 
unnecessary 
although  ad 
valorem  duty 
under  11. 15s. 

Indorsed  re- 
ceipts, &c., 
count  as  part 
of  deed. 


And  a  deed  stamp  is  not  necessary  by  reason  of  the  ad 
valorem  duty  being  less  than  the  amount  of  a  deed  stamp  (o). 

In  counting  a  deed  for  the  purpose  of  ascertaining  the 
amount  of  progressive  duty,  the  schedides  (if  any)  and  in- 
dorsed receipt  and  indorsed  attestation,  are  included  :  as  are 
also  the  words  and  figures  of  any  indorsed  or  annexed  map 
or  plan  referred  to  in  the  deed ;  but  not  of  a  plan  neither 
indorsed  nor  annexed  but  only  referred  to  (p) :  and  it  is  by 
the  13  &  14  Vict.  c.  97,  declared  (q),  retrospectively  and 
prospectively,  that  progressive  duty  does  not  attach  in  respect 
of  the  contents  of  any  deed  or  instrument  liable  to  stamp 
duty  and  duly  stamped,  and  which  may  be,  or  may  have  been, 
put  or  indorsed  upon  or  amiexed  to  the  principal  instrument, 
or  in  any  manner  incorporated  with  or  referred  to  in  or  by 
the  same.  And  the  17  &  18  Vict.  c.  83  (»•),  contains  similar 
provisions  in  respect  to  certain  public  maps  and  documents 
when  merely  referred  to,  and  not  indorsed  on  or  annexed  to  a 
deed  or  other  instrument  liable  to  duty. 


stamps  of 
adequate 
amount,  but 
improper  de- 
nomination, 
when  suffi- 
cient. 


An  instrument  bearing  stamps  of  sufficient  amount  but 
improper  denominations,  is  sufficiently  staniped  unless  they 
have  been  specially  appropriated  to  some  other  description  of 
instrument  (s) :  under  this  provision,  the  lease  for  a  year 
stamp  upon  a  conveyance  or  mortgage  may  often  be  applied 
to  make  good  a  deficiency  in  the  progressive  duty,  upon  the 
ground  of  the  freehold  having  been  in  reversion,  by  reason 
either  of  an  outstanding  term  for  years  or  of  a  subsisting 
tenancy. 


Presumption 
in  favour  of 
instruments 
having  been 
stamped. 


We  have  seen  (i)  that,  in  the  absence  of  evidence  to  the 
contrary,  the  Courts  will  presume  that  a  conveyance,  which 
was  duly  executed,  was  also  duly  stamped. 


796  ;  aliter  if  there  be  an  agreement 
for  the  sale  of  goods, '  C7a7/ion  v.  Bur- 
tenshaw,  5  B.  &  C.  41, 

(o)  Sug.Sn. 

(p)  1  Jarm.  Conv.  by  S.  726, 


(?)  Sect.  11. 

(»•)  Sect.  22. 

(s)  See  55  Geo.  III.  e.  184,  s.  10. 

(«)  SvprA,  p.  303, 
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As  to  •wliether  fresh  stamps  become  necessary  by  reason    Chap.  Xlll. 

of  alterations  in  the  instrument,  the  general  rule  appears  to  '— — 

be  («),  "  that  where,  by  reason  of  an  alteration  made  in  it,  an  not  neoemiy 
instrument  becomes  a  new  one,  a  fresh  stamp  is  requisite,"  'ayeredTwie 
but  not  in  any  other  case.     It  has  been  held  that  where  the  ^n  fieri- 
only  conveying  party  to  a  marriage  settlement  had  executed 
it,  and  then,  upon  the  objection  of  other  parties,  a  clause  was 
struck  out,  and  the  deed  was  re-executed  by  the  conveying 
party,  the  execution  was  only  in  fieri,  and  no  new  stamp  was 
necessary  (./?) :  and  it  appears  that,  where  only  some  of  the 
parties  to  a  deed  have  executed  it,  the  iilling  iip  of  blanks,  or 
even  making  alterations  which  solely  affect  the  interests  of 
the  parties  who  have  not  executed,  will  not  involve  the  pay- 
ment of  additional  duty  (y)  :  but  this  would  not  extend  to  a 
substitution  of  the  name  of  a  sub-purchaser,  in  place  of  that 
of  the   original  purchaser,  after  the  conveyance  had  been 
executed  by  the  vendor  (z). 


Lastly,  we  may  remark  that  duty  attaches  upon  assurances  Conreyanoes 
land  in 
cormtry  i^a). 


of  land  in  the  colonies,  or  elsewhere,  if  executed  in  tliis  colonics!'^ 


(10.)  As  to  the  costs.  Section  10. 


The  purchaser  (in  the  absence  of  any  express  agreement)  ^^^f^    " 
prepares,  and  pays  for  the  preparation  of,  his  conveyance  (h) :  Costs  of  con- 
but  the  costs  of  perusal  and  execution  by  all  necessary  con-  borne'by''pur- 
veying    parties    fall    on   the   vendor  (c)  ;    including,   it  is  '=l'*«er: 
conceived,  the  costs  of  all  matters  essential  to  the  validity  of  by^vendor. 
the  deed  as  a  perfect  conveyance ;  c.  g.,  the  acknowledgment 
by  niaiTied  women  and  the  filing  of  the  certificate  of  acknow- 
ledo'meut,  and  the  enrolment  of  a  disentailing  deed  and  deed 
of  consent  by  the  protector  upon  a  sale  by  a  tenant  in  tail : 

(«)  See  Tilsley,  366.  v.  Fairclough,  2  Man.  &  Gr.  674. 

(a;)  Jones   v.   Jones,   1  Cro.  &  M.  (a)   Wright  v.  Commissioners  of  In- 

721,  lanA  Jtevenue,  25  L.  J.  C.  P.  49. 

(2^)  See    Tilsley,    374,    and   eases  (b)  Sug.  261. 

cited.  («)  lii^- 

(z)  London  and   Brighton  S.  Co., 
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Chap.  XIII. 
Sect.  10. 


nor  will  a  condition  throwing  the  expense  of  the  conveyance, 
surrender,  &c.,  on  the  purchaser,  extend  to  the  expense  of 
procuring  the  concurrence  of  necessary  parties ;  or,  in  the 
case  of  copyholds,  of  procuring  their  necessary  previous 
admission  on  the  Court  EoUs,  although  rendered  necessary 
by  events  subsequent  to  the  contract  (d) ;  or  of  proceedings 
under  the  Trustee  Act  (e) :  but  a  purchaser  always  pays  for 
the  registration  of  liis  conveyance  (/) ;  as  an  unregistered 
deed  is  v-alid  except  as  against  adverse  claimants  under  a 
registered  instrument. 


Of  getting  in 
legal  estate 
from  infant 
devisee  of 
Tender. 


Where  will 
before  con- 
tract. 


Where  will 
after  con- 
tract. 


Where  a  testator,  having  devised  an  estate  in  strict  settle- 
ment, contracted  to  sell  part  and  died  before  conveyance,  the 
costs  of  the  necessary  suit  for  obtaining  a  conveyance  under 
the  1  Will.  IV.  c.  60,  s.  17,  were  directed  to  be  paid  out  of 
the  vendor's  estate  (g) :  but,  in  a  recent  case,  where,  on  a 
purchase  by  a  railway  company  under  its  compulsory  powers 
the  vendor  died  before  conveyance,  having  by  his-  will,  made 
before  the  contract,  devised  his  estate  to  his  children,  some  of 
whom  were  infants,  it  was  held  that  the  company  were  not 
liable  to  pay  the  vendor's  costs  of  a  suit  for  specific  perfonn- 
ance  (h)  ;  and  it  seems  to  be  now  well  settled  that  where  the 
suit  is  occasioned  by  a  wUl  made  previously  to  the  contract, 
no  costs  vnl\  be  given  on  either  side  (i).  Where,  however, 
the  vendor,  after  the  date  of  the  contract,  devises  the  estate 
in  strict  settlement  or  to  an  infant,  so  that  a  suit  is  necessary 
to  obtain  a  conveyance,  his  estate  must  bear  the  whole  of  the 
costs  thus  occasioned  (Jc). 


(d)  Paramore  v.  Greenslade,  1  Sm. 
&  G.  541. 

(e)  Bradley  v.  Munton,  16  Beav. 
294  ;  Re  South  Wales  li.  Co.,  14  Beav. 
41 8.  But  see  now  Re  Lirerpool  Im~ 
prorement  Act,  L.  B.  5  Eq.  282. 

(/)  See  Miitelhoker  v.  Fvllarton, 
6  Q.  B.  989,  1019. 

(jf)  Fwrrav  v.  Ewrl  of  Winterton, 
4  Y.  &  C.  472  ;  and  see  Meard  t. 
CutUert,  1  Jr.  Ch.  E.  369. 

(h)  London   and   S.   W.  li.  Co.  v. 


Bridger,  10  Jur.  N,  S.  650. 

(t)  Wortham  v.  Lord  Dacre,  2  K. 
&  J.  437 ;  Bannerinan  v.  Cltirke,  3 
Brew.  632 ;  where,  however,  it  does 
not  appear  whether  the  will  was  before 
or  after  the  contract. 

{h)  Wortliam  v.  Lord  Daere,  uH 
sup.;  Pwrser  v.  Ba/rhj,  4K.  &  Jo.  41; 
Sanderson  v.  Chadwich,  2  N.  E.  414 ; 
Williams  v.  Glenton,  L.  E.  1  Ch.  Ap. 
200. 
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Where  a  vendor  died  intestate  before  conveyance,  leaving    Chap.  xill. 

an  infant  heir,  the  costs  of  the  necessary  suit,  and  of  the  ^^ ' 

conveyance  being  settled  by  the  Master,  were  ordered  by  i^gff estate" 

Shadwell,  V.-C,  to  be  paid  out  of  the  purchase-money  (i) :  fromii^n' 
,,.  ,,  ,  ,,-,,  •'N/     heir  of  vendor, 

but  in  a  later  case,  where  the  death  occurred  within  two 

months  after  the  contract.  Knight  Bruce,  V.-C,  refused  to 

give  costs,  and  suggested  that  there  must  have  been  some 

default  on  the  part  of  the  vendor  in  the  case  last  referred 

to  (m) ;  and  it  is  now  well  settled  that,  where  the  difficulty 

arises  from  a  common  calamity,  no  costs  will  be  given  on 

either  side  as  between  vendor  and  purchaser  {n)  :  but  the 

infant  heir,  not  disputing  the  contract,  may  be  entitled  to  have 

his  costs  out  of  the  purchase-money,  on  the  ground  that  he 

is   a  mere   trustee  (o).     Where,  after  the   contract,  one   of 

several  vendors  became  of  unsound  mind,  no  costs  of  a  suit 

to  obtain  a  vesting  order  were  given  on  either  side  (p).     But 

where  at  the  date  of  the  contract  the  legal  estate  is  in  an 

infant  the  expenses  of  having  the  conveyance  settled  by  the 

Court  must  be  borne  by  the  vendor,  although  the  purchaser 

bought  with  notice  of  the  state  of  the  title  (j). 

A  purchaser  of  copyholds  pays  the  fine  on  admittance,  and  Purclmser  of 
the  steward's  fees,  both  on  the  surrender  and  admittance  (r) ;  fo^surrendOT* 
but,  of  course,  the  vendor  pays  the  private  expenses  of  both  f^^  a^mit- 
himself  and  the  other  necessary  parties  to  the  suiTcnder.    An 
asreement  to  surrender  and  assure  the  estate  at  his  own  costs 
and  charges  will  not  render  him  liable  to  the  fine  payable 
upon  admittance  (s).     It  seems  doubtful  whether  tlie  steward 
has  power  to  authorize  his  deputy  to  receive  the  fine  for  the 
lord  (0. 

(I)  Midlemd    Counties    H.    Co.    v.  (p)  CressweU  v.  Hainei,  8  Jur.  K 

Weatcomb,  11  Sim.  67.  S.  208. 

(m)  Hanson  v.  Lake,  2  Y.  &  C.  C.  (g)  Browne  v.  Lake,  15  L.  J.  N.  S. 

C.   328  ;  Hinder  v.  Streeten,  10  Ha.  Ch.  34. 

18;  Armitage  v.  Askham,  1  Jur.  N.  (r)  Drury  v.  Man,  1  Atk.  95,  n., 

S.  227  ;  ife  Manchester,  d;c.,  R.  Co.,  19  Saunders'  edit. ;  Scriv.  on  Copyholds, 

Beav.  365.  317-    As  to  the  charges  in  respect  to 

(n)  See  cases  cited  above,  and  Bwr-  several  tenements,  vide  supri,  p.  521 . 
ier  V.  Venables,  11  Jur.  N.  S.  480.  (a)  Graham  v.  Sime,  1  East,  632. 

(o)  See  Barker  v.  VenMes,  11  Jur.  (<)  Bridges  v.  Garrett,  L.  E.  4  C. 

N.  S.  480.  P-  580  ;  and  vide  suprdi,  p.  605. 
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Cliap.  XIII.       And  if  the  vendor  must  himself  be  admitted  and  pay  a  fine 
^^'^^'  •*•"•      hefore  surrendering,  he  of   course    bears   these  additional 

but  vendor         „„„„„„  /"^ A 

pays  for  his      expenses  (m). 

own  admit- 
tance if  neces-  ,  ,       „  i  ,      i      i     ., 
gary.                  The  lord's  right  to  the  fine  accrues  only  on  actual  admit- 

rine  not  tauce :  so  that  the  steward  cannot  refuse  to  admit  vmtil  the 

claimable  ' 

before  admit-    fine  is  paid  (as) :  and  an  agreement  to  pay  the  "  costs  and 

^^'^'  charges  of  admittance "  does  not  extend  to  the  fine  (y).    If 

copyholds  are  devised  to  uses  to  be  declared  by  executors  or 

trustees  for  sale,  and  the  heir  is  admitted  guousgue,  and  then 

buys  of  the  executors  or  trustees,  who  appoint  to  his  use,  he 

must  be  re-admitted,  and  pay  a  second  fine  (2). 

Steward's  fees       Where  an  allotment  under  an  Inclosure  Act  had  been  made 

to  an  allot-       generally  in  respect  of  the  landowner's  several  copyhold  tene- 

mTder^seTeral    i^ents,  and  the  custom  of  the  manor  was  to  pay  the  same  fee 

titles.  on  admission  to  part  as  on  admission  to  the  whole  of  a 

tenement,  the  steward,  upon  the  subsequent  admittance  of  a 

purchaser  to  part  of  the  allotment,  was  held  to  be  entitled 

to  as  many  fees  as  the  allottee  had  tenements  at  the  time  of 

the  inclosure  (a). 

The  lord  is  not  entitled  to  any  fine  or  compensation  upon  a 
conveyance  by  a  copyholder  under  the  95th  section  of  the 
Lands  Clauses  Consolidation  Act ;  or  upon  the  enrolment  of 
such  conveyance  (6). 

Costs  of  Ifise.  Upon  the  grant  of  a  lease  the  lessor's  solicitor  usually,  biit 
not  invariably,  prepares  the  lease ;  and  the  well-known  prac- 
tice is,  for  the  lessee  to  pay  both  his  own  and  the  lessor's 

Of  conyeyance  expenses.    Where  land  is  sold  in  consideration  of  a  rent- 

tioa  of  rent-      charge,  the  assurance  partakes  of  the  natures  of  a  conveyance 
charge. 

(u)  See  Drwry  v.  Mom,  ubi  aup.;  («)  Reg.    v.   Oorbett,   1   El.   &  B. 

and  see  Pa/rwiaore  v.   Oreenslade,  17  836. 
Jur.  1064;  1  Sma.  &  G.  641.  (o)  £vans  v.  Upsher,  16  M.  &  W. 

(at)  Reg.  v.  WelUsUy,   2  El.  &   B.  675  ;  sed  vide  suprd,  p.  460. 
924.  (6)  SccUsiaatical   Commissioners   t. 

(y)  Barrow   v.   Barrow,   3  W.  R.  London  and  S.  W.  R.  Co.,  14  C.  B. 

587.V.,-0.  W,  743. 
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and  a  lease  :  upon  this  ground  it  is  suggested  in  a  work  of    Chap.  xili. 

considerable  reputation  (c)  that  the  cost  should  be  equally  '■ — '-  - 

divided  between  the  parties.  If  the  vendor  require  a  counter- 
part of  the  deed,  he  may,  it  is  conceived,  be  fairly  asked  to 
pay  for  the  counterpart :  but  (with  this  exception)  it  seems 
difficult  to  understand  why  the  circumstance  of  his  sustaining 
a  mixed  character  of  vendor  and  lessor  should  be  a  reason  for 
his  paying  a  proportion  of  costs  which  neither  vendor  nor 
lessor  singly  is  ever  liable  to  pay. 

Upon  a  sale  under  the  Lands  Clauses  Consolidation  Act,  Purchasers 

"Dftv  vendor's 
1845,  the  company  must  pay  the  vendor's  costs,  either  under  Joste  on  sale 

sect.  80  or  sect.  82,  according  as  the  land  has  been  taken  in  c^^uJe^o'Jf. 
exercise  of  tlieir  compulsory  powers,  or  by  agreement  with  soUdation  Act. 
the  landowner.     By  the  latter  section,  which  is  applicable  to  As  to  costs  of 
purchases  by  agreement,  the  company  must  pay  the  vendors  ^c^mdei' 
all  their  costs  of  the  conveyance,  and  the  costs  of  making  out  ^^^tw  82. 
and  proving  their  title  (d) ;  such  costs  (if  the  parties  differ) 
to  be  taxed  by  the  Master  (e).     This  section  provides  simply 
for  the  legal  expenses  of  making  out  the  title  to,  and  of 
conveying,  the  property ;  taking  tliese  expenses  in  their  largest 
sense  :  but  not  for  any  costs  of  ascertaining  what  that  is  which 
is  to  be  put  into  the  document  (/)  :  thus,  the  costs  of  appor- 
tioning an  entire  ground-rent,  between  houses  taken  by  the 
company  and  others  retained  by  the  vendor,  have  been  held 
not  to  fall  upon  the  company  (g).    As  respects,  therefore,  such 
preliminary  and  other  expenses  of  sale  as  are  not  provided 
for  by  this  section,  the  vendor  should  either  expressly  stipu- 
late for  their  payment,  or  he  may  make  them  a  ground  for 
claiming  larger  compensation  if  he  goes  before  a  jury.   Unless 
the  company  have  agreed  to  pay  all  the  costs  of  and  inci- 
dental to  the  conveyance  (h),  it  has  been  held  that  they  are 
not  liable,  under  this  section,  to  pay  the  costs  of  getting  the 
lewal  estate  out  of  the  infant  heir  or  devisees  of  the  vendor  (i) : 

(c)  9  Jarin.  Conv.  by  S.  618.  1  H.  &  M.  519. 

{d)  Re  Spooner's  Estate,  1  K.  &  J.  {g)  lb. 

220  (A)  Lalce  v.  Eastern  Countiet  JR.  Co., 

{e)  Sect.  83.  19  ^-  T.  323. 

(f)  Fery.-C.yf.inEx  parte BucJ:,  (i)  Armliage   t.  Aslham,    1    Jiir. 
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Chap. XIII.    ^)tit,  in  a  late  case  Qc),  tliis  rule  was  questioned;  and  the 

^ point  can  scarcely  be  regarded  as  settled.     In  the  case  just 

referred  to,  the  costs  of  talcing  out  administration,  which  was 
necessary  in  order  to  obtain  a  legal  assignment  of  the  property, 
were  held  to  fall  within  this  section.  The  vendor  has  no  lien 
for  the  amount  of  his  costs  upon  the  moneys  deposited  under 
the  85th  section  {t). 


General  ex- 
pressions 
whether  suffi- 
cient to  throw 
costs  of  rein- 
vestment on 
purchasers. 


It  had  been  considered  that  general  expressions  referring  to 
costs  to  be  incurred  in  consequence  of  the  sale,  or  the  pro- 
posal for  the  sale,  or  the  taking  of  the  land,  whether  occurring 
in  an  Act  of  Parliament  or  a  private  agreement  (m),  would 
not  throw  upon  the  purchasers  the  costs  of  re-investment : 
but  it  has  been  decided  that  such  costs  are  included  in  a 
provision  for  payment  of  costs  "  attending  the  application  for 
re-investment "  of  money  paid  into  Court  (n). 


As  to  costs 
under  section 
80. 


Where  the  land  is  taken  by  the  company  in  the  exercise  of 
their  compulsory  powers,  and  the  purchase-money  has  been 
deposited  in  the  bank  under  the  provisions  of  the  Act,  the 
company  is  liable  to  pay  the  costs  of  the  purchase  or  taking 
of  the  land,  or  which  shall  have  been  incurred  in  consequence 
thereof  (other  than  such  costs  as  are  otherwise  provided  for  by 
the  Act) ;  and  the  costs  of  the  investments  of  such  moneys  in 
government  or  real  securities ;  and  of  the  re-investment  thereof 
in  the  purchase  of  other  lands ;  and  also  the  costs  of  obtaining 
the  proper  orders  for  any  of  the  above  purposes ;  and  of  the 
orders  for  payment  of  income,  and  for  payment  out  of  Court 
of  the  principal,  and  of  all  proceedings  relating  thereto,  except 
such  as  are  occasioned  by  adverse  claimants  :  but  those  cases 
are  excepted  where  the  moneys  are  so  deposited  by  reason  of 
the  wilful  refusal  of  the  party  entitled  thereto  to  receive  the 


N.  S.  277 ;  Ee  S.  WaUs  R.  Co.,  U 
Beav.  418  ;  Re  Manchester  S;  Southport 
R.  Co.,  19  Beav.  365. 

(i)  Se  Liverpool  Improvement  Act, 
L,  K.  5  Eq.  282. 

(I)  Re  London  &S.W.R.  C?o.,16  Sim. 
165  ;  2    Phil,   772  ;  £x  parte  Great 


NoHUm  B.  Co.,  16  Sim.  171. 

(m)  See  Re  London  Bridge  Acta,  13 
Sim.  180. 

(w)  Re  Byron,  4  De  G.  M.  &  G. 
694 ;  a  case  undera  kindred  Act;  and 
see  Lake  v.  Eaatem  Counties  R,  Co., 
19  L.  T.  823. 
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same,  or  to  convey  or  release  the  lands,  or  by  reason  of  the    d'ap-  Xlll. 
wilful  neglect  of  any  party  to  make  out  a  good  title  to  the  land  !!.1_^_ 


required. 

We  may  here  refer,  on  the  question  of  costs  under  this  As  to  costs 
section,  to  what  we  have  stated  above,  as  to  the  re-investments  section.  ^ 
which  will  be  sanctioned  under  the  69th  section  (o) ;  and,  in 
addition  to  the  cases  there  cited,  we  may  remark  that  the  costs 
payable  by  the  company  under  the  80th  section  include  costs 
of  brokerage  payable  to  the  Accountant-general  on  the  invest- 
ment of  the  purchase-money  in  stock  {p) ;  of  a  power  of 
attorney  to  get  the  money  out  of  Court  (c[);  of  a  disentailing 
assurance,  where  necessary  (r) ;  of  enrolling  a  purchase-deed 
on  re-investment  (s) ;  of  apportioning  the  ground-rent  on  the 
sale  of  part  of  a  leasehold  estate  {t) ;  of  a  reference  in 
lunacy  {u) ;  of  the  proceedings  in  a  pending  suit  relating  to 
the  land,  and  not  occasioned  by  adverse  litigation  (x),  as, 
e.  g.,  where  the  laud  is  the  subject  of  an  administration  suit, 
and  a  reference  as  to  the  propriety  of  the  proposed  purchase 
and  other  proceedings  is  necessary  (y) ;  or  of  an  enquiry  for 
the  purpose  of  ascertaining  the  parties  entitled  to  the  purchase- 
money  paid  into  Court  (z) ;  of  an  abortive  hondfde  attempt  to 
re-invest  (a),  except  where  it  fails  by  reason  of  Ihe  Court  dis- 
approving the  proposed  purchase ;  of  repeated  applications  for 

(o)   Vide  supr&,  ■^.  60%,  et  scq^.  {()  SeLondon,Snr/7don,<iS.C.li.Co., 

(p)  Ex  parte  BraithwaUe,  1  Sm.  &  Ex  parte  Flower,  L.  E.  1  Cli.  Ap.  599. 

G.  App,  XT.;  Ex  parte  Corporation  of  (u)  Re  Taylor,  1  Mac.  &  G.  210  ;  Re 

Trinity  House,  3  Ha.  95.  Walker,  20  L.  J.  474;  7  K.  Ca.  129; 

(q)   Re  Godley,   10    Ir.   Eq.    Eep.  Ee  Briscoe,  2  De  G.  J.  &  S.  249. 

222  ;  Ex  parte  Incumbent  of  Ouilden  (x)  Jfaynes  t.  Barton,  1  Drew.  &  Sm. 

Sutton,  8  De  G.  M.  &  G.  380.  483 ;  and  see  the  cases  cited  in  Morgan 

(r)  See  Re  Brool-ing's  Devisees,   2  &  Davey  on  Costs,  p.  196,  andlTojfncs 

Gif.  31 ;  Expa/rte  Slater's  Devisees,  5  E.  v.  BaHon,  L.  R.  1  Eq.  422. 

Ca.  200  ;  but  see  Exparte  Thoroton,  (y)  Pica/rd  v.  Mitchell,    12  Beav. 

17  L.J.  Ch.  167.     Later  cases  seem  486;    ffenniher  T.  Chafy,   28  Beav. 

to  show  that  a  disentailing  deed  is  not  621. 

necessary;  see  Re S.  E.  R.   Co.,  30  (s)  JBe-;Stnsrfeion,9  Jur.  N. S.  941. 

Beav.  215;  Re  London  <Sc  N.  W.  R.  Co.,  (a)  Ex  pa/rte  Rector  of  Holywell,  2 

1  H.  &  M.  445 ;  Sowry  v.  Soviry,  6  Dr.  &  Sm.   463  ;   Ex  parte   Copley, 

Jur.  N.  S.  337,  and  vide  suprd,  p.  613.  4  Jur.  N.  S.  297  ;  and  see  Ex  parte 

(s)  Re   Governors  of  Christ's  Hos-  IIardy,lS }\a.S70;  Exparte  WooUey, 

pital,  12  W.  K.  869.  17  Jur.  850, 
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Chap.  XIII. 
Sect.  10. 


payment  of  dividends  to  successive  incumbents  of  a  living  (b); 
of  the  transfer  of  the  purchase-money  from  the  account  of  the 
railway  to  that  of  a  pending  administration  suit  (c) ;  of  interim 
investments  in  stock  (d) ;  of  successive  re-investments  in 
land  (e) ;  and  the  petitioners  may  select  what  land  they 
please  j  and  if  hy  reason  of  litigation  which  is  not  occasioned 
by  adverse  claims,  or  by  a  suit  to  which  the  land  when 
taken  was  subject,  additional  costs  are  incurred,  the  company 
must  bear  them  (/). 


Where  there 
has  been  a 
re-settlement 
since  the 
purchase. 


So,  where,  after  the  purchase,  but  before  re-investment,  there 
was  a  re-settlement  of  the  property  in  pursuance  of  a  previously 
subsisting  trust  to  re-settle,  the  company  was  ordered  to  pay  all 
the  costs  of  re-investment  (ff) :  and  although  it  seems  clear  that  a 
person,  who  at  the  time  of  purchase  is  absolute  owner  of  the  land, 
has  no  right  to  insist  on  having  a  re-investment  at  the  expense 
of  the  company  (A),  it  is  doubtful  whether  the  fact  of  a  person 
becoming  absolute  owner  subsequently  to  tlie  purchase,  relieves 
the  company  from  the  liability  to  pay  the  costs  of  re-invest- 


(J)  He  Birlcenltead  R.  Co.,  2  Jur. 
N.  S.  793. 

(c)  Dinning  v.  Henderson,  2  De  G. 
&  S.  485;  and  see  Melling  y.  Bird, 
22  L.  J,  Ch.  699  ;  17  Jur.  156. 

(d)  Re  Liverpool  R.  Co.,  17  Beav. 
322;  Re  Gould,  24  BeaT.  442;  but  see 
Re  Lomax,  34  BeaT.  294  ;  where  a 
setiond  investment  on  mortgage  se- 
curity was  directed  to  be  treated  as  a 
permanent  investment  as  respects 
costs  payable  by  the  company. 

(e)  Re  St.  Katherine's  Dock  Co., 
3  K.  Ca.  514  ;  Ex  parte  Trustees  of  St. 
Rartholomew's  Hospital,  i  Drew.  425  ; 
Ex  parte  Bouverie,  4  K.  Ca.  229 ; 
Brandon  v.  Brandon,  11  W.  E.  63. 
In  re  Merchant  Tailors'  Co.  and  Lon- 
don Bridge  Act,  10  Beav.  485,  where 
the  costs  of  a  fourth  and  last  re- 
investment were  allowed,  the  balance 
sought  to  be  invested  being  only  63Z. : 
Ex  poA-te  the  Rector  of  Loughton,  14 
Jur,  "102,  where  the  amount  of  the 


second  investment  was  only  61.,  part 
of  a  balance  of  201.  9s.  5d.,  and  the 
Court  directed  the  balance  to  be 
paid  to  the  purchaser,  and  fixed  the 
company  with  the  costs  :  and/on^sv. 
Lewis,  2  Mac.  &  G.  163,  where  it  was 
held  (reversing  the  decision  of  V.-C. 
K.  B.)  that  the  vendors  were  entitled 
to  an  unlimited  number  of  re-invest- 
ments, unless  made  vexationsly,  or  in 
an  unreasonable  exercise  of  the  direc- 
tion to  invest:  and  the  reasoning  of 
the  Court  would  seem  to  apply  to 
cases  within  the  Lands  Clauses  Act ; 
and  see  Morgan's  Chancery  Acts, 
p.  62. 

(/)  Ca/ipmael  v.  Prqfitt,  17  Jur, 
875  ;  Eden  v.  Thompson,  2  H.  &  M.  6; 
Haynes  v.  Barton,  1  Drew.  &  Sma. 
483 ;  L.  K.  1  Eq.  422. 

(g)  Re  De  Beauvoir,  2  De  G.  F.  & 
Jo.  5. 

(h)  But  sec  Re  Pick,  10  W.  E. 
365. 
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ment  (i).    As  a  general  nile,  it  may  be  laid  down  that,  in    Cliap.  xiiL 
doubtful  cases,  the  Court  leans  towards  making  the  company  '■ — '- 


pay  the  costs  (h) ;  but,  at  the  same  time,  such  costs  ■wUl  not  be 
allowed  to  be  unnecessarily  increased,  as,  e.  g.,  by  the  intro- 
duction of  in'elevant  matter  into  the  petition  (Z) ;  or  by 
presenting  a  second  petition  by  reason  of  a  defect  in  the  first  («i) ; 
or  by  the  investment  of  other  moneys  besides  those  paid  by 
the  company  (?i). 

The  rule  that  the  company  are  not  to  bear  the  additional 
costs  thus  occasioned  seems  a  very  proper  one,  but  its  practical 
operation  must  vary  with  the  state  of  the  title  to  the  land 
purchased.  In  the  case  of  a  large  estate,  held  under  the  same 
title,  the  difference  of  stamp  duty  may  fully  represent  the 
difference  between  the  necessary  expenses  of  a  purchase  of 
ten  acres,  and  a  purchase  of  1000  acres  :  while  on  the  other 
hand,  where  land  is  held  under  different  titles,  a  small  addition 
to  the  purchase-money  may  involve  a  very  serious  additional 
amount  of  costs. 

The  existence  of  a  contract  for  a  purchase  by  way  of  per- 
manent re-investment,  is  no  ground  for  refusing  the  costs  of  a 
temporary  re-investment  made  pending  such  contract  (o). 

The  fines  payable  on  an  investment  in  copyholds  do  not  What  costs 
fall  on  the  company  {p) ;  and  it  has  been  held  that  the  costs  the  80th  Beet. 

(i)  See  ife  Le  Seauvoir,  ubi  suprd.  5  De  G.  &  S.  621.    See  as  to  costs, 

(J)  See  £x  parte  Marshall,  1  Ph.  Tvliich  are  not  payable  by  the  com- 

660  ;  Jlie  Jones'  Settled  Estates,  4  Jur.  pany,  being  paid  out  of  the  fund  in 

N.  S.  581.  Court,  Ex  parte  Newton,  4  Y.  &  C. 

(l)  Ex  parte  Oshaldiston,  8  Ha.  31.  518  ;  Ex  parte  Archbishop  of  Canter- 

(m)  Re  London,  Brighton,  andS.  C.  bury,  1  Coll.  154  ;  Ex  parte  Bishop  of 

R.  Co.,  18  Beay.  612  j    and  see  Re  Hereford,  5  De  G.  &  S.  265  (ca-ses 

Byron,  5  Jur.  N.  S.  261 ;  but  secus  under  the  Copyhold  Enfranchisement 

■where  the  defect  is  in  the  order  made  Act) ;   Re  WooUey,  17  Jur.   850 ;  Re 

on  the  first  petition,  Re  Goe's  Tnists,  Aubrey,  17  Jur.  874  ;  Re  Hardy,  18 

3  W.  R.  129.  Jur.  370. 

(m)  Re  Braumer,  14  Jur.  236  ;  Eie  (o)  See  Re  Liverpool  R.   Co.,    17 

pa/lie  Hodge,  16  Sim.  159 ;  Ex  pwrte  Beav.  392. 

Lord  Palmerston,  4  Bail.  Ca.  57,  n.;  (p)  Ex  parte  Vicar  of  ba'jieton,  i 

and  see  Tn  re  EUioit,  17  L.  T.  241,  Jur.  N.  S.  473. 
V.-C.   C.  ;    Ex  parte  King's  College, 
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Chap.  XIII.    of  re-investment  in  the  alteration  of  alms-houses,  or  in  the 

— — '—  erection  of  new  farm  bviildings,  are  not  within  the  section  (q) : 

but,  in  later  cases,  such  an  investment  has  been  sanctioned  (r). 
The  costs  of  applying  the  money  in  paying  off  incumbrances 
affecting  other  parts  of  the  settled  estates  are  not  expressly 
provided,  for  by  the  Act.  In  several  cases  it  has  been  held 
that  such  costs  are  not  payable  by  the  company  (s);  but  if  any 
portion  of  the  land  taken  is  subject  to  the  mortgage,  it  would 
seem  that  the  company  must  pay  the  costs  of  an  application 
for  the  discharge  of  the  incumbrance  (t). 

Whatia  The  wilful  refusal  and  neglect  mentioned  in  the   80th 

tt  wilful  re- 

fusal."  section,    which    exempts    the    company    from    liability    to 

payment  of  costs,  is  that  which  arises  from  mere  will  or 
caprice ;  and  not  from  an  exercise  of  reason  (m),  or  where 
there  is  a  dond  Jide  legal  doubt.  Thus,  where  a  landowner, 
being  advised  by  counsel  that  certain  commissioners  were  not 
entitled  to  take  his  land,  refused  to  convey,  and  the  purchase- 
money  was  paid  into  Court,  it  was  held  that  he  was  not 
disentitled  to  his  costs  (x) ;  so,  where  the  vendor  cannot 
convey,  by  reason  of  his  inability  to  clear  off  incumbrances 
of  greater  amount  than  the  value  of  the  land  taken,  he 
will  not  be  deprived  of  his  costs  (y).  But  where  a  vendor 
insisted  on  payment  of  his  costs,  as  well  as  of  his  purchase- 
money,  before  giving  up  possession,  and  the  purchase-money 
was  paid  into  the  bank  under  the  76th  section,  he  had 
to  pay  his  own  costs  of  the  petition  for  payment  out  (z) ; 

(g)  Ee  Oxford  W.  <fc  W.  R.  Co.,  27  (i)  See  London  and  S.  W.  R.  Co., 

Beav.  571 ;  Re  Bucks  R.  Co.,  14  Jur.  2  J.  &  H.  390. 

1065  :  but  see  iJe  iaS/wopys  CTifflriiy,  (u)  Ex   parte  Bradshaw,   16  Sim. 

L,  K.  1  Eq.  467.  174 ;  In  re  the  Windsor,  Ac.  R.  Act, 

(r)  Yidesup-ct,  p.  609.  12  Beav.  622;  Ex  parte  Railston,  15 

(s)  See   Ex    parte    Corporation  of  Jur.    1028,    V.-C.    K.  ;    overruling 

Sheffield,    21    Beav.    162;  Ex  pa/rte  UlUott  y.  Turner,  U  Sim.  HI,  i85; 

Toxim  Trustees  of  Sheffield,  8  W.  E.  Re  Divers,  1  Jur.  N.  S.  995. 

602.      See,  upon  similar  clauses  in  {x)  Ex  parte  Dashwood,  3  Jur.  N.  S. 

private    Acta,   Ex  parte  the  Earl  of  103. 

Hardisicke,  12  Jur.  508  ;  In  re  Yeates,  (y)  Ee  Divers,  1  Jur.  N.  S.  995. 

12  Jur.  279;   Ex  parte  Trafford,  2  Y .  (z)  Re  Turner's  Estate,  10   W.   E. 

&  C.  522  ;  Ex  parte  Northwick,  1  Y.  128. 

&  0.  166. 
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and  he  may,  under  special  circumstances,  even  be  ordered  to    Chap.  xiii. 
pay  the  costs  of  the  company  (a).  ^""^^  ^°' 


We  have  already  seen  that  the  existence  of  a  pending  What  is 
administration  suit,  or  other  suit  relating  to  the  land  taken,  nti^Ition.- 
which  necessitates  service  of  the  petition  on  other  parties,  or 
an  enquiry  as  to  the  propriety  of  the  proposed  sale,  or  as  to 
the  parties  entitled  to  the  purchase-money,  is  not  "  adverse 
litigation  "  within  the  meaning  of  the  80th  section  (&).  And 
in  fact,  in  order  to  bring  a  case  within  the  exception,  there 
must  be  an  actual  litis  contestatio  (c). 

In  one  case,  it  was  held  that  the  exception  did  not  apply  to 
a  question  of  construction  decided  by  the  Court  upon  petition; 
but  to  a  case  where  an  action  at  law  was  necessary  to  decide 
the  rights  of  the  parties  (d)  ;  and  where  the  question  of  con- 
struction was  argued  between  petitioners  and  respondents,  the 
company  had  to  pay  only  one  set  of  costs  (c) :  so,  where  one 
of  two  claimants  of  the  fund  abandoned  his  claim,  the  company 
was  held  not  to  he  liable  for  the  costs  occasioned  by  the 
adverse  claim  (/).  Wliere,  however,  the  company  took  a 
conveyance  from  each  of  two  adverse  claimants,  they  had  to 
pay  the  costs  of  both,  on  a  petition  for  re-investment  by  the 
one,  served  on  the  other  (g»). 

The  rule  which  throws  upon  the  Company  the  costs  of  the  As  to  costg  of 
service  of  the  petition  upon  all  necessary  parties,  and  of  their  appearance, 
appearance  thereon,  does  not  hold  where  the  costs  are  vex- 
atiously  increased ;  as,  c.  g.,  where  parties,  who  ought  to  have 
appeared  together,  appear  separately  (Ji) ;  or  where  parties 

(a)  See  Ex  parte  Hyde,  cited  Seton,  form  of  order  see  Ex  parte  Hooper, 

1087.  1  Drew.  269 ;  Seton,  1072. 

(6)  See  Haynes  v.  Barion,  1  Drew.  (cQ  Per  V.-C.  K.  in   Me  TooJcey's 

&,  Sma.  483 ;  L.  E.  1  Eq.  422  ;  Hen-  Trust,  16  Jur.  1708  ;  and  see  Ex  parte 

niher   v.   Chafy,  28  Beav.  621;  and  Poimcr,  13  Jur.  781. 
ride  swprd,,  p.  653.  (e)  Ex  parte  Styan,  Johns.  387. 

(c)  lie  LongwortVs  Estate,  1  K.  &  (/)  ^e  English,  13  W.  E.  932. 

J.   1 ;  ife  Spooner's  Estate,  ih.  220 ;  (?)  Re  ButterfieU,  9  W.  K.  806. 

Re  Hungerfwd's  Ti-usts,  ib.  413 ;  Se         (h)  Ex  paHe  Baroness  Braye,    11 

Singleton,  9  Jur.  N.  S.  941  ;  Re  Cant's  W.  E.  333 
Estate,  1  De  G.  F.  &  J.  153;  and  (or 
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Chap.  XIII.    unnecessarily  appear  (^) ;  and  where  the  application  is  merely 

that  the  fund  may  be  transferred  to  the  credit  of  the  cause,  it 

is  unnecessary  to  serve  all  the  parties  to  the  suit ;  and,  if  they 
appear,  they  wUl  not  be  allowed  their  costs  (k) ;  and,  in  a 
recent  case  (f),  the  company,  although  ordered  to  pay  the 
costs  of  serving  the  respondents,  had  not  to  pay  their  costs  of 
appearance.  Where  the  application  is  for  payment  out  or 
re-investment  of  the  fund,  aU  the  parties  to  the  suit  (in- 
cluding those  who  have  obtained  leave  to  attend  the  pro- 
ceedings) must  be  served,  and  they  will,  as  a  general  rule, 
be  allowed  their  costs  of  appearance  (m) ;  but,  in  one  case, 
where  the  land  taken  formed  part  of  an  estate  which  was 
being  administered  in  Court,  and  a  petition  for  re-investment 
was  ja-esented  by  the  tenant  for  life,  it  was  laid  down  that 
the  trustees  and  remaindermen,  if  they  approved  of  the  appli- 
cation, should  either  be  made  co-petitioners,  or  abstain  fi'om 
appearing  (n). 

Where  no  suit  Where  no  suit  is  pending,  the  petition  of  a  tenant  for  life 
ing.  j^^_  re-investment  need  not  be  served  on  the  remaindermen  ; 
and  the  company  -will  not  have  to  pay  their  costs  of  service 
and  appearance  (o) ;  but,  according  to  the  present  practice, 
trustees  who  have  been  served  and  who  appear,  will  be  allowed 
their  costs  against  the  company  (jo).  After  considerable  con- 
flict of  the  authorities,  it  appears  to  be  now  settled,  that  the 
company  are  bound  to  pay  a  mortgagee's  costs  of  appear- 
ance (j) ;  but  not  where  the  mortgage  affects  only  the  interest 
of  the  tenant  for  life(?'),  unless  the  company  require  the 

(i)  See  Ex  parte  Bishop  of  London,  W.  E.  559  ;  He  Bowes'  Estate,  i  N.  K. 

2  De  G.  F.  &  Jo.  U.  315  ;  WUsonx.  Foster,  26  Beav.  298. 

(Jc)  Melling  v.  Bird,  22  L.  J.  Ch.  (p)  Me  Duke  of  Cleveland's  Uartc 

699.  Estates,  1  Drew.  &  Sm.  480. 

{I)  Sidney  v.  Wihier,  31  Beav.  338.  (q)  Me  Brooke,  30  Beay.  233  ;  Ex 

{m)  Haynei  T.  Burton,  1  Dr.  &  Sm.  parte  Baroness  Braye,  11  W.  E.  333  ; 

488  ;  L.  E.  1  Eq.  422 ;  Me  Long,  12  Ex  pa/rte  Peyton,  2  Jur.  N.  S.  1013  j 

W.  E.  460 ;  BradsJiaw  v.  Fane,  1  N.  E.  Me  Nash,  25  L.  J.  Ch.  29.    See  contra 

159.  Me  Hatfield's  Estate,  29  Bear.  370, 

(n)  WilsonY.  Foster,  iSBeAV.  398;  which  seems  to  be  overruled, 

and  comTpare  Me  Momney,  3  N.  E.  287.  (»•)  Ex  parte  Smith,  6  E.  Ca.  150  ; 

(o)  Ex  parte  Staples,  1  De  G.  M.  &  and   see   Me   Weistei;    2   Sm.  &  G. 

G.  294 ;  and  see  Me  Legge'e  Estate,  8  App.  vi. 
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incumbrancer  to  appear  (s) ;   or  where  tlie  mortgage  affects  chap.  xiii. 

only  part  of  the  land,  but  not  the  part  which  is  taken  (t) ;  —         - — ■ 
or  has  been  created  subsequently  to  the  payment  of  the 
purchase-money  into  Court  (vJ). 

"Where  land  of  the  same  owner  is  taken  by  several  com-  How  costs  ai'c 
panies,  they  must  pay  in  equal  shares  the  costs  of  a  petition  for  there  are  seve- 
re-investment ;  but  they  pay  ad  valorem  stamp  and  surveyor's  "^"^  companies, 
fee  in  proportion  to  the  amount  of  the  purchase-money  which 
they  respectively  contribute  (x).    The  rule,  however,  is  not 
inflexible,  and  will  be  departed  from  in  a  case  of  peculiar 
hardship  (y);  but  not  on  the  mere  ground  of  the  inequality 
of  the  sums  paid  into  Court  by  the  several  companies  (z). 
The  order  for  payment  out  or  re-investment  may  be  obtained 
on  one  petition  (rt);  and  where  the  several  companies  have 
amalgamated  since  the  payment  into  Court,  they  are,  for  the 
apportionment  of  the  costs  of  petition,  treated  as  separate 
companies  (6). 

The  only  uniform  principle  whicli  can  be  traced  in  the 
authorities  is,  that  the  company  is  not  to  be  needlessly 
burdened  with  costs ;  and  the  above  rules  must  be  regarded 
merely  as  examples  of  its  application;  what  are  necessary 
costs  must  depend,  in  each  particular  case,  upon  the  special 
circumstances,  and  it  would  be  inconvenient  to  lay  down  any 
inflexible  rule  (c). 

(«)  He  Hmgerford,  1  K.  &  Jo.  413.  (3^)  Jle  Byron,  1  De  G.  Jo.  &  8. 

(<)  Re  Yeales,  12  Jur.  279.  358. 

(u)  Re  Middle  Level  Commiseionera,  (2)  Etc  parte  Governors  of  Christ's 

June  23, 186i,  V.-C.  K.  cited  MorgaJi  Hospital,  2  H.  &  M.  166. 

and  Davey,  p.  200.  («)  ^  ^^^  Brake's  Estate,  1  N.  IJ. 

(ic)  Ex,  parte  Bishop    of  London,  568. 

2  Pe  G.  F.  &  Jo.  14;  Ex  parte  Earl  (5)  Be  Maryport  and  Carlisle  R.  Co., 

of  Lonsdale,  32  Beav.  397 ;  Re  Merton  1  N.  E.  545  ;  32  Beav.  397. 

CoUege,  33  Beav.  257  ;  Re  Carlisle  and  (c)  See  as  to  costs  under  cognate 

Silloih  R.  Co.,  ib.  253  ;  and  as  to  sur-  private  Acts,  Ex  parte  Marshall,  1 

veyor's  foe,  see  Ex  pmie  Oorporatum  Ph.  560 ;  Sx  parte  Molyneme,  2  Coll. 

of  London,  h.  R.   5  Eq.  418.    The  273,  and  cases  there  cited ;  Mitchell  v. 

cases    of  Ex  parte  Governors  of  St.  NewOl,  3  KaiL  Ca.  515 ;   Ex  parte 

Tlwrms's  Hotpiial,  7  W.  B.  425,  and  Gore  Langton,  11  Jur.  686  ;  Ex  parte 

Ex  'parU  Christ  Church,  9  W.  B.  474,  Thoroton,  12  Jui-.  130 ;  Re  Robertson, 

are  overruled.  23  Beav.  433 ;    Re  Land's  Trust,  4 
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Chap.  XIII.  Upon  an  arbitration  under  the  Lands  Clauses  Consolidation 

Sect.  10.  ,      %                                                       ,  .      ,              ,  , 

— Act,  the  costs  need  not  he  incorporated  m  the  award,  but  may 

tration  under  ^^  ascertained  at  any  subsequent  period  by  the  persons  or 


L.  C.  0.  Act. 


person  (whether  arbitrators  or  umpire)  by  whom  the  award  is 
made  (d).  And  by  a  very  recent  Statute,  either  party  may 
require  the  costs  of  the  arbitration  to  be  settled  by  one  of  the 
taxing-masters  of  the  Superior  Courts  of  Law  (e). 


Vendor  bears  The  purchaser,  it  appears,  may  generally  (/),  although  not 
penseswhen  universally  (p'),  require  the  vendor  to  get  in,  at  his  own 
cumbered,  "&c,  expense,  outstandiiig  estates  or  incumbrances,  by  deeds  dis- 
tinct from  the  conveyance  :  or,  if  that  course  be  not  adopted, 
he  may  require  him  to  bear  the  increased  expense  occasioned 
by  the  concurrence  of  trustees  and  incumbrancers  in  the 
conveyance.  .  When,  upon  a  large  transaction,  an  estate  was 
subject  to  incumbrances,  which,  to  save  expense,  were  got  in 
by  separate  deeds,  and  paid  off  out  of  the  purchase-money, 
the  Court  considered  that  the  purchaser  should  have  insisted 


K.  &  Jo.  81  ;  Be  Momeley's  Trmt,  ih. 
86  ;  Re  BwrneWs  Estate,  10  Jur.  N.  S. 
1089;  Re  Tiverton  Market  Act,  26 
Beav.  239  ;  Re  Acker's  Trust,  9  Jur. 
N.  S.  224  ;  and  see  Ex  parte  Crober, 
13  Jur.  i%l\  Ex  parte  Slater's  Devisees, 
5  Bail.  Ca.  700 ;  Ex  parte  the  Rector 
of  Loughton,  14  Jur.  102 ;  In  re 
StracJian's  Estate,  9  Ha.  185 ;  Re 
Lavericl;  18  Jur.  304.  As  to  pay- 
ment, out  of  the  fund  in  Court,  of 
such  costs  as  tbe  purchasers  under  a 
private  Act  are  not  liable  to  pay,  see 
Ex  pwrte  Pasmore,  Ex  pa/rte  Layfield, 
Ex  parte  Towgood,  Re  London  Bridge 
Ads,  1  Y.  &  C.  75,  79,  588  ;  Re  the 
Bishop  of  Salisbwnj,  16  L.  T.  122. 
Where  a  .private  Act  omitted  to  pro- 
vide for  tbe  costs  consequent  on  pay- 
ment of  tbe  money  into  Court  by 
reason  of  the  title  being  doubtful,  tlie 
Court  refused  to  throw  such  costs  on 
a  public  body  purchasing  under  the 
Act :  Ex  parte  AngeU,  Re  Trinity 
House  Lighthouse  Act,  4  Y.  &  C.  496. 
As  to  costs  where  old  companies  are 


amalgamated  under  an  Act  embody- 
ing the  general  Act :  Ex  parte  Eton 
College,  15  Jur.  45,  C. ;  20  L.  J.  1.  ; 
Re  Bristol  Dock  Co.,  21  L.  T.  17  ;  Re 
Ellison,!  Jur.  N.  S.  1155;  but  see  con- 
tra. Re  Holdm,  11  Jur.  N.  S.  996 ;  Re 
NeaclieU,  25  L.  T.  280.  And  see 
generally  as  to  costs  under  similar 
private  Acts,  Setou,  1089,  and  as  (o 
costs  under  Defence  Acts,  ib.  1092. 

(d)  Govld  V.  Staffordshire,  &c.. 
Waterworks  Co.,  5  Exch.  214  ;  1  Pr. 
R.  264. 

(e)32  Vict.  c.  18,  sect.  1.  And  see 
the  3rd  section  as  to  compensation 
for  lands  in  Westminster,  which  is 
now  to  be  settled  by  the  high  bailiff, 
or  his  deputy.  And  see  30  &  31  Vict, 
c.  127,  s.  37. 

(/)  Sug.  555  ;  Jones  v.  Leiois,  1  De 
a  &  S.  245 ;  11  Jur.  511 ;  and  vide 
supr&,  Ch.  XII.  sect.  1. 

{g)  Reeves  v.  QUI,  1  Beav.  375  ; 
and  see  note  to  9  Jarm.  Con  v.  by  S. 
30.  . 
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upon  the  vendor  preparing  the   deeds,  and  furnishing  an    Chap.  xiil. 
abstract  of  them  (delaying  the  execution  of  them,  it  is  pre-  ' ! 


sumed,  until  such  abstract  was  approved  and  the  engrossed 
deeds  themselves  were  examined  by  the  purchaser) ;  and  that 
the  latter,  having  laid  the  drafts  of  these  deeds  before  counsel 
to  peruse  and  settle  on  his  behalf,  could  not  throw  the  expenses 
upon  parties  who  were  liable  to  pay  his  costs  properly  in- 
curred (h).  But  such  a  requisition  in  ordinary  cases,  where 
the  expense  is  inconsiderable,  is  unusual  in  practice,  and  is 
generally  regarded  as  vexatious. 

If,  however,  a  purchaser  keep  incumbrances  on  foot  for  his  But  not  if 

own  protection  (which  he  has  a  right  to  do,  even  where  the  ^"ep  ^cmn- 

contract  is  for  the  sale  of  the  estate  free  from  incumbrances  (i),  J''^«es  on 

^  '     toot  as  a  prc- 

he  cannot  throw  upon  the  vendor  the  costs  of  the  necessary  tection. 
assignment ;  whether  the  same  be  effected  by  the  principal 
conveyance  or  by  a  collateral  deed  (k). 

Ii  a  solicitor,  without  special  instructions,  prepare  the 
conveyance  during  the  existence  of  a  known  impediment  to 
completion,  upon  which  the  matter  eventually  goes  off,  he 
ordinarily  cannot  claim  the  costs  of  the  conveyance  (I). 

If  a  solicitor,  who  is  either  alone  or  jointly  with  others  Trustee 

„.„.,,  ,      ,  .      acting  as  so- 

a  trustee  for  sale,  acts  professionally  m  the  sale,  he  can  m  lioitor  can 

strictness  charge  only  costs  out  of  pocket  (m) ;   and  if  he  °o]^l^^Vre'J. 

procure  another  solicitor  to  transact  the  business  on  agency 

terms,  the  benefit  thus  secured  will  enure  to  the  trust  estate  (n) ; 

and  if  the  trustee  is  in  partnership  the  same  disability  to  make 

a  profit  out  of  the  trust  attaches  to  the  firm.    Under  the  recent 

Bankruptcy  Act,  the  trustee  of  the  bankrupt's  property  may 

not,  without  the  consent  of  the  committee  of  inspection,  employ 

a  solicitor  or  other  agent,  but  if  he  be  himself  a  solicitor,  he 

may  contract  to  be  paid  a  certain  sum  by  way  of  per-centage 

(h)  Jones  V.  iemis,  vU  suprd.  (0  Potts  v.  Dutton,  8  Beav.  493. 

(t)  Cooper    V.   Cartvyright,  Johns.  (m)  Supr&,  p,  77. 

gyg  (n)  Re  Taylor,  18  Beav.  165. 

(i)  Ih. 
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Chap.  XIII.   or  otherwise,  as  remuneration  for  his  professional  and  other 

Sect.  10.  .  ,       ,       ,  s 

_ — — —  services  as  trustee  (o). 


Taxation  of 
oonTeyancing 
costs  under 
6  &  7  Vict. 
0.  73,  s.  36. 


And  we  may  here  refer  to  the  6  &  7  Vict.  c.  73,  by  which 
a  solicitor's  biU  of  costs  {f),  although  composed  entirely  of 
conveyancing  charges,  may  be  referred  for  taxation  upon 
petition  presented  either  to  the  Lord  Chancellor  or  the  Master 
of  the  EoUs.  The  order  upon  a  petition  presented  within 
twelve  months  after  delivery  but  before  payment  of  the  bill 
is  of  course  {q)  ;  although  part  of  the  items  be  covered  by  a 
special  agreement  (r),  or  although  the  application  be  made  by 
a  thu'd  party  liable  to  pay  (s) ;  and  may  be  made  by  a  Vice- 
Chancellor  (if) ;  but  after  twelve  njionths  from  delivery,  taxa- 
tion will  be  ordered  only  under  special  circumstances  (w).  So, 
under  special  circumstances  (x),  the  bill  may  be  referred  at 
any  time  within,  but  not  after,  twelve  months  after  pay- 
meiit  {y). 


(o)  32  &  S3  Viot.  c.  71,  sect.  29. 

{p)  See  sect.  36  ;  and  see,  for  ful- 
ler information,  an  article  in  15  Jur., 
pt.  2,  p.  379 ;  and  as  to  costs  in  respect 
of  business  done  while  the  solicitor  is 
uncertificated,  see  sect.  26,  and  Re 
Jones,  L.  K.  9  Eq.  63. 

(g)  See  In  re  Oaitshell,  1  Phil.  676; 
In  re  Pender,  2  Phil.  73 ;  In  re  Steele, 
20  L.  J.  562,  M.  K.:  want  of  signature 
by  the  solicitor  is  ittitnaterial  on  an. 
application  by  the  client  for  taxation, 
S.  C,  ib.  69  ;  In  re  Gedye,  li  Beav. 
56  :  as  to  the  principle  on  which  a 
bill  will  be  taxed,  see  Cooper  v.  Ewm-t, 
2  Pliil.  362  ;  In  re  Smith,  9  Boav.  182; 
and  where  additional  costs  are  added, 
and  items  disallowed,  see  lie  Meiiben 
Hartley,  2  JMV.-S.S.U9. 

(r)  In  re  Eyre,  2  Phil.  367;  He 
MachriU,  11  Beav.  42;  and  see  also 
He  Hhodes,  8  Beav.  224  ;  lie  Thomp- 
son, ib.  237;  and  lie  Whitcomte,  ib. 
121,  140. 

(s)  In  re  Bracey,  8  Beav.  338. 

(i)  See  In  re  Carew,  8  Beav.  128 ; 
In  re  ffoward,  ib.  424» 


(»)  In  re  Bush,  8  Beav.  66  ;  In  re 
Harper  v.  Jones,  10  Beav.  284j  In  re 
Gedye,  14  Beav.  56  ;  In  re  Bagshawe, 
2  De  G.  &  S.  205. 

(a;)  As  to  which  see  In  re  Drake,  S 
Beav.  123 ;  In  re  WeUs,  ib.  416  ;  In  re 
Bennett,  ib.  467 ;  In  re  Jones,  ib.  479; 
In  re  Fyson,  9  Beav.  117  ;  In  re 
Colquhoun,  ib.  146  ;  In  re  Cwrrie,  ib. 
602  ;  In  re  Neate,  10  Beav.  181  ;  In 
re  Drew,  10  Beav.  368 ;  In  re  Bag- 
shawe, 2  De  G.  &  S.  205  ;  In  re  Gedye, 
14  Beav.  56 ;  Tn  re  Williams,  15  Beav. 
417  ;  In  re  Barnard,  2  De  G.  M.  &  G. 
359 ;  Expa/rU  Barton,  4  De  6.  M.  &  G. 
112  ;  Be  Oattin,  18  Beav.  508 ;  lie 
Banee,  22  Beav.  177. 

(y)  See  sect.  41  ;  In  re  Massey,  8 
Beav.  458  ;  lie  Hwrper  and  Jones,  10 
Beav.  284,  290 ;  lie  Bees,  12  Beav. 
256 ;  but  the  Court,  under  its  general 
jurisdiction,  will  enforce  with  costs  a 
solicitor's  undertaking  to  deliver  his 
bill,  although  more  than  twelve  months 
have  elapsed  since  payment,  it  having 
been  paid  on  the  faith  of  such  under- 
taking ;  In  re  Foljambe,  9  Bear.  402  ; 
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Such  special  circumstauces  are  usually  pressure  by  the    ^^v-  XIII. 

solicitor  (a),  as  when  immediate  payment  is  required  at  a  time  ' 

when  delay  in  completing  the  business  would  seriously  incon- 
venience the  client  (a) ;  and  secondly,  error  or  overcharge  in 
the  bills.  The  overcharges  may  be  such  as  of  themseh-es  to 
afford  evidence  of  fraud,  or  quasi  fraud, — as  when  they  are 
in  respect  of  business  which,  in  the  exercise  of  an  honest 
and  fair  discretion,  ought  not  to  have  been  transacted  (I) — 
and  then  very  slight  if  any  evidence  of  pressure  is  necessary 
to  induce  an  order  for  taxation  (c) ;  but  mere  overcharge, 
unless  of  so  gi'oss  a  character  as  to  be  tantamount  to  fraud, 
is  in  itself  insufficient  (d),  even  although  the  bill  was  paid 
under  protest  (e) :  so,  where  the  bill  has  been  paid,  it  has  been 
held,  that  pressure  alone  is  insufficient,  unless  accompanied  by 
overcharge  (/) ;  but,  before  payment,  pressure  alone  without 
overcharge,  or  gross  overcharge  alone  without  pressure,  will 


see  In  re  Kcv,  12  Beav.  390.  But  the 
cases  of  taxation  after  payment  are 
not  to  b«  extended ;  and  an  un- 
explained delay  of  nine  months  after 
payment  in  presenting  the  petition 
has  been  held  fatal  to  the  application. 
See  Re  Browne,  15  Beav.  61 ;  1  De  G. 
M.  &  G.  322.  And  see  as  to  mode  of 
enforcing  delivery,  is'«  parte  Biltm, 
25  Beav.  368. 

{z)  Re  Browne,  15  Beav.  63;  ID. 
G.  M.  &  G.  322. 

(a)  See  Ex  parte  Wilhinson,  2  Coll. 
92 ;  In  re  Tryon,  7  Beav.  496 ;  see 
also  In  re  Jones,  8  Beav.  479 ;  In  re 
Harriacm,  10  Beav.  57  ;  In  re  Elmslie, 
12  Beav.  538;  In  re  Blachmore,  13 
Beav.  154. 

(6)  In  re  Barrow,  17  Beav.  547,  557. 

(c)  In  re  Sa/rding,  19  Beav.  250, 
252  ;  In  re  Sladden,  10  Beav.  488  ;  In 
re  Welehman,  11  Beav.  319  ;  In  re 
Huhlaa-d,  15  Beav.  251. 

(d)  In  re  Stirke,  11  Beav.  304  ;  In 
re  WaUh,  12  Beav.  490:  specific 
items  of  overcharge  must  be  alleged 
and  proved,  In  re  Thompton,  8  Beav. 
337  ;  In  re  Vanly,  20  L.  J.,  Ch.  325, 


M.  E. ;  In  re  Browne,  15  Beav.  61 ; 
see  S.  C,  1  De  G.  M.  &  G.  331,  et 
333  ;  In  re  Foster,  2  De  G.  P.  &  Jo. 
105 ;  et  qucerein  re  WiUiams,  15  Beav. 
417.  See,  however.  Re  Dickson,  3 
Jur.  N.  S.  29,  where  an  order  of  V.-C. 
Wood,  directing  taxation  after  pay- 
ment was  affirmed  by  the  Court  of 
Appeal  ((2^<&^ton<e  L.  J.  Knight  Bruce) 
although  no  case  of  fraud  or  very 
gross  overcharge  was  made  out,  but 
the  clients  were  executors  who  ought 
not  to  be  charged  more  than  they 
would  be  allowed  in  passing  their 
accounts  in  an  administration  suit. 
As  to  what  charges  are  allowed  for 
abstracts,  vide  swprd.,  p.  282,  n. 

(e)  In  re  Stvrlce,  ubi  suprd,;  Injre 
Welehman,  11  Beav.  319;  In  re 
Harrison,  10  Beav.  57;  In  re  Browne, 
15  Beav.  61  :  as  to  the  meaning  of 
the  words  "under  protest,"  see  8 
Beav.  462 :  but  see  contrd,  at  Law. 
In  re  Dea/rdon,  17  Jur.  993. 

(/)  In  re  Huhhwrd,  15  Beav.  251  ; 
In  re  Finch,  16  Beav.  685  ;  4  De  G. 
M.  &  G.  108 ;  In  re  BayUy,  IS  Beav. 
415 ;  Inre  Aibott,  18  Beav.  393. 
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Chap.  XIII.    constitute  special  circiimstances,  so  as  to  re-open  the  question 

Sect.  10.         „  .      -^  ...  ,       ,  \     ni         ■,    1 

— of  taxation;  nor  is  it  necessary  to  shew  want  of  knowledge 


in  the  client,  or  previous  opportunity  for  taxation  (ff). 


Giving 
security 
equivalent  to 
payment. 


Giving  security  seems  to  be  equivalent  to  payment  (1i) : 
bijt  mere  retention  of  the  amount  of  the  hill  out  of  moneys 
in  the  hands  of  the  solicitor  does  not  amount  to  payment, 
unless  there  is  also  a  settlement  of  account  (i) :  nor  does  a 
settlement  by  way  of  compromise,  if  effected  under  pressure  {k), 
oust  the  jurisdiction  Q) ;  but  the  order  must,  in  any  case  after 
payment,  be  obtained  specially  (m).  The  Court,  however,  upon 
a  petition  under  the  Act,  can  only  ascertain  by  the  ordinary 
rules  of  practice  the  amount  payable  :  and  cannot  determine 
whether,  prior  to  the  business  being  done,  any  special  agree- 
ment existed  as  to  the  manner  in  which  the  costs  were  to 
be  charged,  or  the  mode  by  which  the  amount  should  be 
ascertained  (n) ;  or  in  any  way  interfere  with,  such  special 
agreement  (o) :  but  an  improper  agreement  will  not  preclude 
taxation  (p). 


"Third  party" 
clause. 


Under  the  38th  section,  the  right  of  referring  the  bill  is 
given,  not  only  to  the  immediate  client,  but  also  to  any 
persons  who,  as  between  themselves  and  such  client,  may 
be  liable  to  payment :  but,  in  such  a  case,  the  bill  must  be 
taxed  as  between  the  solicitor  and  his  immediate  client  (^) ; 


((/)  Re  Strotlver,  3  K.  &  Jo.  518, 527, 
528. 

(h)  Re  Boyle,  23  L.  T.  262  ;  6  De  G. 
M.  &  G.  540. 

(i)  See  In  re  Cattlin,  8  Beav.  121  ; 
In  re  Bignold,  9  Beav.  270  ;  In  re 
Steele,  20  L.  J.  562,  M.  E. ;  In  re 
Hunt,  18  L.  T.  82  :  and,  as  to  pay- 
ment by  a  promissory  note,  see  Sayer 
T.  Wag^aff,  5  Beav.  415;  In  re 
Currie,  9  Beav.  602  ;  see  also  Re 
Harper  and  Jones,  10  Beav.  284. 

(4)  Miter,  if  no  pressure,  Stedman 
y.  Collett,  17  Beav.  608. 

(I)  In  re  Stephen,  2  Phil.  562 ;  see 
In  re  Whitcombe,  8  Beav.  140, 


(m)  In  re  Hunt,  18  L.  T.  82, 
M.  B. ;  In,  re  Winterlottom,  16  Beav. 
80. 

(tt)  In  re  Rhodes,  8  Beav.  224 ;  see 
2  Ph.  575  J  and  see  In  re  Thonvpson, 
8  Beav.  237 ;  In  re  Beale,  11  Beav. 
600 ;  Foley  v.  Smith,  20  L.  J.  621, 
M.  E. ;  In  re  Moss,  17  Beav.  340. 

(o)  Seton,  833. 

Ip)  Re  Ingle,  21  Beav.  275. 

(q)  See  In  re  Jones,  8  Beav.  479  ; 
In  re  Fyson,  9  Beav.  117;  In  re 
Bignold,  9  Beav.  269  ;  In  re  Harrison, 
10  Beav.  57;  In  re  Blackmore,  13 
Beav.  154, 
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SO  that  if  a  purchaser  has  agreed  to  pay  the  vendor's  costs,    Chap.  xiii. 

the  vendor's  sohcitor,  upon  taxation  on  the  petition  of  the  

purchaser,  will  be  allowed  costs  properly  incurred  as  between 
himself  and  the  vendor,  although  they  may  have  been  im- 
properly incurred  as  between  the  vendor  and  the  purchaser : 
so  also,  as  in  an  ordinary  case,  special  circumstances  must  be 
proved  if  the  bill  has  been  paid,  although  the  payment  were 
by  the  immediate  client  (r) ;  and  the  lapse  of  twelve  months 
since  payment  precludes  taxation  under  the  Act  (s) ;  and  a 
bill  cannot  be  taxed  at  the  instance  of  a  person  who,  under 
no  previous  liability,  voluntarily  pays  it(t).  A  bill  when 
delivered  is  primd  facie  binding  on  the  solicitor  for  the 
pm-poses  of  taxation :  and  he  is  not  entitled,  as  of  course, 
either  on  the  one  hand  to  reduce  the  demand  («),  or,  on  the 
other,  to  increase  the  rate  of  charges  («) ;  but  he  may  obtain 
leave  to  carry  in  an  additional?  bill  of  items  accidentally 
omitted  (i/).  Where  all  the  papers  had  been  handed  over, 
and  the  solicitor  swore  that  he  had  no  documents  or  memo- 
randa from  which  he  could  make  out  a  bill,  the  Court  refused 
to  order  its  delivery  («).  It  has  been  held  that  under  this 
Act  a  country  solicitor  can  procure  the  taxation  of  the  charges 
of  his  town  agent  (a) :  but  it  does  not  authorize  the  taxation 
of  the  fees  of  the  steward  of  a  manor,  (who  is  a  solicitor,)  in 
respect  of  matters  in  which  he  acts  only  as  a  steward  (jb). 
Interest,  it  appears,  will  not  be  allowed  upon  costs  while 
under  taxation  (c). 

Where  the  solicitor  avails  himseK  of  some  special  fiduciary  Where  soU- 

citor,  being 
relation  in  which  he  stands  to  his  client  to  pay  his  own  bul  trustee,  pays 

of  costs  out  of  his  client's  moneys,  which  may  happen  to  be 

in  his  hands,  the  lapse  of  time  which,  in  an  ordinary  case 

would  be  sufficient,  will  not,  it  seems,  bar  the  client's  right 

(r)  In  re  Bennett,  8  Beav.  467.  In  re  Walters,  9  Beav.  299. 

(s)  In  re    Dcnimes,  5    Beav.   425  ;  (2^)  In  re  Walters,  uU  tuprd. 

In  re  Massey,  8    Beav.   458;  In  re  (2)  InreKer,12  Beav.  390. 

Rees,  12  Beav.  256.  (a)  Smith  v.  Dimes,  13  Jur.,  Exch. 

(()  Re  Becke  and  Flower,  5  Beav.  518;  and  see  Morgan  &  Davey  on 

406.  Coats,  305,  et  seq. 

(u)  In  re  Careen,  8  Beav.  436.  (6)  AUen  v.  Aldridffe,  5  Beav.  401. 

(x)  S.  C,  and  In  re  Wells,  ib.  416  ;  (c)  In  re  Smith,  9  Beav.  342. 
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Chap.  XIII.  to  have  the  bill  taxed.  Thus,  ia  a  recent  case,  where  a 
— — — '■ —  solicitor,  in  his  capacity  of  executor,  retained  the  whole 
amount  of  his  bill  for  professional  services  rendered  to  his 
testator  out  of  his  client's  assets,  it  was  held,  in  a  suit  for  the 
administration  of  the  testator's  estate,  twenty-six  years  after 
his  death,  that  the  parties  beneficially  interested  were  entitled 
to  question  the  amount  of  the  bill  of  costs ;  and  the  taxing 
master  was  directed  to  state  whether  any  of  the  items  objected 
to  were  fair  and  proper  to  be  allowed,  and  to  what  amount  (cC). 

Taxation  ^^(j  ^jm  Court  mav,  under  its  general  iurisdiction,  order  taxa- 

under  general  ''  o  j 

juriadiotion,  if  tion  of  a  bill  consisting  wholly  or  in  part  of  conveyancing 

lieu  on  papers,  costs,  if  the  soKcitor  refuse  to  deliver  up  deeds  and  papers  in 

his  possession  except  upon  payment  of  the  bill  (e). 

Costs  of  con-         The  8  &  9  Vict.  c.  119  (/^,  enacts  that  in  taxing  any  bill 

veyance  under  .  ■,      ■,  i        i         j        •      ■,    t, 

8  &  9  Vict.       for  preparmg  and  executmg  any  deed  under  that  Act,  it  shall 

be  taxed?^  °  '°^  lawful  for  the  taxing  officer,  and  he  is  thereby  required,  in 
estimating  the  proper  sum  to  be  charged  for  such  transaction, 
to  consider  not  the  length  of  such  deed,  but  only  the  skill  and 
labour  employed  and  responsibility  incurred  in  the  prepara- 
tion thereof:  an  enactment  which  in  principle  is  unexcep- 
tionable, but  in  theory  throws  a  most  heavy  responsibility 
upon  the  taxing  masters :  it  is,  .however,  believed  that  their 
duties  under  the  Act  have  practically  been  hitherto  far  from 
onerous. 

Contract  with       Lastly,  we  may  remark  that  the  41  Geo.  III.  c.  98,  s.  14, 

unqualified         .  ,.  -i-^    i 

conveyancer—  imposes.  a  penalty  on  unqualined  persons  actmg  as  convey- 

ia  void.  ancers  :  and  that  consequently  any  special  contract  by  such 

persons  for  remuneration  for  their  services,  is  illegal-  and 

void  (5-). 

(d)  Allen \.  Jar»is,li. 'B.  iCh.Ap.  (/)   As    to    which,    vide   supra, 
616.  p.  463. 

(e)  In  re  Murray,  1  Rubs.  519  ;  In  (g)    Taylor  v.   Crowland   Co.,    10 
re  Rice,  2  Ke.  181.  Exch.  293. 
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CHAPTER  XIV.  Chap.  xiv. 


AS  TO  THE  EFFECT  OP  THE   CONVEYANCE  ON  THE  EELATIVE 
RIGHTS   OF  VENDOR  AND  PURCHASER. 

1.  Vendor's  lien  on  estate  for  unpaid  jmrchase-money. 

2.  Whether  he  has  any  remedy  if  estate  has  been  sold  at 
undervahie :  or  more  has  been  conveyed  than  was  intended. 

3.  His  right  of  pre-emption  under  Lands  Clauses  Ctmsolidu- 
tion  Act,  1845, 

4.  His  remedies  at  Lav)  and  in  Equity  on  pair  chaser' s  cove- 
nants. 

5.  Purchaser's  remedies  on  vendor's  covenants. 

6.  His  remedy  in  Equity  under  special  circumstances  if  title 
defective. 

7.  His  right  to  pay  off  incumbrances  out  of  purchase-money. 

8.  His  remedy  in  Equity  if  he  buy  his  own  estate,  <L-c.; — or 
ifldnds  are  omitted  from  conveyance — and  as  to  further  assur- 
ance in  Equity  and  by  Statute. 

9.  His  general  rights  and  liabilities  under  the  conveyance. 

(1.)  The  conveyance,  if  purporting  to  comprise  "  all  the  estate      Section  i. 


and  interest "  of  a  conveying  party,  will  not  be  restricted  in  vendor's  lien 
its  operation  by  tbe  circumstance  of  his  having  concurred  in  ""pafd  mir*-"^ 
any  particular  and  specified  character  (a).  chase-money. 

In  the  absence,  however,  of  an  express  agreement,  and  of  yendor  has  a 

llGTl  OH.  ^^Lfljfp 

those  circumstances  from  which  the  Court  can  imply  a  con-  for  unpaid 

purchase- 
money, 
(a)  Drew   v.  Earl  of  Norbv/ry,  3      Beaumont  v.  Lord  SaUahv/ry,  19  Beav. 
J.  &  L.  267;  Stronge  v.  Hawlces,  i      198;  see,  as  to  general  expressions  in 
De  Gr.  M.  &  Q.  186;  and  see  Johnson      a  decree,  Brought  v.  Jonei,  i  Dm.  & 
y.  Welster,  i  De  G.  M.  &  G.  488  ;      W.  174 ;  and  vide  supr&,  p.  496. 
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Chap.  XIV.  trary  intention,  the  vendor,  not-withstanding  the  execution  of 
— —  a  conveyance  containing  the  above  expressions  and  acknow- 
ledging payment  of  the  purchase-money  and  bearing  an 
indorsed  receipt  for  the  amount  (6),  and  notwithstanding 
delivery  of  possession  to  the  purchaser,  retains  an  equitable 
lien  (c)  upon  the  estate,  whatever  may  be  its  tenure,  for  so 
much  of  the  purchase-money  as  in  fact  remains  unpaid  (d) ; 
and  even,  it  has  been  held,  for  further  advances  made  by  him 
to  the  purchaser,  for  the  purpose  of  improving  the  property, 
but  without  any  agreement  in  writing  (e).  The  lien  is  valid 
against  volunteers,  creditors,  (whether  claiming  under  a  com- 
position deed  or  in  bankruptcy  (/),)  and  sub-purchasers  with 
notice,  claiming  under  the  first  purchaser  (g) :  and  a  sub- 
purchaser or  mortgagee,  even  without  notice,  is  postponed ; 
unless  he  has  the  legal  estate  (K),  or  a  better  equity  {€),  or 
the  title  deeds  (Ic).    It' has  even  been  held,  that  a  sub-pur- 


Lien  is  valid 
as  against 
wliom. 


(6)  Coppin  V.  Ooppin,  2  P.  Wms. 
291,  295  ;  Crohj  v.  C'aUaghan,  5  Ir. 
Eq.  R.  25  ;  Smtikins  v.  Gardiner,  2 
Sm.  &  G.  HI.  Eyen  at  Law  the  in- 
dorsed receipt  is  not  conclusive  evi- 
dence of  payment,  Straton  v.  BastalZ, 
2  T.  E.  366.  See,  as  to  its  effect  in 
Equity,  under  special  circumstances, 
as  tending  to  mislead  one  of  several 
joint  payera,  West  v.  Jones,  1  Sim. 
N.  E.  205. 

(c)  As  to  the  mode  of  enforcing 
it,  see  Rome  v.  Young,  3  Y.  &  0. 
199.  As  to  the  distinction  between 
the  vendor's  lien  and  the  right  of 
stoppage  im,  transitu,  on  a  sale  of  per- 
sonal chattels,  see  M'Ewan  v.  Smith, 
2  H.  L.  C.  309  ;  and  see  SpartoM  v. 
Beneche,  10  C.  B.  212 ;  Coventry  v. 
Gladstone,  L.  R.  i  Eq.  493 ;  and  as 
to  the  right  of  stoppage  in  transitu, 
and  the  jurisdiction  in  Equity  to 
enforce  it,  see  Schotsmans  v.  Zanc. 
and  Yks.  B.  Co.,  L.  R.  2  Ch.  Ap.  332j 
Bemdston  v.  Strang,  L.  R.  3  Ch.  Ap. 
588 ;  and  sec  generally  as  to  the  con- 
ditions on  which  the  right  of  stoppage 
depends,  The  Tigns,  9  Jur.  N.  S.  361. 

{d)  See   Winter  v.  Ijord  Anson,  S 


Russ.  488  ;  and  see  the  judgment  in 
Mackreth  v.  Symmons,  15  Ves.  336  ; 
1  Wh.  &  T.  L.  C.  194,  where  the 
eai'Uer  oases  are  cited ;  and  see  ficwo- 
fc'na  V.  Gardiner,  ubi  supra. 

(e)  Ex  parte  Linden,  1  M.  D.  & 
De  Gr.  428 ;  sed  qumre. 

(/)  See  Fawell  v.  ffeelis,  Amb. 
724 ;  BlacTcbum  v.  Gregson,  1  Bro. 
C.  C.  420  ;  Bowles  v.  iJogier^fcited 
6  Ves.  95 ;  Gramt  v.  Mills,  2  Ves.  & 
B.  306,  309. 

(g)  15  Ves.  337,  341. 

(A)  See  Mackreth  v.  Symmons,  15 
Ves.  329 ;  Frcre  v.  Moore,  8  Pri.  475. 

(i)  See  Rice  v.  Rice,  2  Dre.  86. 

(A)  See  Sug.  682,  citing  Nairn  v. 
Prowse,  6  Ves.  752;  Stanhope  v. 
Lord  Vemey,  2  Eden,  81  ;  Butler's 
note  to  Co.  Lilt.  290,  b. ;  Rice  v. 
Rice,  2  Dre.  73,  82  :  and  compare 
Perry  Herrich  v.  Attwood,  2  De  G.  & 
Jo.  21 ;  Lloyd  v.  Attviood,  3  De  G. 
&  Jo.  614.  In  Stackhovse  v.  Lady 
Jersey,  7  Jur.  N.  S.  359,  the  posses- 
sion of  the  title  deeds  was  held  to 
give  the  holder  no  advantage  which 
he  could  actively  assert ;  and  see 
Manningford    v.    Poleman,    1    Coll. 
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chaser  or  mortgagee  acquiring  the  legal  estate,  but  neglecting  Chap.  xiv. 
to  ask  for  the  deeds,  Ls  to  be  postponed  to  the  original  vendor  — ^^^— ^ — 
who  holds  them  as  a  security  for  his  unpaid  purchase- 
money  {I).  But  the  rule  is  now  well  settled  that  a  mort- 
gagee, having  the  legal  estate,  is  not  to  be  postponed,  merely 
because  he  has  not  possessed  himself  of  the  title  deeds :  in 
order  to  deprive  him  of  his  priority,  his  non-possession  of 
the  deeds  must  be  attributable  to  his  own  fraud,  or  gross 
negligence  (m). 

But  if  the  vendor,  after  conveyance,  retain  the  title  deeds,  Does  not  pro- 
the  purchaser  can  recover  them  at  Law,  although  the  pur-  deeds  a'^Law. 
chase-money  be  unpaid ;  unless  he  also  retain  part  of  the 
estate  to  which  they  show  title,  or  unless  the  conveyance 
were  executed  as  an  escrow,  to  take  effect  on  payment  of  the 
money  (n) ;  which  may  be  shown  by  parol  evidence  (o). 

The  lien  is  a  charge,  and  not  in  the  nature  of  an  "  express  Is  not  in 
trust"  within  the  25th  sect,  of  the  3  &  4  "Will.  IV.  c.  27;  and  ^p"ras9°trust, 
is  therefore  barred  by  the  40th  sect,  after  twenty  years  from 
the  day  fixed  for  payment;  there  having  been  no  interim 
payment  nor  written  acknowledgment  of  title  {p). 


670  ;    Thorpe  v.  JToldsworth,   L.   R.  it  the  right  to  the  deeds :  Austin  v. 

7  Bq.  139.     But  see  now  Pease  r.  Croome,  1  Car.  &  M.  653  ;  Barrington 

Jachaon,  L.  E.  3   Ch.  Ap.   576;«e«  v.  Price,  3  B.  &  Ad.  170;  Wakefield 

vide  infrd,  Ch.  XV.,  s.  5,  where  this  v.  Newbon,  6  Q.  B.  276 ;  unless  other 

subject  is  more  fully  considered.  property  held  under  the  same  title  is 

(l)  Worthington  v.  Morgan,  16  Sim.  retained  by   the  party  malting   the 

547;  HewiU  v.  ioosmore,  9  Ha.  449,  conveyance;    Tea  v.  Field,  2  T.  K. 

458  :  and  see  Finch  v.  Shaw,  Colyer  -708 ;  and  see  6  Q.  B.  446  ;  and  -vide 

V.  Finch,  19  Beav.  500 ;  5  H.  L.  Ca.  auprd,  p.  618.     See  as  to  a  mortgagee, 

905.  Danes  v.  Vernon,  6  Q.  B.  443,  447, 

(?»)  Finch  V.  Sha/w,  Colyer  v.  Finch,  which  gy.     As  to  whether  the  re- 

uU  swprd,;  and  vide  infra,  Ch.  XV.,  leasee  to  uses,  or  the  cestui  que  trust 

s.  b,  where  this  subject  is  more  fuUy  (when  a  different  person)  is  entitled, 

considered.  see  Recce  t.  Trye,  1  De  G.  &  S.  273. 

(r»)  Ooode  v.  Burton,  1  Exch.  189  ;  (o)  BowUr  v.  BurdeUn,  11  M.  & 

11  Jur.  851,  in  which  see  the  remarks  W.   128  ;    Gudgen  v.  Besset,   3  Jur. 

made  by  the  Court  upon  Mr.  Justice  N.  S.  212. 

Holroyd's  dictum  mEadaHer.  Oxen-  (p)  Toft  v.  Stephenson,  7  Ha.  1 ; 

Jiam,  3  B.  &  C.  229.     The  conveyance  5  De  G.  M.  &  G.  735,  which  see  as  to 

of  the  legal  inheritance  carries  with  interest. 
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Chap.  XIV.        It  ^as  held  not  to  be  money  charged  on  land  "  by  way  of 

^^ —  mortgage  "  within  the  meaning  of  Locke  King's  Act  (y),  -so  as 

Locke  King's    to  deprive  the  heir  or  devisee  of  the  purchaser  of  his  right  to 
'^°' '  have  the  unpaid  piirchase -money  discharged  out  of  the  per- 

but  within  the  sonal  estate  (r) ;  but  by  the  30  &  31  Vict.  c.  C9,  the  word 
^men  men  "mortgage,"  in  the  construction  of  these  statutes,  has  been 
extended  to  any  Hen  for  unpaid  purchase-money  upon  any 
lands  or  hereditaments  purchased  by  a  testator ;  and  this  pro- 
vision does  not  appear  to  be  limited  to  the  case  of  a  testator 
dying  after  the  31st  December,  1867,  when  the  Act  came  into 
operation.  It  will  be  observed  that  this  extended  meaning 
of  the  word  "  Mortgage "  does  not  apply  to  Hen  for  unpaid 
purchase-money  upon  lands  purchased  by  an  intestate ;  and  it 
would  seem  that,  in  such  a  case,  the  heir  is  still  entitled  to 
have  the  purchase-money  satisfied  out  of  the  personal  estate, 
A  bequest  of  "  securities  for  money "  has  been  held  not  to 
include  the  lien  (s). 

fe  assignable  The  Hen  is  assignable  or  chargeable  by  parol  (f) ;  biit  the 
assignee  or  incumbrancer  takes  subject  to  any  prior  equitable 
incumbrances  created  by  the  vendor  («).  Where  a  vendor, 
between  whom  and  his  purchaser  there  were  unsettled  ac- 
counts, was  allowed  to  retain  the  title  deeds,  and  deposited 
them  by  way  of  equitable  mortgage  without  notice,  and 
became  bankrupt,  the  equitable  mortgage  was  upheld,  to  the 
extent  of  the  unpaid  purchase-money,  against  the  purchaser 
who  had  not  appropriated,  in  satisfaction  of  it,  a  balance 
which  was  due  to  him  from  the  vendor  on  the  unsettled 
accounts  (x), 

(S)  17  &  18  Vict.  c.  113.  and  cases  cited  ;  BM  v.  L.  md  N. 

(r)  Mood  T.  Hood,   3  Jur.  N.   S.  W.  JR.   Co.,   15  Beav.  548 ;  MorreU 

684  ;  and  see  Bcmviuell  v.  Iremonger,  v.    Wootton,  16  Beav.  197 ;   Ekcmd 

1  Drew.  &  Sma.  265,  which  did  not  t.  Prichard,  1  K.  &  J.  277. 
turn  on  the  construction  of  the  Act.  (m)  Lacey  v.  IngU,  2  Ph.  313 ;  and 

(s)  Ooold  V.  Teague,  5  Jur.  N.  S.  see  Mangles  v.  Dixon,  1  Mac.  &  G. 

116  ;  sed  qucere.  487;  3  H.  L.  C.  702. 

(«)  Dryden  v.  Frost,  8  Myl.  &  C.  (a)  Sa^ne  t.  BaJcer,  1  Gif.  241  j 

670 ;   and  see  Sum  v.  Carvalho,  4  and  see  Peto  v.  ffcmmond,  29  Bear. 

Myl.  &  0.  690  J   Itodich  t.  Oandett,  91. 
12  Bear.  326  ;  1  De  G.  M.  &  G.  763, 
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As  we  have  seen  (v),  the  lien  is  within  the  Statute  of    ^^v-  xiv. 

Sect.  1. 

.  Charitahle  Uses ;  tout  not  within  the  Judgment  Act,  18  &  19   

TT-  i        1  I-  /  \  Is  within 

Vict.  C.  15  {z).  Mortmain 

Act. 

And  it  appears  to  toe  the  result  of  the  modem,  authori-  Marshalling 

for  lien, 
ties  (a)  that  where  the  vendor's  claim  is  satisfied  oiit  of  the 

personal  estate  of  a  deceased  purchaser,  Equity  will,  toy  mar- 
shalling the  purchased  estate  and  the  personal  estate,  give  the 
toenefifc  of  the  vendor's  lien  to  simple-contract  creditors  and 
legatees  (h)  of  the  purchaser,  if  he  have  died  intestate  as 
respects  the  purchased  estate ;  and  to  simple-contract  credi- 
tors (c)  if  the  estate  toe  devised.  Whether  legatees  are  entitled 
to  this  toenefit,  if  the  estate  toe  devised,  appears  to  toe  still 
doutotful  (d). 

When  the  vendor  takes  an  independent  security  for  pay-  Is  lost  by 
ment,  this  will,  as  a  general  (e)  tout  not  universal  rule  (/),  toe  pendent"  ^ 
evidence  of  his  intention  to  atoandon  the  lien :  as  when  he  security, 
takes  a  charge  upon  stock  {g),  or  a  mortgage  of  another 
estate  (h) :  so,  taking  a  mortgage  of  part  of  the  sold  estate  is 
presumatoly   an  atoandonment   of   his  lien  as   respects  the 
residue  {%) :  so,  if,  toy  agreement  with  the  purchaser,  he  retains 
the  title  deeds  and  the  conveyance,  as  a  security  for  the 
unpaid  purchase-money,  he  is  in  the  position  of  an  equitable 
mortgagee,  and  his  ordinary  lien  is  lost  (Ic) ;  and  taking  a 
mortgage  upon  the  estate  for  a  part  only  of  the  unpaid  pur- 

{y)  S'wpra,  p.  2ii,  V.  Eyden,  L.  E.  7  Eq.  371.    Compare 

(z)  Vide  supra,  p.  435.  Birds  v.  Ashey,  24  Beav.  618. 

(o)  See  Sug.  680.  (c)  Sng.  675. 

(6)  Trimmer  v.  Sayne,  9  Ves.  209 ;  (/)  15    Ves.    348  ;     Saunders   v. 

see  4  Euss.  339,  n. ;  Sproule  v.  Prior,  Leslie,  2  Ba.  &  B.  615. 
8  Sim.  189, 193  ;  and  see  2  Myl.  &  {g)  Nairn  v.  Prowse,  6  Ves.  762. 

^  g4g_  (A)  See  6  Ves.  760.    In  Dimn  v. 

(c)  Sdby  V.  iSelhy,  4  Kuss.  336  ;  see  Oayfere,  1  De  G.  &  Jo.  665,  Lord 
earlier  cases,  cited  p.  338.  Cranworth  appears  to  hare  thought 

(d)  Wythe  v.  Hermiker  2  Myl.  &  that  the  lien  is  not  necessarily  lost  by 
Ke.  635,  645.    See  contrd  Lord  Mford  taking  a  real  security ;  sed  2?«we. 

T.  Powys-Keck,  L.  E.  1  Eq.  347,  a  (i)  Owpper  v.  Spotiiswoode,  Taml. 

case  of  specific  devise  ;  see  too  Hens-  21. 

man  v.  Fryer,  L.  E.  2  Eq.  627 ;  re-  W  See  Sugd.  680,  and  cases  there 

versed  L.  E.  3  Ch.  Ap.  420  ;  Gibbina  cited. 
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Chap.  XIV.    chase-money,  is  presumably  an  abandomnent  of  his  lien  for 

Sect.  1. 
the  balance  (T). 


But  not  by 
taking  note, 
bill,  or  bond ; 


although  pay- 
ment agreed 
to  be  de- 
ferred, 


But  he  does  not  show  an  intention  to  abandon  his  Hen  by 
merely  taking  any  document  which  only  evidences,  or  facili- 
tates the  enforcement  of,  his  claim  against  the  purchaser ;  e.  g., 
a  promissory  note  or  bill  of  exchange  (m),  or  bond  (m)  :  nor 
is  it  material  that  such  document  provides  for  the  money 
remaining  unpaid  for  a  specified  period,  e.  g.,  the  life  of  the 
vendor  (o). 


or  third      _        And  as  promissory  notes  and  bills  of  exchange  are  con- 
note or  bill.      sidered  merely  as  a  mode  of  payment  {p),  the  circumstance  of 

a  third  person  joining  in  them  as  surety,  will  not,  it  seems, 

affect  the  lien  {q). 

Whether  Whether  it  would  be  affected  by  taking  a  bond  or  covenant 

surety  joining   ^om  a  third  person,  is  undecided  (r);   but  probably  such 
in  bond.  would  be  the  case  (s). 


Whether  lost 
if  conveyance 
be  expressly 
in  considera- 
tion of  cove- 
nant, 


Where  the  sale  was  expressed  to  be  made  in  consideration 
of  the  purchaser's  subsequent  covenant  to  pay  an  annuity  and 
a  gross  sum  of  3000Z.  in  the  event  of  his  own  marriage,  there 
was  held  to  be  no  lien  for  the  3000/.  {t).  Upon  this  decision 
it  may  be  remarked,  that  the  nature  of  the  consideration,  and 
the  fact  of  a  covenant  being  taken,  furnished  strong  argu- 
ments in  favour  of  an  intention  to  abandon  the  lien  as 
respects  the  3000/. :  for  the  existence  of  a  lien  for  a  gross 


Q)  Bond  V.  Kent,  2  Vern.  281 ;  a 
note  was  given  for  payment  of  the 
balance ;  and  see  Hughes  y.  KeaiTiey, 
1  Sch.  &  Lef.  132—135. 

(m)  Although  it  be  negotiated,  Ex 
parte  Loaring,  2  Rose,  79 ;  but  see 
contra,  (in  the  case  of  goods,)  Bunney 
V.  Poyntz,  1  Nev.  &  M.  229. 

(»)  Wmier  v.  Lord  Anion,  3  Euss. 
488,  490 ;  see  6  Ves.  759. 

(o)  Winter  v.  Lord  Anson,  uU 
supra. 


[p)  15  Ves.  849  :  see  Teed  v.  Car- 
ruthers,  2  Y.  &  C.  C.  C.  31. 

({)  Hughes  v.  Kearney,  1  Sch.  & 
L.  132,  136;  Grwnt  v.  MUls,  2  Ves. 
&  B.  306. 

(»■)  2  Ves.  &  B.  809. 

(s)  Good  V.  Good,  10  Price,   109 
Sug.  678. 

(t)  Clarice  v.  BoyU,  3  Sim.  499 
and  see  Stuart  v.  Ferguson,  1  Hayes, 
452,  467;  and  Frail  v.  ElUs,  16  Beav, 
350. 
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sum,  the  payment  of  whicli  might  remain  contingent  during    Chap.  xiv. 

the  life  of  the  purchaser,  and.  which  depended  upon  an  event  '- — -;— 

the  probabilities  of  which  were  not  matters  of  calculation,  and  payable  upon" 
which  could  not  have  been  guarded  against  by  any  scheme 'of  ^abieTontin- 
insurance,  would  have  left  the  estate  in  his  hand  inalienable  ge^y- 
except  at  a  most  serious  sacrifice. 

So,  where  a  daughter,  on  the  eve  of  marriage,  sold  to  her  Or  if  convey- 
father  her  reversion  of  an  estate,  and  the  conveyance  was  pressiy  in  con- 
expressed  to  be  in  consideration  of  the  sum  of  3000^.  secured  ^^^5^*'°''  "^^ 
to  her  upon  the  terms  mentioned  in  a  bond  of  even  date,  and 
the  indorsed  receipt  was  for  "a  bond  for  the  sum  of  3000Z., 
being  the  full  consideration  within  expressed  to  be  given ; " 
the  bond  being  in  fact  for  securing  to  her  an  annuity  of  100^. 
during  the  joint  lives  of  herself,  her  husband,  and  father,  and 
for  payment  of  a   sum  of  3000^.  in  certain  contingencies 
depending  upon  lives  and  the  existence  of  issue,  and  subject, 
to  a  proviso  avoiding  the  bond  (as  regarded  the  3000/.)  in 
the  event  of  the  father  by  deed  or  will  making  a  certain 
specified  provision  for  his  daughter  or  her  husband,  it  was 
held,  that  no  lien  upon  the  estate  was  intended  to  or  did 
exist  (w). 

Both  these  cases  appear  to  have  been  rather  cases  of  family  The  doctrine 

„        , .  ,  1  ,  1    .1  considered, 

arrangement  than  of  ordmary  sale  and  purchase :  and  they 

do  not  seem  conclusively  to  show  that  the  lien  would  be 

discharged  by  the  mere  fact  of  the  conveyance  being  expressed 

to  be  in  consideration  of  a  bond  or  covenant  for  payment  of  a 

gross   sum  in  all  events;  the  sum  bging  in  fact  so  made 

payable.   They  may,  however,  perhaps,  induce  a  doubt  whether  Calculable 

Winter   v.  Lord  Anson  (x)  would  be  an   authority  for  the  i^ie  contin- 

cxistence  of  the  lien  where  a  vendor  takes  a  bond  for  a  future  gencies- 

consideration,  payable  upon  incalculable  contingencies  :  thus 

distinguishing  such  a  case  from  those  where  the  consideration 

is  payable  upon  a  calculable  contingency,  where  it  appears, 

judging  by  those  cases  upon  sales  in  consideration  of  an  annuity 

(u)  Parroit  v.  SweeOand,  3  Myl.  &      De  G.  M.  &  G.  209. 
K.  655  ;  and  see  Dyie  v.  Eendall,  2  (a)  3  Kuss.  488. 
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Chap.  XIV. 
Sect.  1. 


Lien  for 
annuity  con- 
sideration, is 
not  affected 
by  bond ; 


EFFECT  OF  CONTEYANOE  ON  RELATIVE 

next  adverted  to,  that  taking  a  bond  or  covenant  for  its 
payment  woiLld  not  affect  the  lien. 

For  the  authorities  show,  that,  in  the  absence  of  special  cir- 
cumstances {y),  a  vendor  selling  in  consideration  of  even  a  life 
annuity,  retains  a  lien  upon  the  estate,  although  he  take  a 
bond  or  covenant  for  payment :  this  was  decided  in  Tardiffe 
V.  Scrughan  (z) ;  a  case  which,  although  it  has  been  doubted  (a), 
is  considered  by  Lord  St.  Leonards  to  be  an  authority  (&) ;  and 
his  opinion  has  been  followed  by  Sir  James  Wigram,  V.-C.  (c), 
who,  however,  partly  grounded  his  decision  upon  the  fact  of 
the  purchaser  having  covenanted  with  the  vendor  to  uphold 
the  property;  but  the  authority  of  Tardive  v.  Scrughan  is 
now  undisputed. 


except  under 
special  cir- 
cumstances. 


Where,  however,from  the  form  of  the  transaction,  or  other 
circumstances,  it  appears  that  the  bond  or  covenant  is  in  fact 
given  in  substitution  for  the  consideration  money,  the  lien  is 
lost.  Thus,  where  an  equity  of  redemption  was  sold  ia  con- 
sideration of  two  annuities,  which  were  granted  and  covenanted 
to  be  paid  by  a  deed  of  even  date  with  the  conveyance,  and 
the  conveyance  was  expressed  to  be  made  by  the  mortgagor 
and  mortgagee  in  consideration  of  the  annuities  having  been 
so  granted,  and  of  the  mortgage  debt  having  been  paid  by  the 
purchaser,  it  was  held,  that  the  circumstance  of  the  separate 
deed  being  taken  as  a  security  for  the  annuities,  and  the  mode 
in  which  the  consideration  was  stated  in  the  conveyance, 
evidenced  an  intention  that  there  should  be  no  lien  (cQ. 


Whether 
affected  by 
bond  in  case 
of  sale  of 
reyersion. 


So,  where  a  reversion  was  sold  in  consideration  of  immediate 
life  annuities,  which  were  secured  by  bond.  Lord  Eldon,  lookiag 
to  the  nature  of  the  estate,  and  the  fact  of  a  bond  being  taken, 
held,  that  there  was  no  lien  :  the  annuities  might  all  determine 


[y]  As  to  which  see  Dimon  v.  Oay- 
fere,  21  Beav.  118,  and  vide  infrd,. 

{z)  Cited  1  Bro.  C.  C.  423. 

(a)  See  15  Ves.  362 ;  3  Sim.  502 ; 
but  see  13  Sim.  412. 

(5)  Richardmn  t.  M'Cawilamd,  Beat. 


457,460;  Sng.  676. 

(c)  Matthew  v.  Bowler,  6  Ha.  110. 

(d)  Buckland  v.  Pockndl,  13  Sim. 
406 ;  and  see  Frail  v.  Ellii,  16  Beav. 
350. 
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before  the  reversion  fell  into  possession ;  and  this,  coupled    Chap.  xrv. 

with  the  fact  of  the  vendor  taking  the  bond,  showed  that  he  — — 

did  not  intend  the  lien  to  subsist  (e) :  but  there  were  special 
circumstances  in  this  case,  which  showed  an  intention  on  the 
vendor's  part  to  rely  merely  on  the  personal  security ;  and  it 
cannot  be  (as  it  has  sometimes  been),  regarded  as  an  authority 
for  the  proposition  that  there  can  be  no  Lien  where  the  estate 
is  sold  in  consideration  of  an  annuity,  secured  by  a  bond  or 
covenant  (/). 

In  a  modern  case,  where  the  contract  was  to  sell  in  con-  Lien  waived 
sideration  of  an  annuity  for  three  lives  payable  quarterly,  and  tM™  of'con- 
"  to  be  secured  by  bond,"  it  was  held,  that  the  land  was  free ;  ^'^^• 
though  the  vendor  was  entitled  to  have  the  annuity  secured 
by  a  bond,  before  he  covild  be  called  on  to  convey  the  estate. 
The  Court  did  not  dispute  the  authority  of  Winter  v.  Lord 
Anson ;  but  considered  that  the  terms  of  the  contract,  and  the 
circumstance  that  the  existence  of  such  an  annuity  as  a  charge 
upon  the  property  would   have    seriously  interfered  with 
alienation,  rebutted  the  general  presumption  (g). 

Where  the  purchase-money  was  payable  by  instalments.  Where  pur- 

chaee-mouey 

which  were  secured  by  a  contemporaneous  bond,  the  hen  was  payable  by 

,  ,     ,   /7  \  instalments 

not  lost  {/I).  secured  by  a 

bond,  lien  not 
lost. 

Lord  Eldon  decided  (i),  that  the  nature  of  the  transaction  ^jg^  ^^y 
may  show  that  the  lien  is  to  subsist  as  to  part  of  the  unpaid  subsist  as  to 
purchase-money,  but  not  as  to  the  residue.  unpaid 

money. 

And  as  taking  a   substantive  and  independent  security  Presumable 
destroys  the  lien,  not  by  virtue  of  any  technical  rule,  but  either  way 
merely  by  indicating  the  intention  of  the  vendor,  the  Uen  buWed^'^" 
may,  notwithstanding  the  security,  be  preserved,  either  by 
express    agreement,   or  by  any  expressions  negativing  the 

(e)  See  Macireth  v.  Symmom,  15  118 ;  1  De  G.  &  Jo.  655,  and  see  and 

Ves.  351.  consider  judgment. 

(/)  See  Sug.  V.  &  P.  869,  llth  ed.,  {h)  Collins  v.  ColUns,  31  Beav.  346. 

and  see  14th  ed.,  p.  676,  note.  (»)  Machreth  v.  Symmons,  15  Ves. 

(g)  Dixon   v.    Gayfere,   21    Beav.  351 ;  1  Wh.  &  T.  L.  Ca.  194. 
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^•j??- z^^^-    presumable  intentioji  to  abandon  it  (k) ;   e.  g.,  a  stipulation 

that  the  estate  shall  not  be  sold  untU  the  money  is  paid,  or 

unless  with  the  consent  of  the  vendor  and  the  surety  {l) ;  or 
by  parol  evidence  negativing  such  presumable  intention  (m)  : 
and  this,  although  such  intention  be  collected  from  the  terms 
in  which  the  consideration  is  stated  on  the  face  of  the  con- 
veyance, and  acknowledged  in  the  indorsed  receipt  (m).  And, 
on  the  other  hand,  the  intention  to  abandon  the  lien,  in  cases 
where  only  a  note  or  bond  is  taken,  may  be  evidenced  by  a 
parol  express  agreement  (w) ;  or  by  expressions  inconsistent 
with  its  continuance  ;  e.  g.,  expressions  referring  to  a  re-sale  of 
the  property  before  the  time  fixed  for  payment  of  the  amount 
due  to  the  vendor  (o)  :  and  the  same  would  no  doubt  be  the 
rule  in  a  case  where  no  security  was  taken. 

Not  lost  by  The  lien  is  not  lost  by  an  unauthorised  or  improper  payment 

unauthorised  •'  r     r     r  j 

payment  to  to  the  vendor  s  agent  (p). 
agent. 

Lien,  how  "Where  a  vendor  ioined  in  a  deed  by  which  the  purchaser 

lost  as  against  . 

third  parties,    mortgaged  the  estate  to  a  third  party,  who  advanced  part  of 

the  purchase-money,  he,  of  course,  was  held  to  have,  as  against 
such  mortgagee,  no  lien  for  the  unpaid  balance  {q)  :  so,  where, 
upon  a  purchase  by  trustees,  the  vendor,  knowing  the  money 
to  be  trust  money,  signed  the  usual  indorsed  receipt,  but 
allowed  part  of  it  to  remain  in  the  hands  of  one  of  the  trustees 
without  the  knowledge  of  his  co-trustees,  or  cestuis  que  trmt, 
he  was  held  to  have  no  lien  (r).  So,  where  a  trustee  purchased 
on  behalf  of  his  cestui  que  trust,  and  the  recitals  of  the  con- 
veyance disclosed  the  trust,  and  contained  a  statement  that  a 
sufficient  portion  of  the  trust  funds  had  been  called  in  to 
provide  the  purchase-money,  for  the  whole  of  which  there  was 
an  iadorsed  receipt,  the  real  fact  being  that  part  of  the  price 


(i)  See  Austen  t.  Ealsey,  6  Ves.  228. 

475,  483.                            '  (p)   Wroutv.  Dawes,  25  Beav.  369  ; 

(Z)  Elliot  V.  Edwa/rds,  3  Bos.  &  P.  and  see  Wilson  v.  Keating,  5  Jur.  N.  S. 

181.  815. 

(m)  Frail  v.  Ettis,  16  Beav.  350.  (q)  Good  v.  Pollard,  9  Pri.  544. 

(»)  1  Sim.  &  St.  445.  \r)  White  T.  Wakefield,  7  Sim.  401. 

(o)  See  Er  pa/rte  Parhet,  1  G.  &  J. 
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was  contributed  by  the  trustee  personally,  and  was  secured  by    Chap.  xiv. 
his  bond  and  a  deposit  of  the  title  deeds  with  the  vendor,  it  ^^-1^ — 


was  held  that  the  latter  had  no  lien  on  the  deeds  for  the 
balance  due  to  him  (s). 

And  no  lien  will  be  assumed  in  favour  of  parties  who  None  implied 
are,  by  law,  discLualified  from  holding  such  an  interest  in  real  d^q^aiified 
estate  {f).  parties. 

A  vendor's  lien  can  be  enforced  only  by  suit  in  Equity;  Lien  merely 

and  he  cannot,  at  the  same  time,  sue  in  Equity,  and  bring  an  yendor  cannot 

action  at  Law  upon  any  bond  or  other  security  which  he  may  ^'  """^  ^"^  **■ 
,  .  .  Law  and  in 

have  taken  tor  payment  of  the  money :  but  if  he  fail  in  one  Equity. 

remedy  he  may  resort  to  the  other  (u). 

Where  the  vendor  conveys  the  estate  to  the  purchaser,  and  jg  ^  protee- 
takes   a  re-conveyance,   by  way  of  mortgage,  for  securing  tio^  against 
payment  of  part  of  the  purchase-money,  his  lien  appears  to  judgment- 
render  the  security  unimpeachable  by  judgment  creditors  of  when.    ' 
the  purchaser  :  but  the  validity,  as  against  such  creditors,  of 
powers  of  sale  and  leasing,  and  other  special  powers  in  the 
mortgage,  would  probably  depend  upon  their  having  been 
stipulated  for,  as  part  of  the  agreement  for  sale,  or  if  subse- 
quently thereto,  then  prior  to  the  entering  up  of  the  judgments. 
Even  when  the  conveyance  and  mortgage  are  embodied  in  the 
same  instrument,  which  in  this  case  may  take  the  form  of  a 
covenant  by  the  vendor  to  convey  on  payment  of  the  balance, 
the  validity  of  the  powers  would  seem  to  depend  upon  either 
their  having  been  previously  stipulated  for  as  above  suggested, 
or  upon  the  fact  of  the  vendor  having  taken  them  as  part 
of  his  security  without  notice  of  the  judgments  ;  which  want 
of  notice,  if  he  came  to  exercise  the  powers,  he  could  never 
conclusively  prove  as  against  an  intending  purchaser  or  lessee. 
The  only  safe  course  is  to  bargain  in  the  original  contract  of 
sale  for  the  insertion  of  the  powers. 


(a)  Mair  v.  JoUy,  26  Beav.  143.  («)  Barker  v.  Srmrk,  3  Bear.  64. 

(J)  Saprd,,  p.  405. 
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Chap.  XIV. 
Sect.  1. 


Where  a  purchaser  paid  part  of  his  purchase-money,  and 
was  let  into  possession,  but  took  no  conveyance,  and  the  vendor 
obtained  a  decree  against  him  for  sale  of  the  property,  it  was 
held,  that  a  purchaser  under  the  decree  was  not  compellable 
to  complete  without  the  concurrence  of  the  registered  judgment 
creditors  of  the  original  purchaser,  who  were  not  parties  to 
the  suit,  and  whose  judgments  were  prior  to  the  decree  (x). 


Vendor  has  no 
claim  for  mis- 
calculated 
interest. 

Can  sue  on 
lOU. 


A  vendor,  having  given  the  usual  release  in  the  body  of  the 
conveyance  for  the  purchase-money,  cannot  bring  an  action 
for  interest  which,  through  an  error  of  calculation,  has  been 
omitted  to  be  paid  (y) :  but  an  action  lies  on  an  I  0  U  given 
for  purchase-money  contemporaneously  with  the  execution  of 
the  conveyance  which,  in  the  usual  way,  recites  payment  and 
releases  the  purchaser  (z). 


Illegal  con- 
tract. 


Where  the  original  contract  is  tainted  with  illegality,  this 
is  a  defence  to  an  action  by  the  vendor  upon  any  security 
which  may  have  been  given  for  the  balance,  of  the  purchase- 
money  (a). 


Vendor's  lien        We  have  already  seen  that  the  vendor  to  a  railway  company 

purchase-         ^^  ^'^  ^^^  ^°^  ^is  unpaid  purchase-money  upon  the  moneys 

tSTrailway'^^  deposited  in  Court  under  the  Lands  Clauses  Consolidation 

company.         Act  (6) :  he  has,  however,  the  ordinary  vendor's  lien  upon  the 

land  taken  ;  and,  notwithstanding  that  the  railway  is  actually 

made  and  ready,  or  even  open,  for  traffic,  he  may,  in  default 

of  payment,  obtain  an  order  for  sale  of  the  land  (c) :  but  the 

lien  must  be  first  declared  by  a  decree  of  the  Court  (d)  ;  and 


(k)  Be  Governors  of  Qrey-coat  Hos- 
pital V.  Westminster  Imp.  Comrms., 
1  De  G.  &  Jo.  531 ;  and  see  Knight 
V.  Poeock,  24  Beav.  436. 

(_y)  Earding  v.  Ambler,  3  M,  &  W. 
279. 
>     (»)  Berry  v.  Storey,  2  0.  L.  E.  815. 

(a)  Fisher  v.  Bridges,  3  El.  &  B. 
C42.  As  to  illegal  agreements,  vide 
svprd,  p.  221. 

(6)  Vide  supri,,  p.  652. 


(c)  Wing  V.  Tottenham  and  Bamp- 
stead  Jn.  B.  Co.,  L.  R.  3  Ch.  Ap.  740  ; 
Walker  v.  Wa/re,  Madkam  and  Bun- 
tingford  R.  Co.,  L.  E.  1  Eq.  195; 
where  the  line  was  actually  opened 
for  public  use. 

(d)  Att.-Qen.  v.  SitUnghowme  and 
Sheemess  B.  Co.,  L.  E.  1  Eq.  636; 
Bishop  of  Wincliester  v.  Mid  Hants 
B.  Co.,  L.  E.  5  Eq.  17. 
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the  fact  of  a  deposit  and  bond  having  been  made  under  the    Chap.  xiv. 

85th  section,  does  not  prejudice  his  lien  for  the  excess  of  the  '— — 

purchase  and  compensation  moneys  over  the  sum  deposited  (e). 
It  would  seem  that  he  cannot,  upon  an  interlocutory  applica- 
tion, restrain  the  company  by  injunction  from  using  the  land 
for  the  purposes  of  their  undertaking ;  except  perhaps  where 
they  are  destroying  the  property,  and  irremediable  damage  is 
likely  to  ensue  (/)':  but,  in  one  case,  where  a  decree  was 
made  against  the  company  for  specific  performance  of  the 
contract,  and  for  payment  of  the  purchase-money  within  a 
limited  period,  leave  was  granted  to  the  plaintiff  to  apply  for 
an  injunction  in  default  of  payment  {g) :  and  it  seems  clear 
that  in  such  a  case  the  landowner  is  entitled  to  have  a  receiver 
appointed  (h). 


(2.)    Whether  the  vendor  has  any  remedy  if  the  estate  has  leen      Section  2. 
sold  at  an  undervalue ; — or  more  has  leen  conveyed  than  was 
intendeds 

The  vendor,  after  conveyance,  has  no  remedy,  if  the  pro-  Vendor  has 

,.  no  claim  in 

perty  prove  to  be,  as  respects  either  quantity  or  quality,  more  respect  of 

valuable  than  was  imagined :  for  instance,  where  the  residue  ™tenf^or^  '° 
of  a  lease,  of  which  twenty  years  were  in  fact  unexpired,  was  ''f^^^°l  *'^^ 
sold  under  the  impression  that  only  eight  years  were  to  run, 
and  the  price  was  fixed  on  that  supposition,  the  vendors, 
although  trustees,  were  held  bound  by  the  conveyance  : 
Lord  Cottenham,  in  affirming  the  decree  of  V.-C.  K.  Bruce 
dismissing  the  vendor's  bill,  observed,  "  Suppose  a  party  pro- 
posed to  sell  a  farm,  describing  it  as  '  all  my  farm  of  200 

(e)  Walker  v.   Ware,  (tc.,  R.   Co.,  ^amto  iJ.  Co.,  L.  E.  5  Eq.  17. 
ubi  swprd.  W  Bishop    of  Winchester  v.  Mid 

(/)  Pell  T.  Northampton  and  Ban-  Hants  B.  Co.,  uU  supra ;  but  see  Fell 

bury  Jn.  S.  Co.,  L.  E.  2  Eq.  100  ;  and  v.  Northampton  and  Banbury  Jn.  S. 

Bee  Cosm  V.  The  Bognor  R.  Co.,  L.  E.  Co.,  ubi  suprd,  where  Turner,  L.  J., 

1  Ch.  Ap.  594,  where  on  appeal  an  seems  to  have  had  some  doubt  upon 

order  of  the  M.  E.  granting  an  in-  the  point.    See  as  to  appointment  of 

junction    was    affirmed,    dissentiente,  a  receiver  against  a  railway  company. 

Turner,  L.  J.  30  &  31  Vict.  c.  127,  3.  4  ;  31  &  32 

(y)  Bishop  of    Wincliester  v.  Mid  Viot.  c.  79. 
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ciiap.  XIV.    acres,'  and  the  price  was  fixed  on  that  supposition ;  but  it 

— —    afterwards  turned  out  to  be  250  acres,  could  he  afterwards 

come  and  ask  for  a  re-conveyance  of  the  farm  or  payment  of 
the  difference  ?  Clearly  not ;  the  only  equity  being  that  the 
thing  turns  out  more  valuable  than  either  of  the  parties  sup- 
posed. And  whether  the  additional  value  consists  in  a  longer 
term  or  larger  acreage'  is  immaterial"  (*). 

or  the  extent         Nor,  where  several  persons  have  joined  in  conveying  an 
therein.  estate  to  a  purchaser  for  a  full  consideration,  can  one  of  them 

be  afterwards  heard  to  say  that  he  was  under  a  misappre- 
hension as  to  the  extent  of  his  interest  in  the  property  (k). 
In  one  case  where  a  woman,  who  had  a  life  interest  settled 
to  her  separate  use,  joined  with  her  supposed  husband  (who 
was  in  fact  married  to  another  woman)  in  assigning  it  to  a 
purchaser,  she  was  held  bound  by  the  assignment  (l) :  but  in 
this  case  it  is  difficult  to  see  how  any  fair  question  could  be 
raised;  since  the  woman  assigned  the  property  not  qiid  a  feme 
covert,  but  as  being,  ia  regard  thereto,  a  feme  sole jn  contem- 
plation of  a  court  of  equity. 

And,  in  the  absence  of  express  qualifyiag  words,  it  will  be 
presumed  that  each  conveying  party  intended  to  pass  all  his 
different  rights  and  interests  in  the  property.  But  in  one 
case  (m),  where  a  vendor  was  beneficially  interested  in  one 
share,  and  was  also  trustee  of  another  share,  it  was  held  by 
the  House  of  Lords  that  the  purchaser  did  not  acquire  the 
legal  estate  in  the  latter  share,  notwithstanding  that  the 
cestui  que  tnost  joined  in  the  conveyance  for  the  purpose  of 
passing  the  beneficial  interest;  but  this  decision  has  been 
universally  disapproved  (n). 


(i)  OUa  V.  Whittaher,  2  Ph.  338 ;  (l)  Siurge  v.  Stmr,  2  Myl.  &  Ke. 

1  De  G.  &  Sm.  83.  195. 

(it)  Maiden  v.  MericJc  or  Menil,  2  (m)  Faussett  v.  Ca/rpenter,  2  Dow. 

Atk.  8  ;  Ma/rshall  T.  Collett,  1  Y.  &  &  Cla.  232. 

C.  232  ;  Evans  V.  Jones,  Kay.  29  ;  and  (m)  See  Oa/rter  v.  Ca/rter,  3  K,  &  Jo. 

sec  also  Bone  v.  Ba/rtqn,  2  Jur.  N,  S,  635  ;  Sug.  743. 
1032. 
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And  where  the  owner  of  an  estate  has  sold  and  conveyed    Chap.  xrv. 
it  in  consideration  of   the  purchase-money  being,   at   his 


request,  paid  to  a  third  person,  he  cannot  afterwards  impeach  ^"priceTa^d"' 

the  sale  upon  the  ground  of  such  person  having  exercised  \°.  another,  at 
°  -^  °  his  request. 

undue  iniiuence  over  him: — unless  he  can  clearly  fix  the 
purchaser  with  a  g-itasi-fraudulent  knowledge  of  such  being 
the  case  (o). 

But  the  above  cases  must  be  distinguished  from  those  AUkr,  if  pro- 
where  the  conveyance,  by  mistake,  comprises  more  than  intended  to  be 
either  party  intended  to  deal  with  (^) :  as  where,  upon  a  gonYe\"d'^^ 
contract  for  sale  of  farm  A,,  the  conveyance  by  mistake 
includes  lands  parcel  of  farm  B. ;  or  where  the  plan  on  the 
deed  comprises  more  land  than  was  intended  to  be  con- 
veyed (q) ;  or  where  the  words  of  conveya,nce  are  more  com- 
prehensive than  the  recitals  'as  to  the  property  to  be 
conveyed  (r) ;  or  where  a  clause  is  accidentally  inserted  in 
the  deed  contrary  to  the  agreement  (s) :  and  if,  in  any  other 
respect,  the  deed  fails  to  carry  out  that  which  is  proved  to 
have  been  the  common  intention  of  all  material  parties,  a 
Court  of  Equity  will  rectify  the  error  (t) ;  but  the  mistake 
must  have  been  mutual  (m)  ;  and  the  extent  of  the  proposed 
alteration  should  be  ascertained  by  evidence  contemporaneous 
with,  or  anterior  to,  the  deed  (x). 

In  a  recent  case  at  Law,  where  A.,  being  seised  in  fee  of 
an  undivided  moiety  of  a  messuage,  and  having  a  lease  of 
the   other  moiety  with   a  covenant  not  to  assign  without 

(o)    See   and   consider   Blackie  v.  («)  Hoh  t.  JSutteriinci;,  2  Pri.  190. 

Clarh,  15  Beav.  595,  801.  (t)   Wright  v.  Goff,  22  Bear.  207. 

(p)    Tyler  v.  Beversham,   Kep.   t.  (a)  Earl  of  Bradford  v.  Sari  of 

rinch,  80  ;  Thomas  v.  Davia,  1  Diok.  Bximney,  30  Beav.  431 ;  but  see  Gar- 

301  ;  see  Beaumont  v.  Bramley,  Turn.  rard  v.  Frankel,  ib.,  445  ;  and  see 

&  E.  41  ;  Marquess  v.  Marchioness  of  Ham-is  v.  Peppcrell,  L.  B.  5  Eq.  1, 

Exeter,  3  Myl.  &  C.  321 ;  Mortimer  T.  where  the   Court  rectified  the  yen- 

SlwrtaU,  2  Dru.  &  W.  363.  dor's  error,  giving  the  purchaser  the 

iq)    Harris  v.  Pepperdl,  L.   B.   5  option  of   declining   the    purchase; 
Eq..l. 


»  Jenner  v.  Jenner,  L.  B.  1  Eq.  (k)  Earl  of  Bradford  v,  Earl  of 

36i  ;  and  see  RooTce  v.  Lord  Kensing-      Bomney,  30  Bear.  431. 


ton,  2  K.  &  J.  753. 
roji.  II. 
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Chap.  XIV.    licence,  after  reciting  tliat  he  was  seised  in  fee  of  tlie  entirety, 


Sect.  2. 


granted  to  B.  by  way  of  mortgage,  all  his  estate  and  interest 
in  the  messuage,  and  by  the  same  deed  assigned  other  lease- 
hold property  of  which  he  was  possessed,  it  was  held  that 
only  the  moiety  of  which  he  was  seised  in  fee  passed  by  the 
deed  {y).  Stress  was  laid  on  the  fact  that  the  deed  was  only 
a  security  for  a  debt,  and  not  an  absolute  purchase ;  but  the 
only  sufficient  reason  for  the  decision  was  that  if  the  lease- 
hold moiety  was  held  to  pass  there  would  be  a  forfeiture. 
There  can  be  no  doubt  that  the  fact  of  part  of  the  messuage 
being  held  under  a  lease  was  overlooked,  and  that  it  was  the 
intention  of  both  parties  that  the  whole  should  be  included 
in  the  deed.  The  covenant  in  the  lease  was  against  assign- 
ment only ;  and  if  the  question  had  come  before  a  Court  of 
Equity,  the  mortgagee  would  probably  have  been  held  entitled 
to  require  an  underlease. 

DiBtinction  The  difference  between  cases  where  the  conveyance  is  rec- 

"between  Ccises 

■where  convey-  tified  on  the  ground  of  mistake,  and  cases  where  the  vendor 

fied^on  ground  ^^^  ^°  ^^^medy  for  his  own  mistake  in  the  conveyance  as  to 

of  mistake  and  the  quantity  or  quality  of  the  estate  is  this,  viz.,  that  in  the 

where  vendor  j.  ./  x  ^ 

has  no  remedy,  former  the  parties  never  intended  to  deal  with  the  property 

which  is  conveyed ;  while,  in  the  latter  («),  the  vendors  do 
intend  to  sell  all  their  remaining  interest  in  the  property,  but 
by  their  own  mistake  they  misdescribe  what  that  interest 
is  (a) :  so,  in  the  case  put  by  Lord  Cottenham,  the  vendor 
would  really  intend  to  sell  the  entire  farm,  and  the  only  mis- 
take would  be  as  to  the  quantity.  We  may  here  remark,  that 
at  Law,  evidence  cannot  be  received  to  contradict  the  con- 
veyance by  showing  that  property,  which  would,  primd  facie, 
pass  under  general  words,  was  not  intended  to  be  included  in 
the  purchase  (&).  But,  although  a  conveying  party  may  be 
unable  to  set  up  his  own  mistake  to  the  prejudice  of  the 
grantee,  he  may  not  be  bound  thereby  as  between  himself 

(y)  ^Francis   v.  Minton,  L.  K.  2  Jackson,  2  Mac.  &  Gr.  372. 

C.  P.  543.  (5)  Doe  d.  Norton  v.  WcbsUr,  4  Per. 

(a)  OhiU  V.  WhittaTcer,  2  Ph.  338.  &  Dav.  270. 
(a)  2  Ph.  341  ;  and  see  Howhins  v. 
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and  other  parties  to  the  assurance  (c).     In  a  recent  case,     Chap.  xiv. 

where  the  plan  on  the  conveyance  comprised  more  land  than  '— — 

the  vendor  intended  to  convey,  the  Court,  in  a  suit  by  the 
vendor  to  rectify  the  deed,  gave  the  purchaser  the  option  of 
having  the  contract  annulled,  or  of  taking  the  conveyance  in 
the  form  which  the  vendor  intended ;  and  this  decision  was 
rested  on  the  ground  that  where  the  parties  can  be  placed  in 
the  same  position,  as  if  no  contract  had  been  executed,  the 
Court  will  interfere,  provided  the  party  aggrieved  comes 
speedUy  for  redress  (d)  :  but,  after  conveyance,  the  parties 
can  seldom  be  restored  to  their  original  position ;  and  it 
would  seem  the  sounder  doctrine  that,  in  such  a  case,  no 
relief  should  be  granted,  unless  both  parties  have  participated 
in  the  error.  In  the  case  just  cited  the  purchaser  appears  to 
have  been  not  altogether  free  from  blame  (e) ;  and  it  cannot 
be  regarded  as  an  authority  for  the  proposition  that  the 
Court  will,  to  the  prejudice  of  an  innocent  purchaser,  rectify 
a  conveyance  merely  on  the  ground  of  the  vendor's  mistake. 

If,  however,  the  vendor,  in  fixing  the  price,  have  altogether  Or  if  vendor 
relied  upon  information  furnished  to  him  by  the  purchaser,  rely  on  pu" 
and  such  information  turn  out  to  have  been  (even  uninten-  ^^^^^  ^°^'"^' 
tionally)  materially  incorrect,  this  may  entitle  the  vendor, 
even  after  conveyance,  to  relief  in  Equity  (/). 

And  relief  has  also  been  afforded,  where  a  purchaser  know-  Or  if  purchase 

.       ,  ,  •  1       i  ■  were  at  under- 

ingly  obtamed,  for  an  madequate  consideration,  a  conveyance  ^aluo  from 

from  a  vendor  in  humble  circumstances  and  ignorant  of  his  ^^nfof  J§g°' 

rights  (g) ;   and,  in  other  cases,  where  advantage  has  been  rights,  &o. 

taken  of  the  vendor's  distress  to  procure  an  unfair  bargain  (h). 

And  where  a  person  who  well  knew  the  value  of  the  property, 

(c)   See  Harrymam  t.   Collins,  18  158  ;  10  Beav.  36. 

Beay.  U.  (5')  ^'""""^  '^-  Llewellyn,  2  Bro.  C. 

(d)  Harris  v.  Pepperell,   L.  K.  5  C.  150 ;  see  droves  v.  Perkins,  6  Sim. 

Eq.  5 ;  the  mistake  -was  not  disco-  576  ;  and  Sturge  v.  Sturge,  12  Beav. 

vered  until  three  months  after  the  229. 

execution  of  the  conveyance.  (A)  See  Pickett  v.  Loggon,  14  Ves. 

(e)  Bach  party  had  to  pay  his  own  215,  231 ;  Murray  v.  Palmer,  2  Sch. 

costs,  &  L.  474,   486 ;   Wood  v.  Ahrey,   3 

(/)   Ca/rpimd  V.   Powis,   11  Jur.  Madd.    417;     Gordon    v.    Crawfm-d, 

M  2 
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Chap.  XIV. 
Sect.  2. 


obtained  from  a  young  man,  a  common  sailor,  lately  come 
ashore,  and  much  pressed  for  money,  an  estate  for  a  gxossly 
inadequate  price,  the  Court,  even  as  against  the  devisees  of 
the  purchaser,  appointed  a  receiver  before  the  hearing  {i). 


General  rub 
as  to  distress. 


It  was  laid  down  by  Lord  Langdale  (k),  that  a  man  who  is 
in  distress  may  nevertheless  contract ;  and  if,  being  in  dis- 
tress, he  procure  other  persons  to  consent  to  an  agreement 
which  he  would  not  himself  have  requested  or  consented  to 
if  he  had  not  been  in  distress,  and  afterwards  successfully 
urges  and  obtains  the  performance  of  that  agreement,  and, 
after  that,  acquiesces  for  a  length  of  time  in  the  performance 
without  any  notice  of  dissatisfaction  or  complaint,  he  is  not 
entitled  to  set  aside  the  transaction  on  the  mere  groxmd  of  his 
poverty  or  distress,  in  the  absence  of  any  deception  or  fraud 
proved  to  have  been  practised  on  him. 


Inadequacy  of 
consideration, 
no  general 
reason  for 
setting  aside 
conveyance. 


We  shall  hereafter  see  (J)  that,  upon  the  purchase  of  an 
estate  in  possession,  and  where  no  fiduciary  relation  exists 
between  the  parties  (m),  mere  inadequacy  of  consideration, 
unless  shown  to  be  the  result  of  fraud,  surprise,  misrepre- 
sentation (n),  or  improper  concealnient  on  the  part  of  the 
purchaser,  will  be  no  defence  even  to  a  suit  for  specific  per- 
formance, unless  the  inadequacy  be  so  gi-eat  as  in  itself  to 
furnish  evidence  of  fraud  (o)  :  and  a  case  sufficient  as  a  defence 
to  a  suit  for  specific  performance  may  be  insufficient  to  enable 
the  vendor  to  rescind  the  contract  after  conveyance  {p). 


cited  Sug.  276.  See  Ourzon  v.  Bel- 
worthy,  3  H.  L.  C.  742. 

(i)  StilweU  y,  WUMng,  Jao.  280 ; 
see  Farmer  v.  Fa/rmer,  1  H.  L.  0. 
724,  where  the  vendor  was  deaf  and 
dumb,  but  under  the  circumstances 
relief  was  refused. 

(h)  Knight  v.  Ma/rjoribanhs,  11 
Beav.,  see  p.  349. 

(V)  Infrd,,  Ch.  XVIII. 

(m)  Harrison  v.  Guest,  8  H.  L.  Ca. 
481 ;  Denton  v.  Dormer,  23  Beav.  285. 

(w)  See  Pickett  v.  Loggon,  14  Ves. 
215  ;  ReyneU  v.  Sprye,  8  Ha.  222  ;  1 


De  G.  M.  &  G.  660. 

(ft)  See  JJice  v.  Gordon,  11  Beav.265  ; 
Drought  v.  Bustace,  1  Moll.  328,  338. 

{p)  See  Sug.  244 ;  Vigers  v.  Pife, 
8  CI.  &  P.  645  ;  Playford  v.  Playford, 
4  Ha.  546 ;  Bellamy  v.  Sahine,  2  Ph. 
425  ;  Wilde  v.  Gibson,  1  H.  L.  Ca. 
617  ;  Falche  v.  Gray,  4  Dr.  661.  Lord 
Eldon  seems  to  have  entertained  a 
different  opinion,  see  CoUs  v.  Tre- 
cothick,  9  Ves.  234.  As  to  a  mis- 
statement of  the  consideration  in  the 
conveyance,  see  Gibson  v.  Russdl,  2 
Y.  &  C.  C.  C.  104  ;  Bowen  v.  Ki/rwan, 
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And  where  both  parties  at  the  time  of  the  contract,  are    Chap.  xiv. 
equally  in  the-  dark  as   to   the  value  of  the   property,  (as       ^'"'*'  ^' 


where  the  sale  was  of  an  aUotment  under  an  Inclosure  ^nce."' '^°°" 
Act,  which  had  not  yet  heen  set  out),  mere  inadequacy 
of  consideration  is  no  defence  to  a  suit  for  specific  perform- 
ance (g'). 

A  distinction  has  been  made  between  cases  where  the  con-  Uncertainty  of 
sideration  is  for  a  stated  sum,  and  where  it  is  for  an  uncertain  cSeration. 
amoimt,  as,  e.  g.,  a  life  annuity.  In  the  latter  class  of  cases, 
it  has  been  thought  that  while  the  contract  is  executory,  the 
Court  will  entertain  the  question  of  the  adequacy  of  the 
consideration  :  but  it  seems  doubtful  whether  this  distinction 
is  sustainable.  In  all  the  cases  where  a  contract  for  sale  in 
consideration  of  an  annuity,  or  other  uncertain  payment,  has 
been  set  aside,  there  appears  to  have  been  some  other  ground 
for  relief  besides  mere  inadequacy  of  consideration,  as,  e.  g., 
fraud  or  undue  influence  (r). 

The  non-employment  of  a  solicitor  on  the  vendor's  behalf  Waat  of  pro- 
will  not  make  a  sale  for  undervalue  impeachable,  if  the  vendor  ^^Ice." 
were  fiiUy  aware  of  the  nature  of  the  transaction  (s).  Thus, 
where  the  consideration  was  a  provision  of  board  and  lodging 
for  the  vendor,  a  bed-ridden  old  man,  during  the  rest  of  his 
life,  and  he  refused  all  professional  advice,  and  deliberately 
pressed  the  sale  upon  the  purchaser,  the  transaction  was  up- 
held, notwithstanding  the  inadequacy  of  the  consideration  (f) : 
but  a  purchase  from  a  poor  sick  man,  shortly  before  his  death, 
partly  in  consideration  of  a  weekly  payment,  under  circum- 
stances of  great  precipitation,  and  without  proper  protection, 
was  set  aside  (u).  So,  also,  where  the  consideration  was  an 
inadequate  weekly  payment,   and   the  vendor,  an  old   and 

LI.  &  G.,  t.  Sug.  47,  65  ;  Ahearne  T.  Jur.  N.  S.  857  ;  and  mde  infrd,  Cli. 

Hogan,  1  Dm.  310,  320,  326.  XVIII. 

(?)  Anon.  1  Bro.  C.  C.  158,  cited  (s)  Harrison  v.  Guest,  8  H.  L.  Ca. 

6  Ves.  24 ;  see  also  Baxmdcde  v.  SeaU,  481 ;  6  De  G.  M.  &  G.  424. 

19  Beav.  601.  (*)  Harrison  T.  OtKst,  uii  suprd. 

(r)  See  Davies  v.  Cooper,  5  My.  &  («)  ClarJc  v.  Malpas,  31  Bear.  80  ; 

Or.  270  ;    ValenHne  v.  Dickinson,  7  affd.  on  appeal,   h    h\t^     ^^tj    'h   M^' 
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Chap.  XIV.    infirm  woman,  was  ignorant  of  the  value  of  the  property,  and 

Sect.  2. 
had  no  professional  advice  (x). 


Disfinction  in 
cases  of  rever- 
sionary 
interests. 


Onus  probandi 
was,  till  lately, 
on  purchaser. 

Except  where 
vendor  fixed 
the  price. 


But,  until  a  recent  Statute,  which  we  shall  presently  notice, 
there  was  a  weU-recognlsed  distinction  between  sales  of 
estates  in  possession  and  estates  in  reversion :  and  on  sales 
of  the  latter  description,  if  effected  by  private  contract,  mere 
inadequacy  of  consideration  would  enable  the  Court  to  decree 
a  re-conveyance :  and  the  onus  probaTidi  did  not,  as  in  ordinary 
cases,  rest  with  the  plaintiff  seeking  to  impeach  the  sale,  but 
with  the  defendant  who  upheld  it  (y) ;  except  where  the 
vendor  himself  fixed  the  price  (z). 


The  rule  ap- 
plied where 
the  transac- 
tion was  a 
mortgage. 


And  the  rule  was  held  to  apply  equally  where  the  trans- 
action was  a  mortgage  or  charge,  and  not  an  absolute  sale  (a) ; 
and  it  was  not  material,  that  the  reversioner  was  of  mature 
age,  and  fully  cognizant  of  the  nature  and  effect  of  the  trans- 
action (6) ;  nor  was  it  necessary  for  him  to  show  that  at  the 
time  he  was  in  pecuniary  distress  (c) ;  and,  notwithstanding 
the  most  perfect  hona  fides,  the  transaction  might  be  set 
aside,  unless  full  value  was  given  (d). 


What  inte- 
rests are  re- 
versionary 
within  the 
rul* 


The  relief  was  afforded  where  a  small  part  of  the  property 
was  in  possession  and  the  bulk  was  reversionary  (e) ;  in  one 
case,  where  the  value  of  the  property  in  •  possession  was 
1331^.,  and  of  that  in  reversion  only  2)121.,  the  purchase  was 
nevertheless  set  aside  for  imdervalue  (/) ;  but  the  rule  did 
not  apply  where  the  tenant  for  life  concurred  with  the  imme- 
diate reversioner,  so  that  the  sale  was,  in  effect,  of  an  estate 


{x)  Baker  v.  Monk,  33  Beav.  419  ; 
affd.  on  appeal,  10  Jur.  N.  S.  691. 

(y)  See  Coles  v.  Trecothidk,  9  Ves. 
246  ;  Qowland  v.  D.e  Fwria,  17  Ves., 
see  p.  24  ;  Einchsman  v.  Smith,  3 
Buss.  433  ;  Kendall  v.  Beckett,  2  Euss. 
&  M.,  see  p.  90  ;  Addis  v.  Ganvpbell, 
1  Beav.,  see  p.  262. 

(z)  Perfect  v.  Lcme,  3  De  G.  P.  & 
Jo.  369. 

(o)  Bromley  v.  Smith,  26  Beav. 
644. 


(6)  Ih.  Bmmet  v.  Tottenluim,  10 
Jur.  N.  S.  1090. 

(c)  Bromley  v.  Smith,  tsJi  svpri,. 

{d)  St.  Albyn  v.  Hardmg,  27  Beav. 
11 ;  Foster  v.  Soberts,  29  Beav.  467  ; 
see  also  Salter  v.  Bradshaw,  26  Beav. 
161. 

(e)  Lord  Portmore  v.  Taylor,  4  Sim. 
182. 

(/)  Nesbitt  V.  Berridge,  32  Beav. 
282;  9  Jur.  N.  S.  1044;  afifd.  10 
Jvir.  N.  S.  53. 
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in  possession  (g)  ;  nor  where  the  sale  was  made  by  a  vendor    Chap.  XIV. 

entitled  to  what  was  substantially,  an  estate  in  possession,  '^—^ — 

and  to  the  ultimate  reversion,  subject  only  to  an  intervening 
life  estate  QC) ;  nor  where  the  contract  was  entered  into 
between  a  tenant  and  the  person  entitled  to  the  reversion  and 
to  the  rents  during  the  term  (i) ;  nor  where  the  transaction 
was  in  the  nature  of  a  family  arrangement  (Ic) ;  nor  where  the 
sale  was  of  a  life  estate  in  possession,  subject  to  rent-charges 
which  absorbed  nearly  the  whole  of  the  income  (l). 

The  relief  was  more  sparingly  afforded  where  the  reversion  Where  their 
was  subject  to  an  almost  incalculable  contingency;  as  where  oulneaicu^-"  ^ 
it  was  expectant  on  the  death,  without  issue,  of  a  tenant  for  !fji^^;™°*'"'" 

g  611  vie  B I 

life  aged  sixty-three  and  unmarried  (m) :  but  the  fact  that  the 
reversion  was  dependent  upon  contingencies,  which  could  not 
be  estimated  by  actuaries,  did  not  relieve  the  purchaser  from 
the  burden  of  showing  that  full  value  was  given  (n). 

And  the  relief  was  afforded,  as  well  to  the  mere  owners  of  Relief  given 

.       ,     .  ,      .  .  to  Tcndore  of 

reversionary  interests  (o),   as  to   heirs   or  devisees    m    re-  rereraions  as 

mainder(j9)  dealing  with  their  expectancies;    although   an  g^pg^a^^ 

extraordinary  protection  was  afforded  to  the  latter  classes  of  lie"^s. 

vendors  (§').    A  distinction  would,  however,  probably  have 

been  drawn,  between  the  owner  of  a  reversion  claiming  by 

(g)  Wood  V.  Ahrey,  3  Madd.  417  ;  &  C.  270 ;  Boothhy  v.  BooOihy,  1  Mao. 

see  Cooke  t.  BurtchaeU,  2  Dru.  &W.  &  G.  604 ;  Woodroffe  r.  AUen,  1  H.  & 

165  ;  and  Sibiering  v.  Em-l  of  Sal-  J.  73  ;  Sug.  277.    Father  and  son, 

Carres,  14  Jur.  753,  V.-C.  K.  B.  when  dealing  with  a  third  person, 

(h)  WardU  v.  Cwrter,  7  Sim.  490.  need  not  be  represented  by  separate 

(i)  Scott  V.  Dunbar,  1  Moll.  459.  solicitors,  S.  C.     CooJce  v.  BurtchaeU, 

(Jc)  Talbot  V.  Staniforth,  1  J.  &  H.  2  Dru.  &  W.  165. 

484.  (o)  Kendall  v.  Beckett,  2  B.  &  M. 

(I)  Webber  v.  Cook,  L.  B.  2  Ch.  Ap;  88 ;  Bawtree  v.  WaUon,  3  Myl.  &  K. 

g42.  339  ;  Bavies  v.  Cooper,  5  Myl.  &  0. 

(m)  Baker  v.  Bent,  1  Euss.  &  M.  270  ;  Edwards  T.  Browne,  2  Coll.  100  ; 

224  ;  and  see  Whichcote  v.  Bramston,  see  SeweU  v.  Walker,  12  Jur.  1041. 

cited  4  Sim.  202 ;  and  Sherwood  v.  (p)  See  Edwards  v.  Burt,  2  De  G. 

MoUns,  1  Moo.  &  M.  194.  M.  &  G.  57. 

(n)  Talbot  y.  StanifoHh,  1  Jo.  &  H.  (g)  Wiseman  v.  ^eafe,  2  Vem.  121 ; 

484  ;  and  see  Bama/rdiston  v.  Lingood,  CoU  v.  Gibbons,  3  P.  Wms.  see  293  ; 

2  Atk.  133, 135  ;  Addii  v.  Campbell,  Sug.  276  ;  King  r.  Savery,  1  Sm.  &G. 

4  BeaT.  401 ;  Dams  v.  Cooper,  5  Myl.  271. 
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descent,   devise,  or  settlement,  and  one 
acquired  it  by  ordinary  sale  and  purchase. 


*^^„*P'.^^^'    descent,   devise,  or  settlement,  and  one  who  had  himself 
Sect.  2.  '  '  ' 


Eeliefafforded       ^^(j  where  a  person  hought  a  reversion,  at  a  gross  under- 
purchaserwith  value,  from  an  heir  in  distressed  circumstances,  and  re-sold  it 
■withstanding    at  a  large  profit  to  a  sub-purchaser  who  had  full  notice  of  the 
firmation  by"^'  Original  fraud,  and  the  reversioner,  being  still  in  distress,  was 
revereioner.      induced,  by  the  original  purchaser,  to  join  in  and  confirm  the 
re-sale,  and  to  concur  in  suffering  recoveries  which  were  neces- 
sary to  perfect  the  title,  but  nothing  was  paid  or  secured  to 
him  as  a  consideration  for  such  concurrence,  the  transaction 
was  set  aside  as  against  the  sub-purchaser,  on  re-payment  of 
,  the  price  pa-id  on  the  first  purchase  (r) :  but  the  case  would 
have  been  different  if  the  sub-purchaser  had  had  no  notice  of 
the  original  fraud,  even  although  he  might  not  have  acquired 
the  legal  estate  (s). 

Whatcireum-       It  was  laid  down  by  the  Court,  in  deciding  a  modern 

siiSiTicfS  will 

deprive.heir     case  (t),  Krst,  that  this  extraordinary  protection  must  be  with- 
tectton— rule's  drawn  from  the  heir,  "  if  it  shall  appear  that  the  transaction 

laiddowniu     -^q^q  known  to  the  father  or  other  person  standing  in  loco 

King  V.  Ham-  ^  ° 

let.  parentis, — the  person,  for  example,  from  whom  the  spes  succes- 

sionis  was  entertained,  or  after  whom  the  reversionary  interest 

was  to  become  vested  in  possession, — even  although  such 

parent  or  other  person  took  no  active  part  in  the  negotiation, 

provided  the  transaction  was  not  opposed  by  him,  and  so 

carried  through  in  spite  of  him.     Secondly,  that  if  the  heir 

flies  off  from  the  transaction,  and  becomes  opposed  to  him 

with  whom  he  has  been   dealing,  and  repudiates  the  old 

bargain,  he  must  not,  in  any  respect,  act  upon  it  so  as  to  alter 

the  situation  of  the  other  party,  or  his  property ;  at  least,  that 

(r)  Addis  V.  Camphdl,  i  Beav.  401 ;  600  ;  but  see  contrd,  where  the  pro- 

and  see  King  v.  Savery,  \  Sm.  &  G.  perty  is  an  equitable  chose  in  action, 

271  i  5  H.  L.  Ca.   627 ;   WrigU  v.  CocheU  v.  TwyUr,  IS.Beav.  103.    See, 

VanderpUmh,  2  Jur.  N.  S.  599.  however,  Barnard  t.  Hunter,  2  Jur. 

(s)  See  NagU  v.  Baylor,  3  Dru.  &  N.  S.  1213,  where  this  decision  was 

W.  60  ;  see  too  Sibherimg  v.  Barl  of  disapproved  by  Lord  Cranworth. 

Balcmres,  3  De  G.  &  S.  735 ;  and  at  («)  King  v.  Hamlet,  2  Myl.  &  K. 

Law,  Stevenson  v.  Newnham,  17  Jur.  see  p.  473. 
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if  he  does  so,  the  proof  lies  upon  him  of  showing  that  he  did    Chap.  xiv. 
so  under  the  continuing  pressure  of  the  same  distress  which  '- — '■ — 


gave  rise  to  the  original  dealing." 

The  first  of  these  propositions  has  been  criticized  by  Lord  Lord  St.  _ 
St.  Leonards,  on  the  ground  that  the  equity  is  that  of  the  son,  v.-O.  Wood's 
not  of  the  parent:  and  in  a  late  case  V.-C.  Wood  considered  tCSn°'' 
its  meaning  to  be,  that  where  the  heir  deals  not  behind  the 
back  of  his  father,  but  with  his  sanction  and  assistance,  he 
has  all  the  protection  which  his  father  can  give  him,  and  is 
not  entitled  to  the  same  relief  as  if  the  contract  had  been 
entered  into  without  such  parental  protection  (u).    As  to  the 
second  of  the  above  propositions.  Lord  St.  Leonards  has  ob- 
served, that  without  the  concluding  qualification  it  could  not 
safely  be  acted  upon  (x). 

Family  arrangements  are  exempt  from  the  strict  rules  appli-  Family  ar- 
cable  to  cases  between  ordinary  vendors  and  purchasers  (y);  not  within  the 
and  a  transaction  of  this  nature  between  father  (tenant  for  ^^^  ^°°* 
life)  and  son  (tenant  in  tail)  does  not  fall  within  the  excep- 
tional rule  which  we  are  now  considering  (z).     But  such  ar- 
rangements are  justly  regarded  with  jealousy  by  the  Court  (a)  ; 
especially  when  entered  into  shortly  after  the  child  attains 
majority,  or  the  parent  derives  considerable  benefit  (b).    At 

(u)  Talbot  V.  Staniforth,  1  Jo.  &  H.  593  ;  NeaZe  v.  Neale,   1  Keen,  672, 

iSi,  602.  684  ;  Farmer  v.  Farmer,  1  H.  L.  C. 

(k)  See    comments    on     King    v.  724  ;  and  Persse  v.  Persse,  7  CI.  &  F. 

Ifamlet,  Sag.  11th  ed.  App.  279 ;    Wallace  v.    Wallace,   2  Dr.  & 

(y)  TweddeU  v.  Twedddl,  Turn.&  K.  War.  452,  470  ;   Westby  v.   Westby,  2 

1,  13  :  see  Devey  v.  Devey,  9  Ha.  230;  Dru.  &  W.  502  ;  SmitJi  v.  Pincombe, 

Houghton  v.  Lees,  1  Jur.  N.  S.  862  ;  3  Mao.  &  G.  653 ;  Baker  v.  Bradley, 

see  cases  of  such  arrangements  being  2  Sm.  &  G.  531  ;  reyersed  25  L.  J. 

set  aside,  Sturge  v.  Sturge,  12  Beav.  Ch.  7 ;  7  De  G.  M.  &  G.  597  ;  SeadTr. 

229;  Hoghton  v.  Soghton,  15  Beav.  Cfodlee,  Johns.  536;  DimsdcUe-r.  Diras- 

278  ;  LoMton  v.  Campion,  18  Bear.  87 ;  dale,  3  Drew.  556  ;  Berdoe  v.  Daw- 

Bury  T.  Oppenheim,  26  Beav.  594.  son,  11  Jur.  N.  S.  254. 

(z)  See  Bellamy  v.  Sabine,  2  Ph.  (ft)  Tioedddl  v.  TweddeU,  and  Hogh- 

425  ;  Lord  Aldborough  t.  Trye,  7  CI.  ton  v.  Hoghton,  ubi  supra ;  and  see 

&  F.  436  ;  Coohe  v.  Bu/rtchaeU,  2  Dru.  Wright  v.  Vanderplanh,  2  K.  &  Jo. 

&  W.  165.     See  also,  as  to  family  ar-  1 ;  8  De  G.  M.  &  G.  133. 

rangements    generally,    Stapilton   v.  (5)  Wright    v.     Vanderplanh,    ubi 

StapiUon,  1  Atk.  2  ;  2  Wb.  &  T.  L.  C.  suprd. 
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Chap.  XIV.    the  same  time,  if  there  is  no  misrepresentation  or  suppres- 

— —  sion  (c),  and  the  transaction  is  in  the  nature  of  a  re-settlement 

for  the  common  good  of  the  family  (d),  it  will  be  supported, 
notwithstanding  the  exercise  of  parental  influence  (e),  or  the 
non-employment  of  an  independent  professional  adviser  (/). 
Nor  is  it  necessary  in  order  to  support  such  an  arrangement, 
that  it  should  be  a  compromise  of  doubtful  or  disputed  rights ; 
the  preservation  of  the  estate  may  be  a  sufficient  motive :  and, 
in  such  cases,  the  Court  does  not  minutely  weigh  the  quantum 
of  the  consideration  (gi).  But  the  transaction  must  be  strictly 
a  family  arrangement :  thus,  where  a  tenant  for  life  purchased 
from  his  nephew  the  reversion  in  the  family  estate,  without 
any  provision  for  its  re-settlement,  the  case  was  held  to  fall 
within  the  rule  as  to  reversionary  interests  (h). 

Adequacy  of         The  question  of  adequacy  of -consideration  must  be  deter- 

eonsideration,        .,.,  j../,  ^     ^ 

how  deter-        mmed  With  reference  to  circumstances  as  existing  at  the  date 

"'"^^  ■  of  the  contract,  and  not  to  subsequent  events  (i).     It  was 

formerly  held  (k)  sufficient  to  avoid  the  sale  of  a  reversionary 
interest,  that  the  price  paid  was  not  the  estimated  value 
according  to  the  tables  used  by  actuaries;  but  subsequent 
decisions  and  authorities  established  the  more  reasonable  doc- 
triae,  that  the  market  value,  (which  is  generally  about  two- 
thirds  of  the  estimated  value  (J),)  was  alone  to  be  regarded  (m) : 

(c)  Greenwood  v.  Oreenviood,  2  De  (i)  QoviUmd  v.  De  Faria,  17  Ves. 

Gr.   Jo.   Si  S.   28 ;    Broohc    t.   Lord      20 ;  BootUy  v.  Boothhy,  2  H.  &  TV. 


b.  373.  214  ;  natural  love  and  affection  may, 

(d)  Baker  v.  Bradley,  7  De  G.  M.  it  appears,  if  stated  in  the  deed,  (see 
&  Gr.  597;  Talbot  t.  StanifoHh,  1  K.  &  WiOan  v.  WUUm,  2  Dow.  274,)  aid  an 
Jo.  484.  inadequate  pecuniary  consideration, 

(e)  Sartopp  v.    Bartojpp,    2    Jur.  WhaUey  y.  WhaMey,  3  Bli.  1. 

N.  S.  794 ;  21  Beav.  259  ;  see  too  (i)  Oowland  v.  Be  Faria,  suprA ; 

WakejiM  v.  Gibbon,  1  Giff.  401.  and  see  Peacock  v.  Evams,  16  Ves.  512. 

(/)  Jenner  v.  Jenner,  2  De  G.  F.  &  (J)  See  Potts  r.  Curtis,  You.  543  ; 

Jo.  359.  Sug.  2V  J  ;  as  to  the  value  of  surreyor's 

(jr)  WiUiams  v.  WiUiarM,  2  Dr.  &  evidence,  vide  ib.  491 ;  and  see  Ed- 

Sm.  378 ;  affirmed  L.  R.  2  Ch.  Ap.  wards  v.  Burt,  2  De  G.  M.  &  G.  55  ; 

294.  and  as  to  small  reliance  being  placed 

(A)  Talbot  V.  Stamforth,  1  Jo.  &  H.  upon  it,  see  Waters  v.  Thorn,  22  Beav. 

484  ;  in  this  case  there  was  a  subse-  547;  Foster  v.  Roberts,  29  Beav.  470, 

quent  re-settlement  by  will,  but  it  471. 

formed  no  part  of  the  consideration.  (m)  Lord  AldboTough  v.  Trye,   7 
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and,  on  a  londfide  sale  by  auction,  under  circumstances  calcu-    Chap.  xiv. 


Sect.  2. 


lated  to  insure  a  fair  sale,  its  result  was  considered  in  itself  to 
fix  tlie  market  value  {n) :  so,  on  a  sale  by  private  contract, 
the  circumstance  of  the  bargain  having  been  declined  by 
various  parties  (o),  or  of  the  property  having  been  valued  by 
competent  parties  (jp),  was  material.  In  one  case,  where  the 
market  value  appeared  to  have  been  rather  better  than  1900Z., 
and  the  price  paid  was  1700Z.,  the  Court  held,  that  the  inade- 
quacy was  sufficient  to  entitle  the  vendor  to  relief  {q) :  so, 
where  the  value  was  assumed  to  be  580^.,  and  the  price  was 
500;.  and  50^.  payable  on  a  future  contingency  (r) ;  so,  where 
the  value  was  238^.,  and  the  price  200^.  (s) ;  so,  where  the 
value  was  400^,  and  the  price  370^.  {t) ;  and  the  tendency  of 
the  latest  decisions  was  to  establish  that  unless  a  person  gave 
much  more  than  the  value,  it  was  impossible  to  purchase  a 
reversionary  interest  with  safety,  except  under  a  sale  by  auc- 
tion {u).  Where,  however,  bank  stock  was  valued  by  actuaries 
at  200?.  per  cent,  when  its  then  market  value  was  in  fact  215/. 
per  cent.,  this  was  not  considered  sufficient  proof  of  a  purchase 
at  undervalue  {x). 

The  cases  which  we  have  just  cited  abundantly  prove  the  General  re- 

■    -1  r.,1  T  1        1-1        e  i.        J.-J  marks  on  the 

Wisdom  01  the  ordmary  rule  which  reiuses  to  set  aside  a  con-  gasoa. 
veyance  on  the  mere  ground  of  inadequacy  of  consideration. 
If  undervalue,  not  so  gross  as  to  be  indicative  of  fraud,  and 
unaccompanied  by  pressure,  is  of  itself  to  be  a  sufficient 


Cl.  &  F.  436  ;  Hinchmum  v.  SmUli,  sold  by  auction  being  conveyed  in  the 

3  Euss.  see  p.  435 ;  Headen  v.  Eosher,  same  deed  with  property  purchased 

1  M'C.  &  Y.  89  ;  Potts  v.  Curtis,  You.  for  an  inadequate   consideration    by 

543 ;  Newton  v.  Hunt,  5  Sim.  521 ;  private  contract,  was  no  bar  to  the 

Wardle  v.  Carter,   7  Sim.  490 ;  see  relief  as  respects  the  latter.    Newton 

SeweU  V.  Walker,  12  Jur.  1041.  v.  Hunt,  5  Sim.  511. 

(n)  Shelly  v.  Nash,  3  Madd.  232  ;  (r)  And  see  Edwards  v.  Mrt,  3  De 

Fox  V.   Wright,  6  Madd.  Ill ;  Lord  G.  M.  &  G.  62. 
Aldborough  v.  Trye,  7  Cl.  &  F.  436.  (s)  Jones  v.  SicJeetts,  31  Beav.  130  ; 

(o>  Moth  V.  Atwood,  5  Yes.   845 ;  8  Jur.  N.  S.  1198. 
Perfect  v.  Lane,  3  De  G.  F.  &  Jo.  369.  («)  Foster  v.  Roberts,  29  Beav.  467. 

(p)  Ecboards  r.  Burt,  2  De  G.  M.  (u)  See  dictum  of  the  M.  E.  in 

^  Q  g3_  Foster  v.  Roberts,  29  Beav.  471. 

(g)  Edwards  v.  Br<yu>ne,  2  Coll.  100.  (a;)  Perfect  v.  Lane,  3  De  G.  F.  & 

Of  course,  the  circumstance  of  a  lot  Jo.  369 ;  30  Beav.  197. 
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Chap.  Xiy.    ground  for  granting  such   relief,  the  question  whether  the 

Sect,  2.  .  ,  .    ,   ,  .         .  n    .1 

: —  undervalue  is  gross,  or  only  trivial,  cannot  arise;  and  the 

Court  must  set  aside  the  deed  in  every  case,  where  the  actual 
consideration  falls  short  of  the  full  value.  The  paternal  care 
thus  exhibited  towards  heirs  and  reversioners,  not  always  the 
most  deserving  objects,  overstepped  the  bounds  of  a  legitimate 
protection ;  and  rendered  their  expectant  interests  practically 
unsaleable,  except  in  the  comparatively -rare  instances  where 
they  were  willing  to  encounter  the  publicity,  delay,  and  addi- 
tional expense  of  a  sale  by  auction.  It  was  therefore  no 
matter  of  surprise  that  the  Legislature  interposed,  and,  by  a 
recent  Statute  (y),  provided  that  no  purchase,,  made  bond  fide, 
and  without  fraud  or  unfair  dealing,  of  any  reversionary 
interest  in  real  or  personal  estate  shall  in  future  be  opened  or 
set  aside,  merely  on  the  ground  of  undervalue  :  but  this  enact- 
ment does  not  apply  to  any  purchase  concerning  which  a  • 
suit  was  pending  on  the  1st  January,  1868.  The  rule  as  to 
non-interference  after  conveyance,  on  the  mere  ground  of 
undervalue,  is  now  the  same  whether  the  estate  sold  be  ia 
possession  or  a  reversion;  and,  as  in  the  former  case,  the 
inadequacy  may  be  so  great  as  of  itself  to  furnish  evidence  of 
fraud,  so,  notwithstanding  the  late  Act,  the  same  rule  will 
also,  it  is  conceived,  apply  with  equal,  if  not  greater  force,  to 
the  purchase  of  a  reversionary  interest. 

Security  for         It  was  held  in  a  modem  case,  that  where  goods  were  sold 

bought  tore- ^  to  a  pcrson  in  distressed  circumstances  by  a  tradesman,  who 

sell  and  so       knew  that  they  were  bought  merely  with  a  view  to  raise 

raise  money,  _  _  '' 

supported."      money  by  selling  them  again,  and  they  were  charged  at  fair 

and  reasonable  prices,  and  the  purchaser,  by  way  of  security 
for  the  price,  mortgaged  his  reversionary  interests  as  expec- 
tant heir,  the  Court  would  not  set  aside  the  securities  (»).  In 
an  earlier  case,  a  bond,  given  for  silks  taken  up  to  sell  to  raise 
money,  was  allowed  to  stand  as  a  security  only  for  the  sum 
really  raised  (a) :  but  the  decision  turned  upon  the  transaction 

{y)  31  Vict.  c.  4 ;  see  the  extended  remarks,  Sugden's  ■  Law  of  Property, 

meaning  of  the  word  "  purchase."  65,  el  seq. 

(z)  King  V.  Hamlet,  2  Myl.  &  K.  (a)  Barker-  v.    Yansmnmer,  1  Bro. 

456;  9  Bli.  610  :  see  Sir  E.  Sugden's  C.  C.  149. 
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being  a  loan  at  usurious  interest ;  tlie  transfer  of  goods  being    Chap.  xrv. 
a  shift  or  cloak  for  usury  (6).  °°  '  ' 

It  would  seem  that  where  fraud  has  been  practised  on  a  Sale  fraudu- 
tenant  in  tail,  and  has  been  carried  into  effect  by  barring  the  tenant  mTaii' 
entail,  and  he  dies  without  issue,  and  without  confirmiag  the  at'g^it  o*f^''^'^ 
transaction,  the  next  remainderman  may  file  a  bOl  to  set  it  remainder- 
aside  ;  but  not  if  there  were  an  inde;^endent  intention  to  bar 
the  entail,  and  the  fraud  applied  only  to  some  part  of  the 
transaction  distinct  from  that  object  (c). 

When  relief  is  given,  the  conveyance  will,  unless  the  trans-  Terms  on 
action  were  merely  colourable  (d),  stand  as  a  security  for  the  was'enUtled  ^ 
principal  sum  and  simple  (but  not  compound *(e))  interest  (/) ;  '°  ^^^^^ 
and  for  moneys  expended  by  the  purchaser  in  lasting  and 
valuable  improvements,  and  interest  (^) ;  and,  it  would  seem, 
that  where  interest  has  been  charged  to  the  expectant  heir  at 
an  exorbitant  rate,  it  will  be  redxiced,  notwithstanding  the 
repeal  of  the  usury  laws  (A). 

In  one  case  where,  on  the  sale  of  a  reversionary  interest.  Purchaser's 
the  purchaser  took  an  assignment  of  life  policies,  which  were  kleping  up 
then  valueless,  and  kept  them  up  at  his  own  expense,  he  was  Po^^^'^^- 
held  entitled  to  the  moneys  received  in  respect  of  the  policies 
before  the  transaction  was  impeached  (i) ;  but  in  another  case, 
a  mortgagee  was  disallowed  what  he  had  paid  for  premiums 
on  life  policies  included  in  his  security,  notwithstanding  that 
the  deed  provided  in  the  usual  way  for  keeping  the  policies 
on  foot  Qc) :   the  contract  as  to  paying  the  premiums  was 

(6)  Per  Lord  Brougham,  C,  2  Myl.  (g)  Mwtray  y.  Palmer,  2  Soh.  &  L. 

&  K.  485.                                       ■  490 ;  Salter  v.   Bradshav),  26  Bear. 

(c)  See  Bellamy  v.   Sabme,  2  Ph.  161.     See,  as  to  allowance  for  im- 
425 ;  Ta/rleton  v.  Liddell,  17  Q.  B.  390.  proTementa  of  charity  property,  Att.- 

(d)  Wilkinson  v.  Fowkes,  9  Ha,  592.       Gen.  v.  Kerr,  2  Beav.  420. 

(e)  Oowlmd  v.  De  Faria,  17  Ves.  (h)  Croft  v.  Graham,  2  De  G.  Jo. 
20  ;  Bellamy  v.  Sabine,  2  Ph.  442.             &  S.  155. 

(/)  Gowlandy.  De  Faria,  ulisuprA;  (i)  Foster  y.  Roberts,  29 'Bea,\.  467. 

see  the  decree  in  Kint/  v.  Savery,  1  (k)  Pennell  v.  Millar,  23  Beav.  172  ; 

Sm.  &  Gr.  316 ;  2  Jur.  N.  S.  503  ;  8  see  and  consider  this  case. 
De  G.  M.  &  G.  311 ;  5  H.  L.  Ca.  627. 
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Chap.  XIV.    treated  as  altogether  void ;  and  both  cases  were  rested  on  the 


Sect.  2. 


principle  that  there  was  no  obligation  on  the  purchaser  or 
mortgagee  to  keep  up  the  policies ;  if  he  did  so,  and  the  result 
was  favourable  to  himself,  he  might  retain  the  benefit ;  if  it 
turned  out  otherwise,  he  had  no  charge  on  the  estate  for  pay- 
ments voluntarily  made  (J).  "Where  the  policies  are  effected 
by  the  purchaser  simply  for  his  own  security,  and  the  ven- 
dor derives  no  benefit  therefrom,  the  principle  above  stated 
seems  to  apply:  but  where,  on  the  transaction  being  set 
aside,  the  vendor  takes  a  re-assignment  of  the  policies,  and 
keeps  them  on  foot  for  his  own  benefit,  he  clearly  ought 
to  re-pay  what  has  been  expended  by  the  purchaser  for  pre- 
miums. 

Terms  on  Where  the  transaction  is  set  aside  the  purchaser  will  be 

set  aside.  charged  with  what  he  has  actually  received,  and  interest : 
and,  in  one  case,  where  he  had  received  from  the  vendor 
interest  on  the  purchase-money,  such  payments  were  held  to 
have  been  in  reduction  of  the  principal,  and  he  himself  was 
charged  with  interest  upon  them  (m) :  but  he  will  not,  like  a 
mortgagee,  be  charged  with  what  without  wUful  default  he 
might  have  received  (n).  Where  inadequacy  of  price  is  the 
sole  ground  for  the  interference  of  the  Court,  he  may  be 
Costs.  allowed  his  costs  (o),  except  those  of  the  reference   as  to 

value  (^)  J  but  slight  additional  circumstances  will  iaduce 
the  Court  to  refuse  them  (§').  If  a  bill  filed  by  the  heir  of  a 
deceased  vendor  allege  that  the  purchase-money  is  in  part 
unpaid,  the  personal  representative  must  be  made  a  party, 
as  being  interested  in  maintaintag  the  validity  of  the  con- 
tract (r). 


(I)  See  and  consider  Neabitl  v.  Ber-  but  see  conti-d,  the  decree,  ib.,  490. 

ridge,  on  appeal,  10  Jur.  N.  S.  53 ;  (o)  Bawtree  v.  Watson,  3  Myl.  & 

reyersing  the   M.  B.,  9  Jur.  N.  S.  K.,  see  p.  341  ;  see  Sug.  326. 

1044.  (p)  Boothly  V.  Boothby,  15  Beav. 

(m)  Murray  r.  Palmer,  2  Soh.  &  L.  212. 

488.  (?)  Wooi  V.  Abrey,  3  Madd.,  see 

(»)  See  Sug.  254  ;  Seton,  639 ;  and  p.  424 ;  Newton  v.  Hunt,  5  Sim,  523. 

the  judgment  in  Murray  v.  Palmer,  (r)  WWdnson  v.  Fowhes,  9  Ha.  193. 
2  Sch.  &  L.  489,  against  such  liability, 
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And,  of  course,  long  delay  (s)  and  clear  {t)  acquiescence    ciiap.  xrv. 
on  the  part  of  the  vendor,— (and  this  notwithstanding  his       ^^*'  ^' 


poverty,) — or  his  advised  confirmation  of  the  sale  (w),— which  TOnveVance" 
confirmation  may  be  as  well  by  will  as  by  deed  (x) — ^will  bar  M  ^^  *"' 

_■'  ■'  J        ^     \  J      ^"-^  """■    quiescence  or 

the  right  to  relief  (y) :  nor  will  relief  be  given  to  the  prejudice  coufirmatiou. 
of  a  lond  fide  sub-purchaser  without  notice  (2).  It  has  been 
held,  that  in  the  case  of  the  sale  of  a  reversion  for  under- 
value, time  does  not  begin  to  run  against  the  vendor  until 
the  reversion  falls  into  possession  (a).  We  may  here  remark, 
that  the  statement  of  consideration  in  the  conveyance  is  not 
conclusive ;  but  any  additional  consideration,  not  inconsistent 
with  the  terms  of  the  deed,  may  be  established  by  parol 
evidence  (6). 

And,  as  a  general  rule,  where  it  is  clearly  shown  that  Conveyancs, 
through  mutual  mistake,  or  by  reason  of  fraud,  the  convey-  formed^in 
ance  fails  to  express  the  intention  of  the  parties,  and  what  that  Equity, 
intention  really  was  (c),  a  Court  of  Eqmty  will  rectify  it  {d)  : 
but  will  not  supply  terms  which  have   been  intentionally 
omitted  under  the  mistaken  notion  of  their  illegality  (e). 


(»)  Moth  V.  Atwood,  5  Ves.  845 ;  see,  at  Law,  ParJcer  v.  Patrick,  5  T.  E. 

Wright  T.  VanderpUnk,  2  K.  &  Jo.  1;  175  ;  Load  v.  Green,  15  M.  &  W.  219 ; 

8  De  G.  M.  &  G.  133  ;  WiOoughby  v.  WhiU  v.  aa/rden,  10  C.  B.  919  ;  Ste- 

Brideoake,  11  Jur.  N.  9.  706  ;  Lord  venson  v.  Neumham,    17    Jur.    600, 

Clanricarde  v.  Henning,  7  Jur.  N.  S.  Exch.  C. 

1113.  (a)  Salter  v.  Bradslmw,   26  Beav. 

{I)  See  Gerrard  v.  O'ReiUy,  3  Dru.  161 ;  ■where  the  transaction  was  set 

&  W.  414 ;  see  too  Sibberimg  v.  Earl  aside  after  the  lapse  of  forty  years. 

ofBalcarres,  3  De  G.  &  S.  735.  (6)  aifford  v.  TwrreU,  1  Y.  &  C.  C. 

(u)  Lyddon  v.  Moss,  4  De  G.  &  Jo.  C.  138;  affd.  9  Jur.  633  ;   Nixon  v. 

104 ;   but  there  is  no  confirmation,  Hamilton,  2  Dru.  &  Wal.  364,  387 ; 

unless  the  vendor  is  fully  aware  of  the  Keenan  r.  Handley,  2  De  G.  Jo.  &  S. 

voidability  of  the  transaction.  283. 

(a;)  Stuwp  V.  QaJby,  2  De  G.  M.  &  G.  (c)  Brougham  v.  Squire,  1  Dre.  151. 

623.  (d)  Marquis  of  Breadalbane  v.  Mar- 

(y)  Cole  V.  GMona,  3  P.  Wms.  290,  quis  of  Chandos,  2  Myl.  &  C.  711 ; 
294 ;  vide  suprcb,  pp.  41,  42  ;  infrd.,  infrcb,  sect.  8.  Where  marriage  set- 
sect.  6  ;  and  see  Knight  v.  Marjori-  tlement  rectified,  see  Bold  v.  Hutchin- 
banks,  11  Beav.  322 ;  Farmer  v.  Far-  son,  5  De  G.  M.  &  G.  558  ;  Rogers  v. 
mer,  H.  L.  C.  724;  Sihbering  v.  Earl  Earl,  1  Dick.  294  ;  Sug.  172.  Where 
o/jBafc»r»-e«,  3  DeG.  &  S.  735.  rectification    refused,    see    Elwes  y. 

(z)  Thomas  v.  Dams,  1  Dick.  301  ;  Elwes,  7  Jur.  N.  S.  747. 

Cobbett  V.  Brock,  20  Beav.  524  ;  and  (e)  Infra,  Ch.  XVIII.  s.  8. 
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The  Court  will,  if  necessary,  in  a  suit  to  set  aside  a  con- 
veyance, make  an  order  to  preserve  the  property  pending 
serves  pro-        litigation :  e.  g.,  in  case  of  an  advowson,  hy  restraining  the 
iitisat£ir^°^  defendant  from  presenting  to   a  vacancy;    and  this,  even 
although  he  he  a  sub-purchaser  for  value,  and  deny  notice  of 
the  original  fraud  (/). 


Chap.  XIV. 
Sect.  2. 


litigation. 


lUegal  motive       We  may  remark,  that  if  a  grantee  fraudulently  conceal  and 

does  not  Subsequently  act  on  an  intention  of  using  the  premises  for  an 

ance^  '^"'^^''^     immoral  and  illegal  purpose,  this  will  not  prevent  the  estate 

from  passing  to  him  at  Law  under  the  executed  assurance  {g). 


As  to  power  of 
Divorce  Court 
to  alter  mar- 
liage  settle- 
ments. 


Lastly,  we  may  remark,  as  connected  with  the  present 
subject,  that  under  the  22  &  23  Vict.  c.  61,  s.  5,  the  Court  of 
Divorce  may,  after  a  final  decree  of  nullity  of  marriage  or 
dissolution  of  marriage,  inquire  into  the  existence  of  ante- 
nuptial or  post-nuptial  settlements  made  on  the  parties  whose 
marriage  is  the  subject  of  the  decree ;  and  may  make  such 
orders  with  reference  to  the  application  of  the  whole,  or  a 
portion,  of  the  property  settled,  either  for  the  benefit  of  the 
children  of  the  marriage,  or  of  their  respective  parents,  as  to 
the  Court  shall  seem  fit.  It  has  been  held,  that  the  Court 
has  no  jurisdiction,  under  this  section,  to  make  an  order  as  to 
the  application  of  the  property  unless  there  is  issue  of  the 
marriage  living  at  the  time  when  the  order  is  applied  for  Qi). 


Section  3. 


Eights  of  pre- 
emption, kc, 
of  vendors 
under  Lands 
Clauses  Con- 
solidation 
Act,  1845,  in 
respect  of 
superfluous 
lands. 


(3.)   Vendor's  rights  of  pre-emption  under  the  Lands  Clauses 
Consolidation  Act,  1845. 

By  the  Lands  Clauses  Consolidation  Act,  1845,  the  pro- 
moters of  the  undertaking  authorised  by  the  special  Act,  are 
required,  within  the  periods  thereby  prescribed,  or,  if  no 
period  be  prescribed,  within  ten  years  after  the  expiration  of 
the  time  thereby  limited  for  the  completion  of  the  works,  to 


(/)  Greemlade  v.  Dare,  17  Bear. 
502. 
(g)  Feret  v.  HiU,  15  0.  B.  207.' 
(h)  Thomas  v.  Thomas,  2  Sw.  &  Tr. 


89  ;  Sird  v.  Bird,  L.  E.  1  P.  &  D. 
231 ;  Corrance  v.  Coirance,  ih.,  495  ; 
Oraham  v.  Graham  and  Griffith,  ib., 
711. 
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sell  such  lands  as  shall  not  be  required  for  the  purposes  of    Chap.  xiv. 

the  undertaking.     Such  superfluous  lands,  unless  they  be  *""    — 

situate  in  a  town,  or  be  lands  built  upon  or  used  for  building 
purposes,  are  to  be  first  offered  to  the  person  then  entitled  to 
the  lands,  if  any,  from  which  the  same  were  originally 
severed  :  or  if  he  refuse,  or  for  six  weeks  neglect,  to  signify 
his  wish  to  purchase  the  same,  or  cannot  be  found,  then  to 
other  immediately  adjoining  owners:  and  xmless  a  sale  be 
made  either  to  such  person,  or  adjoining  owners,  or  some 
other  person,  the  superfluous  lands  remaining  unsold  at  the 
expiration  of  such  period  are  to  vest  in  and  become  the 
property  of  the  owners  of  the  land  adjoining  thereto;  in 
proportion  to  the  extent  of  their  lands  respectively  adjoining 
the  same  (i). 

These  sections  have  been  held  to  apply  to  lands  of  which  Cases  where 
the  company  has  only  acquired  the  reversion,  subject  to  a  re-purohase 
term  (k).     The  right  of  re-purchase  is  not  merely  personal  to  *"^^^' 
the  original  proprietors,  but  devolves  upon  future  owners  of 
the  estate  from  which  the  superfluous  lands  were  severed  (l) ; 
and  may  be  exercised,  even  within  the  prescribed  period  of 
ten  years,  if  the  company  attempt  to  sell  the  lands  to  some 
other  person  (m).     It  would  seem  probable  that,  where  the 
land  is  taken  by  the  company  for  other  than  the  authorized 
purposes,  the  landowner  may,  on  re-payment  of  a  propor- 
tionate price  for  the  land,  claim  a  re-conveyance  («). 

The  right  of  re-purchase  does  not,  however,  arise,  where  Cases  where  it 
,        ,        1     .,  .   .     1  1     J  1  ■         does  not  arise, 

the   company,  having   abandoned   its   original  undertaking, 

uses  the  land  for  some  new  purpose,  for  which  they  have 

obtained  the  sanction  of  the  legislature  (o) ;  nor  where  the 

enterprise  is  entirely  abandoned  (p) ;  in  which  case,  under  the 

218th  section  of  6  Will.  TV.  c.  75,  the  abandoned  railway,  at 

(j)  See  sects.  127,  128,  and  129.  (n)  Per  Lord  Cairns,  ib. 

{h)  Moody  Y.Corhett,'L.Ti.lQ.'B.510.  (o)  Asaey  v.  Mawkester,  Sheffield, 

{I)  LordCarington  v.  WycombeS.  Co.,  and  L.  M.  Co.,  2  De  G.  &  Jo.  153. 

L.  R.  2  Eq.  825  ;  affd.  L.  K.  3  Ch.  Ap.  (p)  Smith  v.  Smith,  L.  R.  2  Eich. 

g77_  282  ;  and  see  as  to  abandoned  lines, 

(m)  Ibid.  13  &  li  Vict.  c.  83,  s.  27. 
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Chap.  XIV.    the  end  of  three  years  from  the  date  of  the  abandonment; 
— —  passes  to  the  owners  for  the  time  being  of  the  adjoining 


land  on  either  side.  In  a  recent  case,  where  the  company- 
used  a  narrow  strip,  part  of  land  purchased  from  A.,  for  the 
purpose  of  providing  B.  with  a  means  of  access  to  his  severed 
lands,  it  was  held  that  this  was  an  accommodation  work 
within  the  meaniag  of  the  Act,  and  that  A.  had  no  right  of 
re-purchase  as  regards  the  narrow  strip  (q). 

Meaning  of  The  word  "town"  has  been  held  to  mean,  the  space  on 

the  word 

"  town "  in  which  the  dwelling-houses  are  collected  so  near  each  other 
'  that  they  may  be  said  to  be  continuous ;  so  also,  an  open 
space,  occupied  as  a  mere  accessory  to  the  convenience  of  a 
dwelling-house,  would  seem  to  come  within  the  term  (r) ;  but 
lands  situate  withia  the  limits  of  a  borough,  but  beyond  the 
mass  of  houses  forming  the  town,  have  been  held  not  to  be 
within  the  section  (s). 

oflands  "used      Lands  actually  laid  out  for  building  purposes,  or,  it  would 

for  huildmg  <->  ^-      ^ 

purposes;"  Seem,  let  on  buildiag  leases,  are  lands  "used  for  buHdiag 
purposes  "  within  this  section ;  but  land  which  is  merely  fit 
to  be  used  for  such  purposes,  even  though  it  may  be  unsuited 
to  any  other  purpose,  is  not  withia  the  term  (t). 

of  "  adjoining      A  lessee  whose  land  was  separated  from  the  superfluous 
owJicrs  '* 

land  by  a  private  road,  of  which  during  his  tenancy  he  had 

the  exclusive  right  of  user,  has  been  held  to  be  an  immediately 
adjoining  owner  within  the  section  (u).  Where  there  are 
several  owners  whose  properties  immediately  ■  adjoin  the 
superfluous  land,  it  is  divisible  among  them  rateably,  in  pro- 
portion to  the  frontage  of  each  property ;  that  is  "  the  length 

(9)  Lord  Beauchamp  v.  0.  W.  B.  London,  Brighton,  and  S.  G.  S.  Co., 

Oo.,-L.  E.  3  Oh.  Ap.  745.  L.  E.  5  Eq.  104,  where  land  in  a 

( r)  Elliot  V.  South  Devon  R.  Co.,  5  suburban  district  was  held  not  to  be  in 

Eail.  Ca.  500  ;  see  Ex  parte  the  In-  a  "  town."    The  exception  is  omitted 

cwmhent  of  Brompton,  5  De  G.  &  S.  from  some  of  the  private  Acts. 

^26.  [t)  Coventry  v.  London,  Brighton, 

(s)  Lord  Carington  v.  Wycombe  R.  and  S.  C.  R.  Co.,  L.  E.  5  Eq.  104. 

Co.,  L.  E.  2  Eq.  825 ;  affd.  L.  K.  3  («)  Coventry  v.  London,  Brighton, 

Oh.  Ap.  377.    iS?e  too  Coventi-y  v.  and  S,  C.  B.  Co.,  uU  supra. 
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of  the  line  of  contact  of  each  property,  if  such  line  was  made  Chap.  xiv. 

straight  from  the  point  of  intersection  of  the  boundaries  on  — — 

one  side,  to  the  point  of  intersection  of  the  two  boundaries  on 
the  other  side  "  (x). 

The  right  of  pre-emption  above  noticed  would  seem  not  to 
affect  a  contract  entered  into  with  a  third  party  for  the  sale 
of  superfluous  land,  if  the  offer  to  the  parties  entitled  to  pre- 
emption be  made  and  rejected  before  conveyance  (y). 


(4.)   Vendor's  remedies  at  Law  and  in  Equity  on  purchaser's       Section  4. 

covenants.  Vendor's  re- 

medies at  Law 

We  have   already  seen  that  covenants   are   occasionally  onVurchaser^ 
entered  into  as  well  by  the  purchaser  with  the  vendor,  as  by  covenants, 
the  vendor  with  the  purchaser ;  and  that  such  covenants  will, 
in  Equity,  bind  a  purchaser  who  accepts  the  benefit  of  a  con- 
veyance, although  he  do  not  execute  it  {£). 

Covenants  entered  into  by  purchasers  are  of  three  descrip-  Purchasers 
tions  :  first,  such  as  relate  to  interests  possessed  or  acquired  how  classified, 
by  the  covenantee  in  the  purchased  land,  independently  of  the 
covenant — e.  g.,  a  covenant  to  pay  a  rent-charge  issuing  out 
of  the  land,  or  to  maintain  a  road  or  other  easement  over  it. 
Secondly,  such  as  are  not  connected  with  any  such  interests 
in  the  purchased  land,  but  which  restrict  or  limit  its  mode  of 
enjoyment  by  the  purchaser  and  his  representatives, — c.  g., 
that  the  land  shall  not  be  built  upon  or  planted,  or  shall  be 
built  upon  or  planted  only  in  a  particular  manner — and 
thirdly  covenants  relating  to  the  production  and  custody  of 
the  title  deeds  (a). 

As  respects  covenants  of  the  first  class  it  is  not  perfectly  As  respects 

fa)  Per  cwricm,  in  Moody  v.  Cor-  (a)  See  Third  Beport  of  Real  Pro- 

hat  L  R  1 Q.  B.  510.    See  too  Smith  perty  CommisBioners,  and  Dav.  Conv. 

T  imisA,  L.  E.  3  Ex.  282,  287.  vol.  i.,  3rd  edit.,  p.  116,  where  the 

(y)  London  and  OremimchS.  Co.  v.  Report  is  given  in  mtmso;  and  see 

Ooodchild,  8  Jur.  455,  Y.-C.  B.  p.  137,  et  seq. 

(z)  Sii^rdi,  p.  516. 
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Chap.  XIV. 
Sect.  4. 

covenants  of 
the  first  class. 


clear  (&)  whetlier  they  run  with  the  land,  so  as  to  be  enforce- 
able by  the  vendor  or  his  representatives  against  each 
successive  owner.  The  hardship)  and  inconvenience  which 
would,  in  many  cases,  result  from  holding  that  an  alienee  is 
to  be  bound  by  a  covenant,  of  the  very  existence  of  which  he 
may  have  been  ignorant,  is  frequently  alleged  as  a  reason  why 
the  burthen  of  such  a  covenant  should  not  be  held  to  run 
with  the  land.  Upon  the  whole,  however,  it  seems  the  sounder 
opinion  that  such  a  covenant,  if  it  be  reasonable,  may  be  enforced 
against  the  successive  owners  of  the  land,  even  though  "the 
assigns  "  are  not  expressly  named  (c) :  but  in  order  that  it 
may  have  this  effect,  it  is  essential  that  the  alienee,  against 
whom  the  covenant  is  sought  to  be  enforced,  should  have  the 
estate  of  the  original  purchaser  (d).  Where  this  is  not  the 
case — as  where,  in  a  conveyance  to  A.  in  fee,  to  such  uses  as 
B.  shall  appoint,  and,  in  default  of  appointment,  to  the  use  of 
B.  in  fee,  B.  covenants,  for  himself  his  heirs  and  assigns,  with 
the  vendor  for  payment  of  a  rent-charge  issuing  out  of  the 
land,  and  afterwards,  in  exercise  of  his  power,  appoints  to  C. — 
it  is  settled  that  no  action  upon  the  covenant  will  lie  against 
the  alienee  (e).  In  the  case  just  put,  C.  takes,  not  as 
transferee  of  A.'s  estate,  to  which  the  liability  to  pay  the  rent- 
charge  was  annexed;  but  as  appointee  under  a  power,  the 
exercise  of  which  defeated  A.'s  estate. 


Legal  pnvity        Further,  m  order  that  covenants  of  the  first  class  may  be 

essential  in  nm  «  ,,  •,,-.,.  «,  , 

order  that  legally  eniorceable  agamst  the  alienee  of  the  purchaser,  it 

enforceable  at  would  Seem  to  be  essential  that  they  should  be  entered  into 

Law.  SemUe.  with  a  legal  owner  (/).     For  example,  on  the  sale  of  an 


(i)  Ihid. 

(5)  See  as  to  this  the  first  resolution 
in  Spencer's  case,  1  Sm.  L.  C,  p.  45, 
6th  edit. ;  Minshvll  v.  Oakes,  2  H.  & 
N.  793  ;  Mm-land  v.  Oooh,  L.  E.  6  Eq. 
252. 

{d)  Sug.  580. 

(c)  Roach  v.  Wadham,  6  Ex.  289  ; 
see  comments  on  this  case  in  Child  t. 
Douglas,  2  Jiir.  N.  S.  950,  952 ;  and 
see  Sug.  580.     As  to  whether  the 


alienee  of  only  a  part  of,  or  an  un- 
divided interest  in,  the  land  would 
incur  a  proportionate  liability,  see 
and  consider  Merceron  v.  Dowson,  5 
B.  &  C.  479  ;  Ovrtis  v.  Spitty,  1  Bing. 
N.  0.  756,  760. 

(/)  Weii  y.  Sussett,  3  Term.  Kep. 
395.  This  was  the  case  of  a  lease,  but 
the  same  principle  seems  to  apply  to 
the  ordinary  case  of  vendor  and  pur- 
chaser. . 
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equity  of  redemption,  the  purchaser's  coveuants  entered  into 
with  the  mortgagor  would,  for  the  want  of  privity  of  estate 
between  him  and  the  purchaser,  be  mere  covenants  in  gross, 
and  not  blading  on  successive  owners  of  the  land  ( g). 


Chap.  XIV. 
Sect.  4. 


As  respects  covenants  of  the  second  class  it  appears  to  be  As  respects 
extremely  doubtful  (7i)  whether  they  can,  at  Law,  be  enforced  the  second 
against  am  alienee,  although  "  assigns  "  be  expressly  named  in  ''^'^• 
the  coyenant  {€) ;  and  the  extreme  subtlety  of  the  distiaction 


{g)  Siigd.  584 ;  and  see  further,  on 
the  subject  of  privity  of  estate,  infri,, 
p.  713. 

(li)  See  Third  Eeport  of  Real  Pro- 
perty Com.  ;  2  Myl.  &  K.  545  ;  and 
Ex  parte  Ralph,  1  De  G.  219. 

(i)  Sed  alUer  in  the  case  of  a  de- 
mise, Spencer's  case,  5  Rep.  16  ;  1 
Sm.  L.  C.  p.  45,  6th  edit.  It  seema 
very  difficult  to  support  the  second 
resolution  in  Spencer's  case,  vis.,  that 
a  covenant  which  would  bind  the  as- 
signee of  a  lease,  if  he  were  named, 
does  not  where  he  is  not  named,  and 
the  covenant  relates  to  something  not 
in  esse  at  the  date  of  the  demise,  as 
the  erection  of  a  wall  upon  the  land. 
If,  where  the  covenant  relates  to  "  a 
thing  in  existence  parcel  of  the  de- 
mise," the  assignee,  though  not 
named,  is  bound  by  reason  of  the 
privity  of  estate,  he  oiight,  for  the 
same  reason,  to  be  bound  wliere  the 
covenant  relates  to  a  thing  not  in  ex- 
istence, but  which,  when  it  comes  into 
existence,  will  be  annexed  to  the  land; 
in  either  case,  as  he  takes  the  benefit, 
so  ought  he  also  to  bear  the  burthen 
of  the  lease.  The  distinction,  however, 
though  the  authority  for  it  has  fre- 
quently been  questioned,  is  too  well 
settled  to  be  easily  abolished  :  see 
Minshull  v.  Oahes,  2  H.  &  N.  793  ;  4 
Jur.  N".  S.  169.  It  has  been  decided 
that  a  covenant  by  a  lessor  to  build 
a  house  on  the  demised  land,  or  to 
indemnify  the  lessee  against  specified 
*  liabiUties  will  not,  at  Law,  bind  the 
assignees  of  the  reversion  if  not  ex- 
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pressly  named ;  DouglUy  v.  Bowman, 
(in  error),  Exoh.  Ch.,  affirming  the 
judgment  of  the  Q.  B.,  11  Q.  B.  444  ; 
nor  semble,  even  if  named;  see  judg- 
ment :  but  a  covenant  by  lessee  to  re- 
pair binds  the  assignees,  although  not 
named  ;  Martyn  v.  Glue,  18  Q.  B.  661 ; 
22  L.  J.  Q.  B.  147  ;  even  where  it  is 
in  form  a  covenant  to  repair  buildings 
not  erected  at  the  date  of  the  demise  ; 
Minshull  v.  Oakes,  vbi  supra  ;  so,  also, 
a  covenant  to  repair,  renew,  and  re- 
place tenant's  fixtures,  Williams  v. 
Earle,  L.  B.  3  Q.  B.  739  ;  (in  this  ease 
the  "assigns"  were  named,  but  the 
decision  was  not  rested  on  this  ground;) 
BO,  a  covenant  to  keep  buildings 
situated  within  the  bills  of  mortality 
insured  against  fire,  inasmuch  as  by 
aid  of  the  14  Geo.  Ill,  c.  78,  the  cove- 
nant for  insurance  was  tantamount  to 
a  covenant  to  repairexisting  buildings; 
so,  a  covenant  against  a  specified  user 
of  the  land,  Wilkinson  v.  Rogers,  12 
W.  K.  119  ;  so,  a  covenant  not  to 
assign  without  licence,  Williams  r. 
Earle,  uU  suprA;  see  also  West  v. 
Dobb,  h.  E.  4  Q.  B.  634 ;  and  see 
other  cases  cited  in  notes  on  Spencer's 
case,  Sm.  L.  C.  p.  45,  6th  edit.  A 
condition  of  re-entiy,  if  the  lessee,  his 
executors,  administrators,  or  assisns, 
should  be  convicted  of  an  offence 
against  the  game  laws,  does  not  run 
with  the  land  so  as  to  enable  an 
assignee  of  the  reversion  to  maintain 
ejectment :  Stevens  T.  Copp,  L.  K.  4 
Exch.  20  ;  compare  Hooper  v.  Clark, 
h.  E.  2  Q.  B.  200.    A  covenant  by 
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Chap.  XIV. 
Sect.  i. 


which  is  drawn  between  covenants  which  do,  and  those 
whose  do  not,  run  with  the  land  at  Law,  and  the  little 
recourse  which  has  been  had  to  the  legal  remedy  of  an 
action  upon  the  covenant,  have  tended  to  increase  the  doubt. 
Upon  the  whole,  the  better  opinion  seems  to  be  that  cove- 
nants of  the  second  class,  even  where  not  wholly  repugnant 
to  the  policy  of  the  law,  as  creating  a  perpetuity,  or  as  in 
undue  restraint  of  trade,  do  not  run  with  the  landngo  as  to 
be  enforceable  against  an  alienee  of  the  purchaser. 


Equity  will  It  was  at  one  time  even  doubted  whether  a  Court  of  Equity 

restrain  a  i  i      .  «    i  .      i  . 

breach  by  the   could  give  to  a  Covenant  of  this  description  a  more  extensive 

a  lenee ;  operation  than  was  allowed  to  it  at  Law,  so  as  to  bind  an 

alienee  who  was  affected  with  notice  of  it  (k)  :  but  it  is  now 
weU  settled,  that  though  the  covenant  may  not  run  with  the 
land  at  Law,  and  may  not  even  purport  to  bind  the  assigns, 
the  Court  wUl  restrain  a  breach  by  the  alienee  (l) ;  on  the 
ground  that  he  ought  not  to  be  permitted  to  use  the  land  in 
a  manner  inconsistent  with  the  contract  into  which  his  vendor 
entered,  and  with  notice  of  which  he  has  himself  purchased : 
and  the  liability,  in  Equity,  of  the  alienee  does  not  depend 
upon  any  question  of  the  technical  distinction  between  cove- 
nants which  do,  and  those  which  do  not,  rim  with  the  land  at 
Law  (m). 


if  he  have 
notice  of  the 
covenant  j 


even  though         Kor  Will  Equity  refuse  to  interfere,  even  though  the  cove- 


the  lessor  of  a  pub  lie-house,  not  to 
build  or  keep  any  house  for  the  sale 
of  spirits,  &o,,  within  a  specified  dis- 
tance of  the  demised  premises,  has 
been  recently  held  not  to  run  with 
the  reversion  so  as  to  be  enforceable 
by  an  assignee  of  the  lease  :  Thomas 
V.  Hayward,  L.  E.  4  Exch.  311. 

(Jc)  Collins  V.  Plunib,  16  Ves.  454, 
460;  Keppell  v.  BaUey,  2  Myl.  &  Ke. 
517. 

(J)  Whatman  v.  Gibson,  9  Sim.  196  ; 
Mann  t.  Stephens,  15  Sim.  377. 
aiErmed  on  appeal,  379 ;  Tulh  v.  Mox- 
Imy,    11    Beav.    571;    2    Ph.    774; 


Patching  v.  Dubhms,  Kay,  1 ;  affirmed 
by  0.  A.,  Galea  v.  Sims,  K.  56;  5 
De  G.  M.  &  G.  1 ;  and  see  Beming- 
v>ay  V.  Fertumdes,  13  Sim.  228 ; 
Bristow  V.  Wood,  1  Coll.  480 ;  see 
also  Schreiber  t.  Creed,  10  Sim.  9; 
Hodson  V.  Ooppard,  29  Bear.  4 ; 
Parker  v.  Whyte,  1  H.  &  M.  167 ; 
Sobson  T.  Flight,  13  W.  E.  195  ; 
Wilson  V.  Bwrt,  L.  B.  1  Ch.  Ap.  463 ; 
2  H.  &  M.  551 ;  Catt  T.  Tourk,  L.  K. 
4  Ch.  Ap.  654. 

(m)  Tuli:  v.  Moxhay,  2  Ph.  774, 
777 ;  Keatea  v.  I/yon,  L.  E.  4  Oh.  Ap. 
218,  222. 
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nant  may  be  invalid  at  Law,  as  creating  a  perpetuity,  or  as    chap.  xrv. 
being  in  unreasonable  restraint  of  trade.     Thus,  where  a       ^^"=*- *• 


brewer  sold  a  piece  of  freehold  land,  and  the  purchasers  JnSat 
covenanted  that  the  vendor,  his  heirs  and  assigns,  should  •'^*^- 
have  the  exclusive  right  of  supplying  beer  to  any  public- 
house  erected  upon  it,  but  there  was  no  covenant  by  the 
vendor  to  supply  the  beer,  an  alienee  of  the  purchaser  was 
restraiaed  from  supplying  his  own  beer  to  a  public-house 
which  he  had  erected  upon  the  land  (n). 

A  question  not  unfrequently  arises,  on  the  sale  of  a  building  As  to  restric- 
estate,  as  to  the  devolution  of  the  benefit  and  burthen  of  on  sale V  a 
covenants  of  this  description.     Where  the  estate  is  already  gsTafe™^ 
laid  out  for  building  purposes,  and  the  contemporaneous  pur- 
chasers enter  into  mutual  restrictive  covenants,  it  is  clear  that 
all  who  take  under  them  with  notice  are  equally  bound  (o) ; 
so,  where  on  the  sale  of  a  building  estate  in  lots,  each  purchaser 
covenants  only  with  the  vendor,  it  would  seem  that  the  latter 
is  a  trustee  in  respect  of  the  covenants  for  the  benefit  of  all 
the  purchasers,  and  that  each  has  an  equity  to  compel  their 
observance  (p). 

In  CMld  v.  Douglas,  Vice-Chancellor  Wood  appears,  at  Are  not  in  the 
first,  to  have  considered  that  where  land  in  settlement  is  sold,  reservation  to 
the  purchaser's  covenants  of  this  description  are  analogous  ^^^  vendor, 
to  a  reservation,  and  enure  to  the  benefit  of  all  parties  inte- 
rested under  the  settlement  (q) :   and  that  subsequent  pur- 
chasers of  other  parts  of  the  estate  may  enforce  them,  although 
they  buy  in  ignorance  of  their  existence.     This  opinion  was 
expressed  upon  the  granting  of  an  interim  injimction,  which 
was  afterwards,  though  on  other  grounds,  dissolved  by  the 
Court  of  Appeal  (r).    At  the  final  hearing,  the  Vice-Chan- 
cellor, referring  to  his  former  decision,  seems  to  have  enter- 

(n)  Catt  y.  Tourle,  L.  E.  4  Ch.  Ap.  v.  CooJc,  L.  K.  6  Eq.  252,  a  case  of 

g54,  partition. 

(o)  Whatman  y.  Gibson,  9  Saa.  196;  (p)  Eaitwood  y.  Lever,  12  W.  K. 

Coles   y.  Sims,    Kay,    56 ;    and    see  195. 

Western  v.  McDtrmoU,  L.  B.  1  Eq.  (g)  Child  v.  Douglas,  Kay,  560.  . 

499 ;  2  Ch.  Ap.  72  ;  and  see  Morland  (r)  S.  C,  5  De  G.  M.  &  G.  739. 
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Cliap.  XIV. 
Sect.  4. 


tained  a  doubt  as  to  what  are  the  mutual  rights  of  parties, 
each  of  whom  has  covenanted  with  the  vendor,  but  who  have 
not  covenanted  with  each  other,  nor  taken  any  covenant  from 
the  vendor  to  themselves  (s).  In  a  very  recent  case  (t)  the 
subject  was  considered,  and  the  prior  authorities  reviewed, 
by  the  Court  of  Appeal ;  and  it  was  laid  down,  that  restric- 
tions of  this  sort  are  not  in  the  nature  of  a  reservation  to  the 
vendor,  devolving  on  his  subsequent  purchasers  as  attached 
to  the  property;  but  are  enforceable  in  Equity,  as  entirely 
depending  on  the  contract  and  intention  of  the  parties  ;  and 
only,  it  would  seem,  where  they  relate  to  a  dealing  with  the 
land,  according  to  some  prescribed  plan ;  as  where  they  form 
part  of  an  existing  building  scheme:  and  this  seems  the 
sounder  view.  In  the  case  just  referred  to,  A.  sold  part  of  an 
estate  to  B.,  who  entered  into  restrictive  covenants  with  A., 
as  to  the  buildings  to  be  erected  thereon,  but  there  were  no 
similar  covenants  by  A.  in  respect  of  the  land  retained  ;  nor 
did  it  appear  that  there  was  any  general  building  scheme 
affecting  the  property  at  the  date  of  B.'s  conveyance :  A. 
subsequently  sold  other  portions  of  the  estate  to  different 
purchasers,  and  afterwards  bought  back  from  B.  the  lot  which 
he  had  sold  to  him.  It  was  held,  in  a  suit  for  specific  per- 
formance, that  the  benefit  of  B.'s  covenants  did  not  pass  to 
A.'s  other  purchasers  ;  and  that  persons  claiming  through  A. 
could  make  a  good  title  to  the  re-purchased  land,  discharged 
from  the  covenants.  In  this  case,  there  was  no  evidence  to 
shew  whether  the  other  purchasers  bought  with  notice  of  B.'s 
restrictive  covenants,  or  were  themselves  similarly  bound. 


Constructive 
notice  of  the 
covenant  -suffi- 
cient  to  bind 
the  alienee  in 
Equity. 


But,  in  order  that  an  alienee  may  be  bound  in  Equity,  it  is 
not  necessary  that  he  should  have  formal  notice  of  the  cove- 
nant. Mere  constructive  notice  will  be  sufficient  to  bind 
him  (w) ;  and  an  omission  on  his  part  to  satisfy  himself  as  to 
the  nature  of  his  vendor's  title,  may  render  him  liable  for  an 
unconscious  breach  of  the  covenant.     In  a  recent  case  (tc),  a 


(«)  S.  0.,  2  Jur.  K.  S.  950,  952. 
.(«)  Keates  v.  Lyon,  L.  E.  4  Ch.  Ap. 
218. 


{u)  Parker  v.  Whyte,  1  H.  &  M. 

167  ;  Bxibson  v.  Flight,  13  W.  K.  195. 

(a)  Wilaon  v.  Hart,  2  H.  &  M.  551 ; 
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yearly  tenant,  without  express  notice  that  his  landlord  was    Chap.  xiv. 
bound  by  a  covenant  not  to  use  it  as  a  beer-shop,  was  restrained  '—^ — 


from  doing  so ;  upon  the  ground  that,  although  only  a  yearly 
tenant,  he  was  as  much  bound  to  inquire  into  his  landlord's 
title,  as  if  he  had  been  the  purchaser  of  a  larger  interest  (y). 
So,  too,  an  underlessee  has  been  held  to  be  bound  by  cove- 
nants in  the  original  lease  of  which  he  had  no  actual  notice, 
on  the  ground  that  he  ought  to  have  satisfied  himself  as  to 
his  lessor's  title  (z)  :  and,  in  a  very  recent  case,  where  a  pur- 
chaser of  the  fee  simple  entered  into  restrictive  covenants  as 
to  the  user  of  the  land,  and  afterwards  granted  a  lease  which 
did  not  contain  any  similar  prohibition,  the  lessee,  though  he 
had  no  actual  notice  of  the  covenants,  was  restrained  at  the 
suit  of  the  original  vendor  from  committing  a  breach  (a). 

The  primary  equitable  remedy  is,   as  we  have  seen,  an  Damages  may 
injxmction  to  restrain  a  breach  of  the  covenant;  but  now,  by  awarded  under 
Lord  Cairns'  Act  (21  &  22  Vict.  sect.  2),  the  Coui-t  may,  in  ^J^^  ^^'"^' 
all  cases  where  it  has  jurisdiction  to  entertain  an  application 
for  an  injunction  against  a  breach  of  covenant,  or  against 
the  commission  or  continuance  of  any  wrongful  act,  award 
damages  to  the  party  injm'ed,  either  in  addition  to,  or  in 
substitution  for,  such  injunction ;  and  such  damages  may  be 
awarded,  even  though  not  specifically  charged  (6) :  but  not 
■after  a  decree  has  been  already  made  (c).     But,  unless  the 
Court  had  jurisdiction  to  entertain  a  suit  for  injunction  at  the 
time  when  the  bill  was  filed  (d),  it  is  now  well  settled  that  it 
cannot  give  damages  (e)  :  and  it  would  seem  to  be  discretionary 
with  the  Court,  whether  it  will  award  damages,  or  leave  the 

affd.  L.  E.  1  Ch.  Ap.  463  ;  in  this  (a)  FeUden  v.  Slater,  ubi  suprd. 

case  the  tenant  appears  to  have  known  (5)  CaMon  v.  Wyld,  32  Beav.  266. 

that  there  was  some  restriction.  (c)  Corporation  of  Hythe  v.  East, 

(y)  See  too  OlemenU  v.  Wdles,  L.  R.  L.  E.  1  Eq.  620. 
1  Bq.  200;  Morland  r.  Cook,  L.  E.  (d)  See  Davenport  v.  Rylands,l,.'R. 

0  Eq.  252;  FeUden  v.  Slater,  L.  R.  7  1  Eq.  302,  where  an  infringed  patent 
J,     523.  expired  pending  the  Ktigation. 

(2)  Parker   v.  Whyte,  1   H.  &  M.  (e)  Eindley  v.  Emery,  L.  E.  1  Eq. 

167  ;  and  see  Wilson  v.  Hart,  L.  E.  52 ;  Durell  v.  Pritchard,  h.  E.  2  Ch. 

1  Ch.  Ap.  463 ;  2  H.  &  M.  551  ;  and  Ap.  244  ;  Lewers  v.  Earl  of  Shafies- 
Clements  v.  Welles,  uhi  suprot.  Imry,  L.  E.  2  Eq.  27". 
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Cliap.  XIV.    plaintiff  to  obtain  them  at  Law  (/).     Where  the  plaintiff  is 

— —   entitled  to  an  injunction,  the  Court  will,  in  addition,  award 

damages  in  respect  of  past  breaches  of  the  covenant  (g) ;  or 
in  substitution,  where,  since  the  filing  of  the  bill,  an  injunction 
has  become  impossible  Qi) ;  or  where  the  plaintiff  has  been 
guilty  of  laches  (i) ;  or  where  damages  are  the  more  appro- 
-  priate  remedy  (k). 

No  remedy  by      We  may  here  remark,  that  the  power  of  the  County  Courts, 
the  County       Under  the  recent  Acts,  to  issue  orders  in  the  nature  of  injunc- 
°^^  ^'  tions,  is  confined  to  cases  where  an  injunction  is  requisite  for 

granting  relief  under  their  other  heads  of  equitable  jurisdic- 
tion (i) :  so  that,  even  in  cases  where  the  injury  sustained  by 
a  breach  of  covenant  is  merely  nominal,  the  proper  remedy  is 
still  by  a  suit  in  the  High  Court  of  Chancery. 

When  the  The  Court  will  not,  in  general,  grant  an  injunction  where 

Court  will  *-j  o 

refuse  relief,      it  is  evident  that  no  real  damage  is  likely  to  be  sustained,  or 

where  the  circumstances  which  were  contemplated  when  the 
covenant  was  entered  into  no  longer  exist.  Thus,  the  Court 
has  refused  to  enforce  specific  performance  of  a  covenant 
against  the  erection  of  buildings,  where  the  plaintiff  had 
himself  erected  buildings,  the  effect  of  which  was  to  destroy 
those  very  advantages  which  the  covenant  was  intended  to 
maintain :  so,  where  the  leases  of  an  estate  contained  cove- 
nants by  the  lessees  which  were  intended  to  be  for  the  general 
benefit  of  the  property  (e.  g.,  covenants  to  build  upon  an 
uniform  plan),  and  the  landlord  let  loose  some  of  his  tenants, 
the  Court  would  not  interfere  to  prevent  a  similar  infriage- 
ment  of  the  covenants  by  the  others  :  so,  where  a  lease  of  a 
house  contained  a  covenant  by  the  lessee  to  use  it  as  a  private 
dwelliag-house  only,  with  a  proviso  that,  if  any  of  the 
adjoining  houses  of  the  lessor  should  be  turned  into  shops, 
the  lessee  might  convert  the  demised  premises  to  a  similar 

(/)  Diirdl  V.  Pritchoi/rd,  vM  mpr&.  (k)  Martin  v.  Headon,  L.  E.  2  Eq. 

(g)  HindUy  v.  Emery,  ubi  svjprd,.  425.    As  to  the  mode  of  assessing 

(h)  CaUon  V.  Wyld,  32  Beav.  266.  damages,  see  sect.  2,  and  Morgan's 

(i)  Senior  v.  Panoson,  L.  E.  3  Eq.  Ch.  Acts,  264,  265. 

330,  not  a  case  under  a  corenant.  (J)  See  28  &  29  Viot.  c.  99,  s.  1. 
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use,  and  one  of  the  adjoining  houses  was  subsequently  let    Cliap.  XIV. 


Sect.  i. 


to  a  photographer,  who,  without  making  any  structural  or 
architectural  alterations  in  the  building,  used  the  front  ground- 
floor  room  for  the  display  and  sale  of  photographs  and  albums, 
it  was  held  that  this  was  a  conversion  into  a  shop,  and  that 
the  lessee  was  discharged  from  his  covenant  (m).  So,  where 
on  the  sale  of  a  building  estate  in  lots,  the  purchasers  entered 
Alto  restrictive  covenants  with  the  vendor,  and  also  inter  se, 
and  the  vendor  permitted,  without  interference,  material 
breaches  of  the  covenant  to  be  committed  by  some  of  the 
purchasers,  it  was  held  that  he  could  not  enforce  them  against 
a  purchaser  who  bought  after  the  breaches  had  been  com- 
mitted; and  the  fact  that  there  were  mutual  covenants  between 
the  purchasers  was  not  considered  material  (n). 

Eestrictive  covenants  of  this  kind,  being  as  against  common  In  doubtful 
right,  are  in  doubtful  cases  construed  favourably  to  the  '°**'' 
covenantor.  Thus,  where  the  covenant  was  not  to  use  the 
building  "  as  a  public-house  for  the  sale  of  beer,  wine,  malt 
liquors,  or  spirits,"  it  was  held  that  the  sale  of  beer  by  retail, 
under  a  licence  not  to  be  drunk  on  the  premises,  was  not  a 
breach  of  the  covenant  (o).  So,  a  covenant  not  to  be  engaged 
in  a  specified  trade,  "  or  in  any  matter  relating  thereto," 
within  a  given  district,  does  not  prevent  the  covenantor 
lending  money  to  persons  engaged  in  that  trade  within,  the 
proliibited  limits ;  even  though  the  mortgagor's  only  means  of 
re-payment  are  out  of  the  profits  of  the  trade  (jp).  But  a 
covenant  in  a  lease  of  cellars  under  a  chapel,  that  they  shall 
be  used  "  as  and  for  wine-cellars  only,  and  not  for  interment 
or  burial,"  has  been  held  to  be  broken  by  their  user  for  the 
storage  and  sale  of  beer  and  spirits  (q). 

Acquiescence,  or  even  participation,  in  trivial  breaches  of  Where  there 

(m)  WUUnson  v.  Rogers,  2  De  G.  Slater,  L.  E.  7  Eq.  523. 

J  ^  g_  62.  {P)  B^i"^  T.  Lake,  1  H.  &  M.  338. 

(n)  i'eetv.i(fo«Ae«;s,L.E.3Eq.515.  («)  Turner  v.  MarrioU.  V.-C.  K., 

(o)  Pease  v.  Coats,  h.  E.  2  Eq.688,  31  July,  1866.    As  to  covenants  in 

which  see,  as  to  the  meaning  of  the  word  restraint  of  trade,  see  Zeailur  Cloth  Co. 

"  public-house ; "  see,  too,  FeUden  v.  v.  Lorsont,  L.  B.  9  Eq.  345, 
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Chap.  XIV.    the  covenant,  will  not  of  itself  deprive  a  person  injured  by  a 

^^^-^ —  substantial  breach,  of  his  equitable  remedy.   Thus,  in  a  recent 

acqu^esc'ence.  ^^^>  where  each  of  several  owners  of  houses  in  a  row  had 
entered  into  restrictive  covenants  with  the  owner  of  the  build- 
ing estate,  as  to  building  or  planting  trees  upon  their  pro- 
perties, an  injunction  was  granted  at  the  suit  of  the  owner  of 
one  house  restraining  a  breach  of  the  building  covenants, 
notwithstanding  that  the  plaintiff  and  the  other  owners  ha* 
cdinmitted  breaches  of  the  covenants  as  to  planting,  which 
had  not  been  interfered  with  (r) ;  and  it  was  held  that  he 
might  obtain  relief  without  bringing  the  other  owners  befosre 
the  Court  (s).  What  degree  of  acquiescence  will  be  a  suffi- 
cient bar  to  relief,  must,  in  each  case,  depend  upon  the  nature 
of  the  breach ;  as,  e.  g.,  whether  it  is  incurable,  or  merely 
temporary  (t).  In  one  case,  where  the  covenant  was  not  to 
use  the  house  "  as  a  public-house,"  and  the  breach  was  mani- 
fest, a  delay  of  nearly  six  months  did  not  deprive  the  vendor 
of  his  relief  (m).  But  this  case  depended  on  special  circum- 
stances ;  and  where  there  is  a  substantial  breach,  as,  e.g.,  where, 
in  contravention  of  the  covenant,  a  noxious  trade  is  being 
carried  on,  or  a  new  building  is  being  erected,  or  a  structural 
or  architectural  alteration  is  being  made  in  an  existing  build- 
ing, a  far  shorter  period  will  suffice  to  bar  the  title  to  relief. 

Whether  they       It  seems  to  be  the  better  ox^inion  that  a  lessor  or  vendor 
leased.  Cannot  effectually  release  covenants  of  this  class  to  the  preju- 

dice of  intermediate  lessees  or  purchasers  of  other  parts  of  the 
estate;  nor,  d,  fortiori,  to  the  prejudice  of  prior  lessees  or  pur- 
chasers who  have  stipulated  for  the  insertion  of  such  provisions 
in  future  leases  or  conveyances  («). 

()■)  Western  t.  McDermott,  h.  E.  &  Ke.  552 ;  lioper  v.  WiUiams,  Turn. 

1  Eq.  499  ;  affd.  2  Ch.  Ap.  72.     See  &  K.  18 ;  Peek  v.  Matthews,  L.  E.  3 

this  case  as  t6  the  covenants  running  Eq.  615. 

with  the  land,  et  qucere.  («)  MitcheU  v.  Steioard,  L.  E.  1  Eq. 

(s)  But  see  EasUvood  v.  Lever,  12  543. 

W.  E.  195 ;  and  see   Thompson   v.  {x)  Child  r.  Douglas,  Kay,  572 ;  5 

HahewUl,  a  case  at  Law.  De  G.  M.  &  G.  739  ;  2  Jur.  N.  S. 

(«)  See  .^mp  V.  ^fo6er,  1  Sim.  N.  R.  950,952.     'Rwt  see  Keates  y.  Lyon, 

617  ;  and  compare  DuTce  of  Bedford  L.  B  4  Ch.  Ap.  218  ;  et  vide  sup.,  p. 

v.  Trustees  of  British  Museum,  2  Myl.  704. 


Digitized  by  Microsoft® 


EIGHTS   OF  VENDOE  AND   PTJECHASEE.  709 

And,  although  the  Court  will  not  entertain  frivolous  appli-    Chap.  xrv. 
cations,  it  yet  wiU,  in  any  doubtful  case,  restrain  a  violation 


of  a  deHherate  engagement :  thus,  where  an  agreement  had  fho^ghthf'^ 
been  entered  into  between  neighbouring  landowners  as  to  j^^ne^lj^"^" 
their  mutual  user  of  rights  of  water,  the  Court  restrained  a  izmal 
clear  violation  of  the  contract  by  one  of  the  parties,  without 
entertaining  the  question  as  to  how  far  or  whether  the  other 
was  prejudiced  thereby  (y) :  and  in  another  case,  the  Court, 
with  reference  to  an  infringement  of  a  covenant  by  using 
adjoining  premises  as  a  school,  well  observed  that  "  the  feel- 
ing of  anxiety  is  damage  "  (z) ;  and  it  must  be  clear  that  there 
is  no  appreciable  or,  at  all  events,  no  substantial  damage, 
before  the  Court  will,  merely  on  the  ground  of  the  smallness 
of  the  damage,  withhold  its  hand  from  enforcing  the  cove- 
nants (a). 

As  to  covenants  of  the  third  description,  viz.,  relating  to  Covenants  of 
title   deeds,   the  right  to  enforce  them   at  Law  against  an  remedies 
alienee  (as  with  covenants  of  the  first  kind)  may  perhaps  depend  °P°°- 
upon  his  having  the  estate  of  the  original  covenantor  (b) :  but 
an  alienee  who  bought  with  notice  of  the  covenant  would  be 
bound  in  Equity  to  produce  the  deeds  (c) ;  and  it  seems  pro- 
bable that  the  benefit  of  such  a  covenant  by  a  purchaser 
would  at  Law  run  with  the  land  retained  by  the  vendor  (d). 

The  covenantor  and  his  real  and  personal  representatives  Covenantor 

and  his  repre- 

(2/)  Dickinson  v.  G.  J.  C.  C,   15  Jo.  414,  where  relief  was  refused  in  a 

Beav.  260 ;    Tipping  v.  EchersUy,  2  suit  by  a  remainderman,  no  special 

Kay  &  J.  264.  damage  being  proved. 

(z)  Kemp  V.  Sober,  1  Sim.  N.  R.  (6)  As  to  which,  vide  infra,  p.  712  ; 

520.     As  to  keeping  a  school  being  a  and  see  Sug.  453,  n.,  and  the  remarks 

breach  of  a  covenant  to  use  the  pre-  on  Barclay  v.  Raine,  1  Sim.  &  S.  449  ; 

mises   as    a    private   dwelling-house  and  see  9  Jarm.  Conv.  98,  356. 

only,  see  also  Wickenden  v.  Webster,  (c)  See  Sug.  453;   and,  as  to  the 

2  Jur.  N.  S.  590  ;  Johnstone  v.  Mali,  general  equitable  right  to  production, 

ib.  780  •  2  K.  &  J.  414.  independently  of  any  covenant,  vide 

(a)  Per  L.  J.  Turner  in  Lloyd  v.  supr&.  Oh.  IX.,  s.  2. 

London,  Chaiham,  and  Dover  R.  Co.,  (d)  See  Mr.  Jarman's  note,  9  Jarm. 

2  De  G.  Jo.  &   S.   580  ;    see,   too,  Conv.  by  S.  356,  et  seq^. ;  and  Third 

Western  v.  McDermott,  L.  E.  1  Eq.  Eep.  of  Real  Prop.  Com.  52;  but  see 

499.    See  Johwlone  v.  HaU,  2  K.  &  Sug.  453, 
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Chap.  XIV. 
Sect.  4. 

sentatives 
liable  on  cove- 
nants in  gross. 

Assignee 
liable  on  cove- 
nant simply 
collateral. 


may,  even  after  alienation  (e),  be  sued  upon  covenants  of  any 
of  the  above  kinds,  although  they  may  not  bind  the  alienees 
of  thB  land  (/). 

Upon  a  covenant  simply  collateral  to  the  land — e.  g.,  to 
pay  a  sum  of  money  or  to  make  compensation  for  damage — 
the  assignee  of  the  covenantor  is  not  liable  although  expressly 
named  {g) :  nor  can  the  assignee  of  the  covenantee  sue  on 
such  a  covenant  (h). 


Liability  of 
covenantee, 
how  affected 
by  bank- 
ruptcy; 


By  the  145th  section  of  the  Bankrupt  Law  Consolidation 
Act,  1849  (i),  which  was  not  repealed  by  the  Act  of  1861,  it 
was  provided  that  when  the  assignees  of  any  bankrupt,  who 
was  entitled  to  land,  under  a  conveyance  to  him  in  fee,  or 
under  an  agreement  for  such  a  conveyance,  subject  to  any 
perpetual  yearly  rent  thereby  reserved,  should  elect  to  take 
the  land  or  the  benefit  of  the  conveyance  or  agreement,  the 
bankrupt  was  not  to  be  liable  to  pay  any  rent  accruing  after 
the  issuing  of  the  fiat  or  filing  of  the  petition,  or  to  be  sued  in 
respect  of  any  subsequent  non-observance  or  non-performance 
of  the  conditions  covenants  and  agreements  in  the  conveyance 
or  agreement :  and  if  the  assignees  declined  to  take  the  land 
or  the  benefit  of  the  conveyance  or  agreement,  he  was  not  to 
be  liable  if,  within  fourteen  days' after  notice  of  their  having 
so  declined,  he  delivered  up  the  conveyance  or  agreement  to 
the  person  then  entitled  to  the  rent,  or  having  so  agreed  to 
convey :  and  if  the  assignees  did  not  elect  on  request,  any 
person  entitled  to  the  rent,  or  having  so  conveyed  or  agreed 
to  convey,  or  any  person  claiming  under  him,  might  apply  to 
the  Court:   and  the  Court  might  order  them  to  elect  and 


(e)  MiUav  v.  Small,  1  Macq.  H.  L.  0. 
345;  and  Bee  Kinfs  Coll.,  Aberdeen, 
V.  Say,  a.  526. 

(/)  See  and  consider  Stohes  v. 
RmseU,  3  T.  E.  678. 

{g)  Spencer's  case,  5  Eep.  16. 

Oi)  Oanham  v.  Sust,  8  Taunt.  227 ; 
Milnes  v.  Branch,  5  Man.  &  S.  411. 
As  to  joint  and  several  covenants,  see 
Bradburne  v.  Bvtfield,  14  M.  &  W. 


559,  674 ;  Ma/rtyv,  v.  Willimm,  1  H. 
&  N.  817  ;  26  L.  J.  (Ex.)  117 ;  Thomp- 
son V.  EakevM,  11  Jur.  N.  S.  732 ; 
Hooper  v.  Clark,  L.  E.  2  Q.  B.  200 ; 
Thomas  v.  Hayward,  L,  E.  4  C.  P. 
311 ;  and  see  Flatt  on  Leases,  133, 
135. 

(i)  12  &  13  Viet.  c.  106 ;  and  see 
24  &  25  Vict,  c,  134,  s.  131. 
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deliver  up  sucli  conveyance  or  agreement,  in  case  they  should    Chap.  xrv. 
decline  the  same,  and  the  possession  of  the  premises :   or  — '■ — — — 


might  make  such  other  order  therein  as  it  should  think  iit. 

Under  the  recent  Act,  as  we  have  already  seen,  where  the  under  the 
property  of  the  bankrupt  consists  of  land  of  any  tenure  bur- 
dened with  onerous  covenants,  the  trustee  may  within  a 
limited  time  disclaim  it,  notwithstanding  prior  acts  of  owner- 
ship ;  but  any  person  injured  by  the  disclaimer  is  to  be 
deemed  a  creditor  of  the  bankrupt  to  the  extent  of  such 
injury ;  and  his  debt  is  made  proveable  in  the  bank- 
ruptcy (k). 

Where  land  is  sold  in  consideration  of  a  perpetual  rent-  Not  affected 
charge  which  the  purchaser  covenants  to  pay,  he  and  his 
estate  remain  for  ever  liable  under  the  covenant,  although 
the  land  itseK  be  sold  and  conveyed,  cum  onere,  to  a  sub- 
purchaser (I). 


(5.)  Pwchaser's  remedies  on  vendor's  covenants.  Section  5. 


With  some  few  special  exceptions (m),  a  purchaser,  after  Purchasers 

,     1   1        n  i.-        T.  general  rcme- 

the  conveyance  is  executed  by  all  necessary  parties,  has  no  dies  for  defects 
remedy  at  Law  or  in  Equity  in  respect  of  any  defects  either  ancedepind" 
in  the  title  (n)  to,  or  quantity,  or  quality  (o)  of,  the  estate,  °^^^^°^°g'^ 
which  are  not  covered  by  the  vendor's  covenants. 

(k)  32  &  33  Vict.  c.  71,  ss.  23,  24 ;  a  transfer  of  shares  obtained  relief 

and  vide  suprA,  p.  75.  against  the  company ;  see,  too,  Cripps 

{I)  Millar  v.  SmaU,  1  Maoq.  H.  L.  C.  T.  Beade,  6  T.  R.  606  ;  Serjeant  Matj- 

345;  King's  Coll.,  Aberdeen,  y.Uay,  nm-d's  case,  Preem.  C.  C.  1;  Anon., 

^j  526.  •  ^^^-  P-  -^"^  •  ^'""^  ^-  Po^^ll)  2  Cox, 

(m)  Infrd,.  ^^^>  Wakeman  v.  Duchess  of  Sufland, 

In)  SeeLysney  y.Sdhy,  LordRaym.  3  Vea.  233,  235  ;  M'CuUoch  v.  Gi-e- 

p.  1119 ;  Srel  v.  Holbech,  Dougl.  632  gory,  1  K.  &  J.  291 ;  case  of  error  in 

(case  of   an  innocent  transfer  of  a  abstract. 

forged  security)  ;  Cottam  v.  £!.  0.  R.  (o)  Neailwm  v.  May,  13  Pri.  749  ; 

Co.   1  J.  &  H.  243,  a  purchase  under  case  of  rental  misstated,  yet  bill  for 

a  deed   partially  forged  ;   Ex  parte  compensation  dismissed.  But  see  Bos 

Swan,  30  L.  J.  N.S.C.  P.  113;  Taz/ior  y.HeWuim,  L.  K.  2  Ex.  72,  where 

V.  Midlcmd  R.  Co.,  28  Beav.  287,  where  compensation  was  allowed  ;  and  vide 

the  person  whose  name  was  forged  in  infri,. 
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^'l|?P-  Xl"^.        And  to  consider  first  the  legal  rights  of  the  purchaser  and 


his  representatives  under  the  covenants  for  title. 

Alienees  not         Such  Covenants,  it  may  be  observed,  bind  only  the  cove- 
bound.  '  .;  >  J 

nantor  and  his  representatives ;  and  not  alienees  as  such :  it 
is  therefore  only  necessary  to  consider  who  are  entitled  to  the 
benefit  of  them-. 

Benefit  of  SvLch.  covenants  may  be  enforced  at  Law,  not  only  by  the 

covenants  for  _  ■'  ^jj 

title  runs  with  covenantee  and  his  representatives,  but  by  alienees  who  claim 

'  under  the  seisin  vested  in  the  original  covenantee,  or,  as  it  is 

expressed,  in  privity  of  estate  (p) :  for  instance,  if  A.  convey 
land  to  B.  and  his  heirs  to  certain  specified  uses,  or  to  such 
uses  as  C.  shall  appoiat,  and  covenant  for  title  with  B.  and 
his  heirs,  the  right  to  sue  upon  the  covenants  will  go  with  the 
seisin -to  the  persons  from  time  to  time  claiming  under  the 
uses  limited  by  the  conveyance,  or  under  any  appointment 
to  cestMi  que  .by  C.  under  his  power  (q) :  so,  if  the  conveyance  were  to  B. 
alienees.  ^nd  his  heirs,  to  such  uses  as  C.  shall  appoint,  and  in  default 

of  appointment  to  the  use  of  C.  in  fee,  and  A.  covenant  with 
C.  and  his  heirs,  and  C.  (instead  of  exercising  his  power  of 
appointment)  convey  the  estate  limited,  to  him  in  default  of 
appointment,  his  alienee,  it  appears,  can  sue  upon  A.'s  cove- 
So  covenants    nants  (r) :   so,  if  C,  in  exercise  of  his  power,  appoint  the 
■use  will  run     land  to  the  use  of  D.,  and  covenant  with  him  and  his  heirs 
esSe  -^^^  *^*^^'  ^-'^  covenants  can  be  sued  upon  by  the  alienees  of 

D. :  and  in  the  two  former  cases,  the  right  to  sue  upon  A.'s 
covenants,  and,  in  the  last  case,  the  right  to  sue  upqn  C.'s 
covenants,  will  go  with  the  land  to  all  successive  owners  (s) : 
and  the  heir  or  assignee  although  not  named  in  the  covenants 
for  title  may  nevertheless  sue  thereupon  (t). 

But  cannot  be      But,  in  the  case  last  supposed,  D.'s  alienee,  a]J;hough  he 
ai'^neTn'o^       i^ig^t  sue  upon  C.'s  covenant,  could  not  sue  upon  A.'s ;  as 

{p)  3  T.  E.  402.  52. 

(q)  See  Sug.  678.  (s)  See  Sug.  578,  et  seq. 

(r)  See  Sug.  579,  where  the  point  (t)    Spencer't    case,    5    Rep.    16 ; 

is  held  to  be  free  from  doubt ;  but  tougher  v.  WilUams,  2  Lev.  92  i  see 

see  Third  Beport  of  Real  Prop.  Com.  2  Bao.  Abr.  349. 
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he  would  not  take  the  estate  of  A.'s  covenantee  (m)  :  so,  if  C,    Chap.  xiv. 
instead  of  appointing  to  the  use  of  D.,  were  to  appoint  to 


such  uses  as  D.  should  appoint,  D.'s  appointee  could  not  sue  privTty  ?f  "^ 
upon  C.'s  covenant ;  for  he  would  not  take  the  estate  of  C.'s  «***'«■ 
covenantee. 

Lord  St.  Leonards  suggests  a  doubt  («)  whether  the  doctrine  Wliether 
of  privity  of  estate  may  not  apply  as  well  to  covenantor  as  to  privity  of 
covenantee ;  that  is,  whether,  in  order  that  the  alienee  may  ^s.*'?'®'  ^  '^^^l 

'  '  '  •'    with  cove- 

sue,  he  must  not  only  claim  the  estate  of  the  covenantee,  but  nantor  as 

,  covenantee, 

also  clami  it  under  a  conveyance  or  appointment  by  the  cove- 
nantor; which,  in  a  large  proportion  of  conveyancing  trans- 
actions, is  not  the  case.  The  Eeal  Property  Commissioners 
consider  that  the  doubt  is  set  at  rest  by  authority  (y) ;  and 
this  conclusion  is  usually  (it  is  believed)  acted  on  in  practice. 

And  the  benefit  of  the  covenants  will  go  with  the  estate  Covenants  run 

witll  l63£6- 

of  the  original  covenantee,  although  leasehold  (z),  or  copy-  holds  or  copy- 
hold (a)  :  nor  is  it  clearly  essential  that  the  estate  should  be         °." 

.       ,  J     1       n  j^       ^  . ,  Privityatdate 

actually  vested  in  the  covenantee  at  the  date  oi  the  covenant,  of  covenant, 
"Where,  as  is  frequently  the  case  on  a  sale  of  copyholds,  the  ^al!'^^'  '^^^"" 
covenants  for  title  were  contained  in  the  deed  of  covenant  to 
surrender,  V.-C.  Shadwell  seems  to  have  entertained  no  doubt 
that  the  covenants  would  run  with  the  land ;  inasmuch  as  the 
covenant  to  surrender,  and  the  surrender,  are  parts  of  the  same 
transaction  (6).  But  this  doctrine  seems  open  to  remark,  and 
is  not  always  relied  on  in  practice  (c). 

Where  land  is  divided,  the  benefit  of  attendant  covenants  Benefit  of 
will,  it  seems,  go  to  each  alienee  in  respect  of  the  portion  of  appTrtroned 
land  taken  by  him  (d) :  so,  where  the  estate  is  divided,  as  ^^ate.*'"^  ^"^ 

(«)  Mooch  V.  Wadham,  6  East,  289.  (a)  See  Biddell  v.  SiddeU,  7  Sim. 

(x)  Sug.  581.  529. 

(y)  See  Third  Eep.  p.  52,  and  9  (J)  lUd.  534,  635,  and  Sug.  579. 

Jarm.  Conv.  by  S.  356  ;  Smith's L.C.  (c)  See  Dav.  Conv.  vol.  i.  p.  Ill; 

3rd  edit.  30.  wl'  "■  P'-  ^'  P-  1^^- 

(z)JVofe  V.  Awder,  Cro.  El.   436,  (d)  See  Sug.  586,  692 ;  and  9  Jarm. 

and  Leuiis  v.  Campbell,  8  Taunt.  715 ;  Conv.  by  S.  366 ;   and  Twynam  r. 

Campbell  v.  lewis,  3  B.  &  Aid.  392.  Piehard,  2  B.  &  Aid.  105. 

vol.  II.  " 
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Chap.  XIV. 
Sect.  5. 


where  it  becomes  vested  in  A.  for  life,  remainder  to  B.  in  fee, 
and  the  breach  of  covenant  affects  the  entire  inheritance,  the 
owner  of  each  portion  of  the  inheritance  can  sue  for  damages 
proportioned  to  the  extent  of  his  estate  (e)  :  so,  where  the 
estate  is  cut  up  into  undivided  shares  (/). 


In  case  of 
partition. 


In  a  very  recent  case  (g),  on  a  partition  of  land  lying  below 
the  sea  level,  the  deed  contained  mutual  covenants  by  the 
parceners  to  contribute,  in  a  rateable  proportion,  to  the  ex- 
pense of  maintaining  a  sea-wall  then  in  existence ;  but  the 
"  assigns  "  were  not  named :  and  the  question  was  raised,  but 
not  decided,  whether  the  covenant  ran  with  the  land. 


Will  run  with 
incorporeal 
heredita- 
ments. 


Covenants  will  run  with  tithes  as  with  land  (h) ;  and,  in 
this  respect,  there  seems  to  be  no  distinction  between  tithes 
and  other  incorporeal  hereditaments  (i).  In  a  very  recent 
case,  where  there  was  a  lease  of  a  right  of  shooting,  with  a 
covenant  by  the  lessee  to  leave  the  land  well  stocked  with 
game  at  the  end  of  the  term,  the  assignee  of  the  reversion  was 
held  entitled  to  sue,  in  his  own  name,  for  breach  of  the  cove- 
nant (Jc). 


Eemedy  on 
covenants  in 
conveyance  of 
equitable 
estate. 


Assignee  may 
Bue  in  name  of 
covenantee. 


Where  the  estate  is  merely  equitable,  there  can  be  no 
assignee  at  Law,  and  the  covenants  cannot  be  enforced  at 
Law  by  an  equitable  assignee ;  so,  if  the  conveyance,  although 
intended  so  to  do,  do  not  in  fact  pass  any  legal  estate,  the 
assignee  cannot  sue  (I) ;  but  in  either  case,  the  assignee, 
although  unable  to  sue  in  his  own  name,  would  probably  be 
entitled  to  sue  in  the  name  of  the  original  covenantee  (m). 


Eemedy  in 
Equity. 


Equity  will  assist  a  covenantee  who  has   lost  his  legal 

(e)  See  9  Jarm.  Conv.  by  S.  404  ;      Ex.Eep.  (Ireland)  307,  a  case  of  tolls. 


Noble  V.  Cass,  2  Sim.  343. 

(/)  Badeley  v.  Vigwrs,  4  El.  &  B. 
71. 

(g)  Mm-land  v.  Cook,  L.  E.  6  Eq. 
262. 

(A)  BaUy  v.  WelU,  3  Wils.  25  ; 
Martyn  v.  Williams,  1  H.  &  N.  817 ; 
Earl  of  Egremont  y.  Keene,  2  Jones's 


(i)  See  9  Jarm.  Conv.  by  S.  360 ; 
and  Sug.  591. 

(Jc)  Hooper  v.  Clarh,  L.  E.  2  Q.  B. 
200. 

(I)  9  Jarm.  Conv.  by  S.  366. 

(m)  See  Siddell  v.  Riddell,  7  Sim. 
529. 
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remedy  by  the  contrivance  of  the  covenantor  (w) ;  biit  it  will    ciiap.  xiv. 
not,  as  a  mode  of  enforcing  the  covenant  for  qniet  enjoyment,  '— — 


interfere  by  injunction  against  an  illegal  distress  by  the  vendor 
after  conveyance  (o). 

In  considering  what  amounts  to  a  breach  of  the  several  As  to  breach 
usual  covenants  for  title,  it  may  be  premised,  that,  as  respects  for  title. 
the  covenants  for  seisin  in  fee,  (or,  in  the  case  of  a  lease,  that 
the  lease  is  valid,)  and  for  right  to  convey,  surrender,  or  assign, 
and  also  the  usual  trustee's  covenants  against  incumbrances, 
the  same,  if  broken  at  all,  are  necessarily  broken  immediately 
upon  the  execution  of  the  assurance  which  contains  them  (p); 
so  that  the  Statute  of  Limitations  immediately  begins  to  run  statute  of 
in  favour  of  the  covenantor :   and  this,  although  the  cove-  mns,  from 
nantee  be  in  ignorance  of  the  breach  (q);.  and  be  kept  in  such  '"^^^  *'™''- 
ignorance  by  the  fraud  of  the  covenantor  (r).     Whereas  the 
usual  covenants,  that  the  purchaser  shall  enjoy  the  estate  («) 
free  from  incumbrances  (t),  and  for  further  assurance,  can 
only  be  broken  by  subsecLuent  events ;  and  the  Statute  does 
not  begin  to  run  untH  there  is  an  actual  breach,  and  then 
only  in  respect  of  that  particular  breach  (u). 

A  covenant  that  the  vendor  is  seised  in  fee  of  an  estate  Covenants 
conveyed  as  freehold,  is,  of  course,  broken,  if  the  estate  be  rigit7„'"o''n.'^ 
copyhold  (a;) ;  and  a  covenant  that  the  vendor  and  another  ^^^^"^ 
conveying  party  have  good  right  to  convey,  is  broken,  if  such 
other  party,  although  having  the  estate,  be  personally  incom- 
petent to  transfer  it  (y). 

(n)  Thoi-rUon  v.  Court,  3  De  G.  M.  Co.,  10  Eioh.  39. 

&  G.  293  C.  A.  (s)  See  Ireland  t.  Bi/reham,  2  Sc. 

(o)  Draka  v.  West,  22   L.  J.  375,  207. 

V.-C  W.  (*)   1^<""  '^-  ^ord  Barnard,  Gilb. 

(f>)  See  Salman  v.  Bradshaw,  Cro.  6,  8. 

Jao.  304  :  as  to   whether  recitals  of  («)  See  9  Jarm.  Conv.  by  S.  402. 

the  vendor's  title  in  the  conveyance  (x)  Gray  v.  Briscoe,  Noy,  142  ;  the 

can  estop  the  purchaser,  vide  supra,  word  "not"  in  the  report  is  evidently 

p  480.  a  clerical  error  :  see  context. 

(2)  ShoH  V.  M'Carthy,  3  B.  &  Aid.  {y)  Nash  v.  Aston,   Sir  T.  Jones, 

626.  195- 

(r)  Imperial  Cfaa  Co.  v.  London  Gas 

0  2 
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How  usually 
restricted. 


May  be  qua- 
lified, without 
express  words. 


The  covenant  for  seisin  or  right  to  convey  is  usually  re- 
stricted to  the  acts  of  the  covenantor  where  he  has  acquired 
the  estate  by  purchase,  and  to  the  acts  of  himself,  his  ances- 
tors or  testators,  where  he  claims  by  descent  or  devise ;  and, 
so  qualified,  is  merely  a  warranty  on  his  part  "that  he  sells  the 
estate  in  the  same  plight  that  he  received  it,  and  not  in  any 
degree  made  worse  by  him  "  {z).  Even  without  express  words 
of  restriction,  the  form  of  the  deed  may  show  that  the  cove- 
nant was  intended  to  be  qualified. 


Purchaser  The  purchaser  may,  if  he  please,  bring  an  action  imme- 

CTiction.  diately  on  discovering  the  defect  in  title,  without  waiting  to 

be  evicted  or  disturbed  (a) ;  or  may  wait  until  eviction  (h). 


Covenant  for 
quiet  enjoy- 
ment and 
freedom  from 
incumbrances. 


The  common  covenant  for  quiet  enjoyment  (c)  is  broken 
by  a  suit  in  Equity,  although  equitable  disturbances  be  not 
specified  {d) ;  or  by  the  obstruction  of  a  necessary  right  of 
way  (e),  or  a  verbal  notice  to  tenants  to  pay  rent  to  the  adverse 
claimant  (/),  or  a  claim  in  respect  of  subsequent  arrears  of  a 
quit  rent  incident  to  the  tenure  of  the  property  {g). 


How  broken.  The  covenant,  if  general,  is  not  broken  by  a  wrongful  claim 
or  eviction  (h),  unless  it  be  the  act  of  the  covenantor  himseK 
or  his  heirs  or  executors  (if  named)  (j) ;  in  which  case  the 
wrongful  act,  if  intended  as  a  claim  to  title  Qc),  is  a  breach 
even  of  a  covenant  against  lawful  disturbances  (1) :  and  a 


(«)  Per  Lord  Eldon,  in  Browning  t. 
WngU,  2  B.  &  P.  22. 

(a)  Sug.  616. 

(6)  See  King  t.  Jones,  5  Taunt. 
418,  428. 

(c)  As  to  a  clause  of  warranty  being 
equiyalent .  thereto,  see  WiHiams  v. 
Surrell,  1  C.  B.  402. 

(d)  Hunt  T.  "Danvers,  T.  Kaym. 
370  J  and  see  2  Ventr.  214  ;  Sug. 
600. 

(e)  Andrews  v.  Paradise,  8  Mod. 
318;  Morris  v.  Edgington,  3  Taunt. 
24. 

(/)  T.  Raym.  371. 


{g)  Hammond  v.  Hill,  Com.  R.  180 
(the  covenant  specified  rents  and  rent- 
charges). 

(A)  See  Kirhy  v.  Hansaher,  Cro. 
Jac.  315  ;  Dudlei/  y.Fottiott,  3  T.  E. 
584. 

(t)  See  9  Jarm.  Conv.  by  S.  376 ; 
Forte  V.  Vine,  2  Eol.  E.  21  (mis- 
printed). 

Qc)  See  Penn  v.  Cflover,  Cro.  El. 
421 ;  Morgan  v.  Hunt,  2  Vent.  213  ; 
M>yd  v.  TomJeies,  1  T.  K.  671 ;  and 
Lord  Ellenborough's  remarks  in  Sed- 
don  V.  Senate,  13  East,  72. 

(l)  Lloi/d  V.  Tomkics,  ubi  suprd,. 
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covenant  in  terms  extending  to  pretended  claims  (m),  or  a    Chap.  xiv. 
general   covenant   against   disturbances   by  specified  indivi-  — — 


duals  (n),  or  by  claimants  in  general  (with  a  specified  excep- 
tion) (o),  is  broken  by  a  wrongful  disturbance.  It  was  held 
in  one  case  (^p),  that  covenants  for  seisin  in  fee,  and  good  right 
to  convey  free  from  incumbrances,  were  not  broken  when 
parties  were,  at  the  date  of  the  conveyance,  in  actual  posses- 
sion of  part  of  the  estate  under  leases  made  by  a  stranger 
under  a  mistake :  but  the  decision  seems  to  be  of  very  doubtful 
axithority  (q). 

The  word  "acts"  means  something  done  by  the  person  Meaning  of 

°  11  J   particular 

against  whose  acts  the  covenant  is  made;  and  the  word  expressiona- 
"  means"  has  a  similar  meaning,  viz.,  something  proceeding  "means;" 
from  the  person  covenanting  (r)  or  the  person  against  whose 
acts,  &c.,  the  covenant  is  made.  Where  A.  procured  a  fine  to 
be  levied  to  himself  and  his  wife  and  his  own  heirs,  an  entry 
by  the  widow  was  held  to  be  a  breach  of  his  covenant  with  a 
lessee  for  quiet  enjoyment  against  himself  (A.)  and  all  persons 
claiming  by  his  "  means  "  (s). 

So    a  covenairt  for  quiet  enjoyment  against  all  persons  "claiming 

•     1      1         1  i       1       under;" 

claiming  "  under ''  the  covenantor,  is  broken  by  an  entry  by 

his  widow  (t),  or  by  a  person  claiming  under  the  prior  exercise 
by  the  covenantor  of  a  power  of  appointment,  although  the 
estate  was  never  vested  in  the  covenantor  (it);  or  under  a  joint 
appointment  by  the  covenantor  and  A.  B.  (x) ;  or  by  mort- 
gagees of  a  term  which  was  created  with  his  concurrence, 
though  the  estate  did  not  move  from  him  (y) :  but  a  covenant 

(ni)  Chaplain  Y.  Southgate,  10  UoA.  1  B.  &.  C.  i59.^c.:  :    .^./    .    r^,,    . 

ogj  (s)  Sutler  V.  Sirlnerton,   Cio.   Jac. 

(n)  Foster  d.  WH^on  t,  Mapes,  Cro.  657. 

El.   212 ;    Perry  v.  Edwards,  1  Str.  («)  Anon.  Godb.  333. 

400 ;   Nash  v.  Palnier,  5  Man.  &  S.  («)  S«rd  v.  Fletcher,  Doug.   43 ; 

374 ;  Fowle  V.  WeUh,  1  B.  &  C.  29.  Fvan3  v.  Vaughan,  4  B.   &  C.  261, 

(o)   Woodroffv.  Crreenwood,  Cro.  El.  267. 

5jg  (.r)  Calrert    v.   Sebright,   15  Beav. 

(p)  Jeri-itt  V.  Weave,  3  Pri.  575.  156.  „  „  i,  „t 

(J)  See  Sug.  601.  (?)  Carpenter  v.  Parker,  3  0.  B.  N. 

(r)  Per  Cur.  in  Spencer  v.  Marriott,       S.  206  ;  27  L.  J.  N.  S.  C.  P.  78. 
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Chap.  XIV. 
Sect.  5. 


for  quiet  enjoyment  against  persons  claiming  "by,  from,  or 
under  "  him,  seems  not  to  extend  to  persons  claiming  by  title 
paramount  in  respect  of  his  mere  default  (2) ;  although  it  may 
be  otherwise  where  the  paramount  title  is  brought  into  opera- 
tion by  his  "  acts  ''  (a). 


"default;' 


"  neglect  or 
default;" 


A  covenant  for  quiet  enjoyment  against  persons  claiming 
"  by  or  through  his  default,"  would,  it  appears,  be  broken  by 
an  entry  by  parties  whose  title  he  had  it  in  his  own  power  to 
bar ; — e.  g.,  if  he  were  tenant  in  tail  in  possession,  and  the 
entry  were  made  by  remaindermen  (6) ; — and  such  a  covenant 
has  been  held  to  extend  to  claims  in  respect  of  arrears  of 
quit  rent,  although  they  accrued  due  before  he  acquired  the 
estate  (c) :  the  decision,  however,  is  disapproved  of  by  Lord 
St.  Leonards  {d).  But  the  omission  by  the  covenantor  to  ac- 
quire from  other  parties  a  valid  title,  although  he  knew  the 
defect,  is  not  a  "  neglect  or  default "  within  the  meaning  of 
such  a  covenant  (e). 


"  permitted  or 
suffered ; " 


A  covenant  that  the  covenautor  has  not  knowingly  or 
willingly  "permitted  or  suffered"  (/)  any  act,  &c.,  does  not 
extend  to  a  defect  in  title  occasioned  by  the  act  of  God,  e.  g., 
the  death  of  the  cestui  que  vie  (g) ;  or  to  an  act  by  others 
which  the  covenantor  was  a  party  to,  but  had  no  power  to 
prevent ;  e.  g.,  a  mortgage  in  which  he  (as  trustee  to  bar 
dower)  has  concurred  Qi) :  but,  of  course,  in  such  a  case,  the 


(a)  Stanley  v.  Bayes,  2  G.  &  Day. 
411  ;  3  Q.  B.  105  :  a  case  of  distress 
for  land  tax  which  the  covenantor 
ought  to  have  paid ;  but  see  Ireland 
V.  BircJiam,  2  Sc.  207. 

(a)  See  a  note  to  9  Jarm.  Conv.  by 
S.  380,  where  the  learned  editor, 
coming  to  a  different  conclusion,  con- 
tends that  for  this  purpose  acts  and 
defaults  are  identical,  as  to  which, 
query;  and  see  Sug.  603,  where  the 
decision  in  Stanley  v.  Hayes  is  ap- 
proved of. 

(l)  Lady  Caran  v.  Pulteney,  2  Yes. 
J.  544. 


(c)  See  Howes  t.  Brushfidd,  3  East, 
491. 

{d)  Sug.  602. 

(e)  See  Woodlioust  v.  JenJcins,  9 
Bing,  431 ;  Ireland  v.  BircJiam,  2  Sc. 
207. 

(/)  As  to  the  word  "suffer,"  having 
a  passive,  and  not  an  active,  significa- 
tion, seeHoffeyv.Bent,  L.  E.  3  Eq.  759; 
see,  too,  a  case  of  mistake  in  parcels, 
WM  v.  Hillas,  4  Jur.  N.  S.  1166. 

{g)  Stannard  v.  Forbes,  6  Ad.  &  E. 
572. 

(h)  ffobson  V.  Middkton,  6  B.  &  C. 
295  ;  9  D.  &  E.  249. 


Digitized  by  Microsoft® 


RIGHTa  OF  VENDOR  AND  PUECHASEB. 


719 


covenant  would  have  been  broken  had  it  proceeded  in  the  usual    Chap.  xiv. 
form,  "  or  been  party  or  privy  to  "  {i).  ^^°'^-  °- 

"  party  or 
privy  to." 

In  a  recent  case,  where  a  house  was  sold  with  all  ease-  Acknowledge- 
ments, &c.,  and  certain  lights  which  had  been  actually  used  hM°'rlTOnted 
for  upwards  of  the  statutory  period,  were  apparently  subsist-  appareiit  from 
ing  easements  at  the  time  of  sale,  it  was  held  that  the  fact  easeTenf  ^^ 
of  the  vendor  having  signed  a  memorandum  which  prevented 
the  Statute  from  running,  did  not  amount  to  a  breach  of  the 
ordinary  covenant :  inasmuch  as  such  covenant  referred  only 
to  actual  and  not  to  apparent  easements  (Jc). 

It  seems  doubtful  whether  covenants  for  title  would  be  As  to  cove- 
held  to  extend  to  a  defect  known  to  the  purchaser  at  the  tnown^^'"*' 
time  of  their  being  entered  into  (1) :  and  it  has  been  sug-  'l^^®<='5- 
gested  (m)  that  such  a  defect  should  be  particularly  specified, 
and  that,  unless  it  be  apparent  on  the  face  of  the  conveyance, 
the  covenant  should  be  entered  into  by  a  separate  instrument. 
If,  however,  the  defect  be  not  so  apparent,  it  is  conceived  that 
a  memorandum,  signed  by  the  covenantor  and  admitting  that 
the  defect  was  known,  and  intended  to  be  provided  for  by  the 
covenants,  would  be  sufficient :  for  as  the  covenantor,  seeking 
to  escape  the  general  terms  of  the  covenant,  must  then,  by 
evidence,  dehors  the  deed,  show  that  the  covenantee  had 
notice  of  the  defect,  so  the  covenantee  might,  in  like  manner, 
show  that  the  defect,  though  known,  was  not  intended  to  be 
excepted  (w) :  but  the  defect,  if  apparent  on  the  conveyance, 
should  be  specified  in  the  covenants. 

It  has  been  held,  in  the  case  of  a  lease,  that  the  effect  of  Qualification 
a  covenant  for  quiet  enjoyment  as  against  parties  claiming  gran  J 
under  the  lessor  is  not  restricted  by  the  introduction  into  the 
words  of  demise  of  the  qualification  "  so  far  as  in  his  power 


(i)  See  6  B.  &  C.  303.  384  a;    Ogihk  v.  Poljambe,  3  Mer. 

(k)  Thackeray  t.  Wood,  5  Best  &  53. 

Smith,  325  ;  affirmed,  6  B.  &  S.  766  ;  (m)  Butler's  note,  uU  suprd.;  Sug. 

S.  C.  10  Jur.  N.  S.  877;  ied  gucere.  673  ;  and  9  Jarm.  Conv.  by  S.  381. 

{I)  See  Butler's  note  to  Co.  Litt.  (»)  See  1  Sim.  &  S,  445. 
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lies  or  as  he  lawfully  can  or  may;"  there  being  nothing  else 
on  the  face  of  the  lease  to  intimate  that  there  was  any  doubt 
as  to  the  title  (o). 


Case  of  wrong- 
ful eviction. 


It  is  well  settled  that  a  general  covenant  for  quiet  enjoy- 
ment is  confined  to  a  lawful,  and  does  not  extend  to  a 
wrongful,  eviction  {p) :  but  when  the  covenant  is  against  the 
acts  of  particular  persons,  it  extends  to  all  their  acts,  whether 
lawful  or  not  (q). 


Coyenant  for 
further 
assurance — 
what  acts  not 
comprised  in. 


The  ordinary  covenant  to  do  all  "  reasonable "  acts  for 
further  assurance,  or  all  such  acts,  &c.,  as  the  purchaser  shall 
reasonably  require,  is  not  broken  by  a  refusal  to  do  an  unne- 
cessary act  (r) ;  or  by  a  refusal  occasioned  by  the  act  of  God ; 
6.  g.,  the  insanity  (s),  death,  or  severe  illness  of  the  party 
whose  further  assurance  is  required  (t) ;  or  by  a  refusal  to 
give  a  bond  for  quiet  enjoyment  (u) ;  or,  according  to  some 
authorities,  a  dovenant  for  production  of  title  deeds  (x) ;  or, 
perhaps,  to  enter  into  fresh  covenants  for  title  (jj).  And  a 
Court  of  Equity  has  refused,  in  a  suit  for  the  specific  per- 
formance of  the  covenant  for  further  assurance,  to  compel  a 
mortgagor,  tenant  in  taU,  to  execute  a  disentailing  assurance ; 
there  being  no  evidence  of  any  intention  to  enlarge  the  estate 
conveyed  from  a  base  fee  to  a  fee  simple  absolute  («). 


What  are  com- 
prised in. 


But  such  covenant  will  be  broken  by  a  refusal  to  convey 
any  interest  acquired  in  the  estate,  even  by  purchase  for 


(o)  CaZverty.  Sebright,  16  Beav.  156. 

{p)  Dudley  v.  Folliott,  3  Term  K. 
584. 

(q)  Nash  v.  Palmer,  5  M.  &  S.  374. 

(r)  Warn  v.  BickforcL,  9  Pri.  43. 

(s)  Pet  and  Oally's  case,  1  Leon.  304. 

(i)  See  Nash  v.  Aston,  Sir  T.  Jones, 
195;  and  Anon.,  Sir  F.  Moore,  124, 
where  sickness  was  held  a  valid  reason 
for  a  married  woman  not  levying  a 
fine  :  and  the  Court  agreed  that  the 
case  would  be  the  same,  "si  la  feme 
soit  grosement  enseint  sic  ut  ne  poit 
trarener." 


(m)  Staynroyde  v.  Lococh,  Cro.  Jac. 
116. 

(x)  See  HaUett  v.  Middlelon,  1 
EusB.  243;  Sug.  613;  but  see  Fain 
v.  Ayers,  2  Sim.  &  St.  533,  535,  et 
gucere. 

{y)  Coles  V.  Kinder,  Cro.  Jac.  571. 
but  the  point  is  not  clear;  see 
Sug.  614 ;  and  9  Jarm.  Cony,  by  S. 
401,  n.;  iMssds  v.  Catterton,  1  Mod. 
67. 

(2)  Davies  v.  ToUemache,  2  Jur.  N.  S. 
1181 ;  but  see  the  special  circum- 
stances of  this  cose,  and  query. 
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valuable  consideration  (a) ;  or  to  remove  a  judgment  or  other    Chap.  xrv. 

Sect.  5. 

incumbrance  (b) :  or  to  execute  a  duplicate  of  the  conveyance,  


if  the  original  has  been  burnt  (c) ;  or  (semble)  handed  over  to 
a  sub-purchaser  of  part  of  the  estate  (cQ  :  but,  in  such  cases, 
the  conveyance  should  bear  an  indorsement  expressing  that 
it  is  a  duplicate  (e). 

The  party  called  upon  to  execute  the  further  assurance  Time  allowed 

may  claim  a  reasonable  time  in  which  to  procure  professional  qu^ed  to"xe- 

assistance  (f);  and,  according  to  modern  practice,  which  the  o»t«  further 
^•^  'f  '  '  "  ^  aeauranoe. 

Courts  would  doubtless  recognise,  a  draft  of  the  proposed 
assurance  is  furnished  to  him,  that  he  may  submit  it  to  his 
legal  advisers  (g) :  and  his  costs  ought,  in  strictness,  to  be 
tendered  to  him  along  with  the  assurance  (h). 

A  vendor's  covenants  for  title  are,  as  we  have  seen,  gene-  Covenants  for 
rally  limited  to  the  acts  of  himself,  his  ancestors,  devisors,  yg^j^ricted 
grantors,  or  donors  (if  he  have  taken  the  estate  otherwise 
than  by  purchase  for  value,)  and  persons  claiming  by,  through, 
under  or  in  trust  for  him  or  them  respectively.  It,  however, 
frequently  happens  either  that  some  of  the  covenants  are 
general  and  others  limited,  or  that  the  limited  covenants 
are  not  consistent  in  their  restrictions :  in  such  cases,  ques- 
tions arise  as  to  how  far  the  restrictions  in  one  covenant 
affect  another. 

A  covenant,  general  in  terms,  will  be  so  construed,  unless  Only  by 
a  contrary  intention  clearly  appear  (i) :  this,  however,  may  be  expressed 
evidenced  by  any  part  of  the  instrument  (k).  intention. 

(o)  Taylor  v.  Debar,  1  Ch.  C.  274;  (e)  Ibid. 

2  Ch.  C.  212  ;  Otter  T.  Lcn-d  Vaux,  2  (/)  Bennetts  case,  Cro.  EI.  9. 

K.  &  J.  650  ;  6  De  G.  M.  &  G.  638  ;  (g)  See  Sug.  614. 

but  Bee  Daviea  v.  ToUemaclie,  2  Jur.  (A)  Heron  v.  Treyne,  Lord  Kaym, 

N.  S.  1181,  a  case  of  mortgage.  750. 

(J)  King  v.  Jmes,  3  Taunt.  418,  (i)  See  Sug.  605 ;  Coohe  v.  Foundt, 

427.  1  Lev.  40 ;  Barton  v.  Fitzgerald,  15 

(c)  Bennett  v.  Ingoldaby,  Finch,  962;  East,  530,  541. 

Sug.  438,  613.  W  See  2  Bos.  &  P.  22,  25;  Brom 

(d)  Napper  v.  Lord  AUington,  1  Eq.      v.  Brown,  1  Lev.  57;  and  see  Delmer 
Ca.  Ab.  166.  V-  McCabe,  14  Ir.  Com.  Law.  Rep.  377. 
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CoTcnauts  for 
title,  how 
classified. 


■  Before  considering  the  effect  of  restrictive  words  in  the 
covenants  themselves,  we  may  remark,  that  the  five  usual 
covenants  may  be  divided  into  three  classes,  having  distinct 
objects:  viz.,  first,  the  covenants  for  seisin  and  right  to  convey, 
which  are  strictly  covenants  for  title ;  secondly,  the  covenants 
for  quiet  enjoyment,  and  that  free  from  incumbrances,  (not  a 
covenant  that  the  estate  is  free  from  incumbrances,  but  merely 
that  there  shall  be  no  disturbance  by  incumbrancers) ;  and 
thirdly,  the  covenant  for  further  assurance :  and  that  the 
first  class  may  be  broken  without  there  being  any  breach 
of  the  second  or  third;  for  the  purchaser,  although  not 
acquiring  a  marketable  title,  may  be  undisturbed  in  the 
possession,  and  may  never  require  any  further  a,ssurance,  or 
may  obtain  what  he  does  require  :  also  that,  if  either  of  the 
second  class  be  broken  (unless  the  covenant  be  so  worded  as 
to  extend  to  wrongful  disturbances),  there  must  have  been  a 
breach  of  the  first  class :  and  lastly,  that  the  covenant  for 
further  assurance  may  be  broken  without  there  being  any 
breach  of  any  of  the  other  covenants. 


Eestriotlve 
words,  effect 
of;  Lord  St. 
Leonards' 
propositions 
respecting  : 


Upon  this  subject  the  four  following  propositions  are  laid 
down  by  Lord  St.  Leonards  :  viz.,  first,  that  "  where  restrictive 
words  are  inserted  in  the  first  of  several  covenants  having  the 
same  object,  they  will  be  construed  as  extending  to  aU  the 
covenants,  although  they  are  distinct"  (l) :  secondly,  that 
"  where  the  first  covenant  is  general,  a  subsequent  Umited 
covenant  will  not  restrain  the  generality  of  the  preceding 
covenant,  unless  an  express  intention  to  do  so  appear,  or  the 
covenants  be  inconsistent "  (m) ;  thirdly,  that  "  as  on  the  one 
hand  a  subsequent  limited  covenant  does  not  restrain  a  pre- 
ceding general  covenant,  so,,  on  the  other  hand,  a  preceding 
general  covenant  will  not  enlarge  a  subsequent  limited  cove- 
nant "  (n) ;  and  fourthly,  that  "  where  the  covenants  are  of 
divers  natures,  and  concern  different  things,  restrictive 
words  added  to  one  shall  not  control  the  generality  of  the 
others  "  (o). 


©  Sug.  605. 
(m)  Sug.  607. 
(n)  Sug,  608. 


(o)  Sng.  609 ;  see  Orayford  v.  Cray- 
ford,  Cro.  Car.  106  ;  Hughet  v.  Ben- 
nett.  Hid.  496,  where  the  covenants 


Digitized  by  Microsoft® 


EIGHTS  OF  VENDOR  AND  PURCHASER.  723 

Of  the  above  propositions,  the  first,  if  read  in  connection    Cliap.  XIV. 
with  the  above  classification  of  the  covenants  and  of  their 


separate  objects,  seems  to  be  warranted  by  the  authorities  (jp).  tainable.™''^"' 
The  second  proposition  (which  together,  or  rather  as  connected, 
with  the  first,  has  been  disputed  (g),)  is,  perhaps,  hardly  accu- 
rate ;  for,  although  a  prior  general  covenant  will  not,  it 
appears,  be  restrained  by  a  subsequent  limited  covenant 
having  a  different  object  (r),  yet  where  two  covenants  relate 
to  the  same  object,  restrictive  words  in  the  second  may,  it 
seems,  control  the  generality  of  the  first  (s).  The  third  and 
fourth  propositions  seem  to  be  unimpeachable. 

And,  of  course,  restrictive  words  occurring  in  one  covenant  Grammatical 
may  extend  to  another,  if  the  grammatical  connection  of  the  generally 
two  require,  and  no  inconsistency  would  result  from,  such  a  conn™tk>n  of 
construction  {t)  :  "  and  the  Court  will  endeavour  to  ascertain  covenants, 
the  intention  of  the  parties  from  an  attentive  consideration  of 
the  whole  deed,  or  construe  the  covenants  either  as  indepen- 
dent or  as  restrictive  of  each  other,  according  to  such  apparent 
intention  "  (%)  :  and  Equity  will  relieve  against  general  cove- 
nants entered  into  contrary  to  the  intention  of  the  parties  {x). 

were  for  seisin  notwithstanding  any  B.  319 ;  3  J.  B.  Moore,  703,  717 ;  but 

act,  &c.,  and  that  the  lands  were  of  a  not  necessarily,  see  Heiae  v.  Stevenson, 

stated  value;  contrd,,  where  the  cove-  3  Bos.  &  P.  565  ;  Saward  v.  Anstey, 

nants  were  that  the  lands  were  of  a  10  J.  B.  Moore,  55 ;  see  also  Mwrtyn 

stated  value,  and  should  so  continue,  v.  M'Namwra,    i    Dru.   &  W.    411, 

notwithstanding  any  act,  &c.,  Lady  whore  Sugden,  C,  appears  to  have 

Rich  V.  Lord  Rich,  Cro  El.  43 ;  Young  considered  that  a  general  covenant 

V.  RaincocTc,  7  0.  B.  310 ;  Crossfidd  v.  with  A.  might  he  cut  down  by  re- 

Morrieon  7  0.  B.  286.  strictive  words  in  a  covenant  entered 

(p)  See  Nervin  v.  Mimns,  3  Lev.  into  upon  the  same    subject-matter 

46  ;  Browning  v.  Wright,  2  Bos.  &  P.  with  B.  upon  the  same  instrument. 
13  ;  Foord  v.  Wilson,  2  J.  B.  Moore,  (t)  Broughton  v.  Conway,  Dy.  240; 

692  ;  as  controlled  by  HoweU  v.  Rich-  Peles  v.  Jcrvies,  Dy.  240,  n.;  and  see 

ards,  11  Kast,  633 ;  Stannard  v.  Forbes,  6  Ad.  &  E.  587;  Lady  Rich  v.  Lord 

6  Ad.  &  E.  572.  RicK  Cro.  EUz.  43. 

(g)  See  Jarm.  0.  by  S.,  vol.  ix.,  p.  («)  1  Sauud.  E.  n.  p.  60. 

383  (k)  Ooldcot  y.H'Ul,  1  Ch.  Ca.  15  ^ 

{r)  Barton  v.  FitzgeraU,  15  East,  PieUer  v.  Studky,  Rep.  t.  Finch,  90, 

630 ;  awinsford  v.  Griffith,  1  Saund.  cited  by  Lord  Bldon,  2  Bos.  &  P.  26  ; 

58;    Smith  v.  Compton,  3  B.  &  Ad.  and  by  Lord  Alvanley,  3  Bos.  &  P. 

189.  S'^"- 

(s)  See  Nind  v.  Marshall,  1  Bro.  & 
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Chap.  XIV. 
Sect.  5. 

Whether  real 
or  personal 
representative 
of covenantee 
may  sue  for 
breach. 


Upon  the  death  of  a  covenantee,  or  other  person  entitled  to 
the  benefit  of  covenants  for  title  which  run  with  the  land,  and 
have  been  broken  in  his  lifetime,  the  right  of  action,  so  far  as 
any  actual  damage  has  been  sustained  by  him,  belongs  to  his 
executors  or  administrators  {y) ;  but,  except  to  the  extent  of 
such  actual  damage,  the  right  to  sue  descends  with  the  land, 
if  freehold  or  copyhold,  to  the  heir  or  devisee  (2) ;  or,  if  lease- 
hold, to  the  executors  or  administrators  ;  or,  (if  specifically 
bequeathed,)  to  the  legatee  (after  the  assent  of  the  personal 
representative  to  the  bequest). 


Customary 
heir  may  sue 
before  ad- 
mittance, 
semhle. 


The  customary  heir  of  a  copyholder  in  fee  might,  it  is 
conceived,  sue  upon  the  covenants  before  admittance :  "  being 
a  complete  tenant  against  all  persons  but  the  lord  "  (a) :  but 
this  probably  would  not  be  so  where  the  admittance  is  in 
terms  merely  for  the  life  of  the  tenant,  with  a  mere  customary 
right  of  renewal  in  the  heir  (5). 


Damages,  Where  the  title  is  defective,  and  an  action  is  brought  upon 

what  amount  „  .     .  , 

of  recoverable   the  covenants  before  eviction,  there  seems  to  be  no  general 

Tviotion."         rule  by  which  the  amount  of  damages  should  be  determined. 

Where  the  purchaser  has  acquired  an  indefeasible  estate,  but 

of  a  less  extent  than  that  which  he  contracted  for,  the  amount, 

(if  he  choose  to  retain  the  estate,)  would  seem  to  be,  the 

difference  between  the  estimated  values  of  the  two  estates ; 

as  if,  for  instance,  the  land  prove  to  be  copyhold  instead  of 

freehold  (c).      Lord  St.  Leonards  seems  to  consider  ((^)  that 

where  the  title  is  defective  within  the  covenant,  the  purchaser, 

before  eviction,  may  offer  to  re-convey  the  estate  and  claim 

the  entire  purchase-money ;  but  no  authority  is  cited  for  this 

proposition,  which  appears  to  be  untenable ;  the  extent  of  the 

damnification  being  the  difference  between  that  which  the 

covenantee  has  and  that  which  he  ought  to  have :  but  possibly 


(y)  Liicy  V.  Levington,  2  Lev.  26. 

(e)  Kmgdon  v.  Jfotfle,  1  M.  &  S. 
355 ;  S.  a,  4  M.  &  S.  53 ;  King  v, 
Jones,  5  Taunt.  418  ;  Jones  v.  King, 
4  M.  &  S.  188. 

(a)  Scriv.  on  Cop.  290. 


(6)  See  Doe  v.  Thompson,  13  Q.  B. 
670. 

(c)  Gray  y.  Briscoe,  'Moy,  142;  see 
Wace  V.  Bicherton,  3  De  G.  &  S.  751. 

{d)  Sug.  611. 
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such  an  action  might  lie,  if  the  alleged  breach  consisted  in  a    Ch»p.  XIV. 
refusal  by  the  defendant  to  perfect  the  title  (e).  — — 


Where  a  reversionary  lease  was  granted  to  a  lessee  in 
possession  by  a  tenant  for  life  who  had  no  power  to  make 
such  a  demise,  the  lessee  was  held  entitled,  under  the  cove- 
nant for  quiet  enjoyment,  to  recover,  not  merely  the  premium 
paid  and  the  costs  of  the  void  lease,  but  also  the  difference  • 
between  the  value  of  the  lease  which  was  professed  to  be 
granted,  and  that  of  a  lease  which  he  actually  obtained  from 
the  reversioners  for  a  shorter  term  and  at  an  increased  rent  (/). 

Where  there  has  been  actual  eviction,  the  purchaser  may,  What  amount 
under  the  name  of  damages,  recover  interest  or  mesne  'profits  where  there  is 
for  the  time  during  which  he  has  been  out  of  possession  (cf).  o"''*i°n- 
Upon  the  same  principle,  he  would  be  entitled  to  interest 
upon  any  charge  on  the  estate  which  he  has  been  compelled 
to  satisfy  :  it  seems,  however,  to  be  doubtful  whether  he  could 
recover  it  for  such  period  as  he  had,  without  reasonable  excuse, 
neglected  to  sue  upon  the  covenant  (h). 

So  if  he,  without  communicating  with  the  vendor,  com-  Moneys  paid 
promise  an  adverse  claim  or  suit,  he  may  recover  the  amoimt  compromiae, 
paid  by  him,  and  his  costs  of  suit  as  between  attorney  and  *^^„°'*f' 
client,  subject  only  to  the  right  of  the  vendor  to  show,  either  coverable. 
that  the  claim  was  wholly,  or  in  part,  unfounded,  or  that 
better  terms  might  have  been  procured  (i) :   and  it  would 
appear  that,  if  the  vendor,  upon  notice  given  to  him  of  a  suit 
within  the  terms  of  his  covenant  for  quiet  enjoyment,  refuse 
to  defend  it,  he  could  not,  as  against  the  purchaser,  dispute 
the  validity  of  the  claim  (k) :  it  does  not,  however,  appear. 


(e)  See  5  Taunt.  428.  {(/)  K'mg  v.  Joties,  5  Taunt.  418; 

(/)  Lock  V.  Fv/m,  L.  E.  1  C.  P.  see  422. 

441 ;  in.  the  Exch.  Ch.,  affinning  a  (A.)  See  Anderton  and  another  r. 

decision  of  the  C.  P.,  6  New  Eep.  Arrowsmith,  2  P.  &  D.  408. 

340  •  and  see  comments  in  judgment  (»)  Smith  v.  Compton,  3  B.  &  Ad. 

on  Flureau  v.  ThornhiU,  2  W.  BL  1078 ;  189,  and  407. 

ffophms  V.  Grazebrooh,  6  B.  &  C.  31 ;  <M  See  Sufjkld  v.  ScoU,  3  T.  E. 

SVces  V.  WM,  4  B.  &  S.  421.  377 
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Chap.  XIV. 

Sect.  6. 


that  the  latter  could  safely  defend  an  action  -without  giving 
notice  to  the  vendor  or  the  party  liable  upon  his  covenants  (I), 
and  obtaining  his  directions,  if  the  defence  is  apparently  hope- 
less (m) ;  and  if  he  disregards  the  notice,  and  the  purchaser, 
acting  on  his  own  judgment,  defends  the  action  and  has  to 
pay  damages  and  costs,  the  latter  has  been  held  entitled  to 
recover  in  an  action  on  the  covenant  the  amount  so  paid,  and 
also  the  expenses  which  he  had  himself  incurred  in  defending 
the  action  (n). 


Whether  th,e 
value  of  im- 
provements. 


It  has  been  considered  doubtful  whether,  in  any  case, 
the  purchaser  could  recover  the  expenses  of  improvements, 
although  stated  as  special  damages  in  his  declaration  (o) :  but 
there  seems  to  be  a  difference  between  improvements  con- 
sisting in  additions  to  the  property, — e.  g.,  expensive  buildings 
erected  upon  the  land, — and  mere  improvements  of  the  land 
itself  (jf)).  A  distinction  may  also,  it  is  conceived,  be  made 
between  the  amount  recoverable  in  an  action  on  the  cove- 
nants for  seisin  or  right  to  convey — ^which  in  their  terms  refer 
merely  to  things  as  existing  at  the  date  of  the  conveyance, 
and  if  broken  at  all  are  broken  immediately — and  the  amount 
recoverable  in  an  action  on  the  covenant  for  quiet  enjoyment, 
which  is,  in  its  very  terms,  prospective  :  in  the  latter  case,  it 
seems  difficult  to  understand  why  the  full  value  of  the  pro- 
perty as  existing  at  the  time  of  the  breach  of  covenant,  should 
not  be  recoverable ;  especially  when  (q)  the  property  has  been 
professedly  bought  for  the  purpose  of  being  improved  by 
building  on  or  otherwise.  In  a  recent  case,  it  was  laid  down 
that  the  measure  of  dainages  in  the  event  of  eviction  is  the 
amount  expended  in  converting  the  land  to  the  purpose  for 


(0  See  3  B.  &  Ad.  408 ;  Lmis  v. 
Peake,  7  Taunt.  153;  and  see  Smith  v. 
HoweU,  6  Exoh.  730. 

(m)  See  QiUett  v.  Rvppon,  1  Mood. 
&  M.  406 ;  Slwrt  v.  KaUoway,  11  Ad. 
&  E.  28. 

(»)  Ralph  V.  Crouch,  L.  E.  3  Exch. 
44  ;  and  see  cases  there  cited. 

(o)  Lewis  V.  Campbell,  S  J.  B. 
Moore,  35 ;  8  Taunt.  715. 


Oj)  See  3  J.  B.  Moore,  52,  54,  57  ; 
and  see  Bunny  v.  Sopkinson,  infrct; 
and  Ch.  XVII 

(s)  See  Hadley  t.  Bcmndale,  9  Exch. 
341,  354  ;  and  see  Hochsten  y.  De  La- 
tour,  22  L.  J.  Q.  B.  455  ;  Walker  t. 
Broadhurst,  21  L.  T.  68  ;  Fletclier  \. 
Taylevr,  17  C.  B.  21  ;  Coryy.  Tliamcs 
Shipbuilding  Company,  L.  K.  3  Q.  B. 
Ul. 
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which  it  was  bought ;  and  that  the  purchaser  Biay  recover,    Chap.  XIV. 

not   merely  the   value   of  the    land,  but   also   the  amount  '. " 

spent  in  the  erection  of  houses  subsec[uent  to  his  convey- 
ance (r). 

It  is  not  an  unfrequent  practice  on  a  sale  by  tenants  in  As  to  restrict- 
common,  or  other  persons  having  partial  interests  in  the  if^infyot 

estate,  to  restrict  their  liability  under  the  covenants  for  title,  tenants  in 

common,  &c., 
not  to  their  respective  interests  in  the  estate,  which  is  a  upon  cove- 
proper  restriction,  but  to  the  amount  of  their  respective  shares 
of  the  purchase-money.  This  practice,  however,  is  scarcely 
defensible ;  and  seems  to  be  founded  on  the  erroneous  notion 
that  the  measure  of  damages,  in  case  of  eviction,  is  merely 
the  amount  of  the  purchase-money ;  which  can  never  be  the 
case  where  there  has  been  an  expenditure  in  improvements  of 
the  property. 

Bankruptcy  and  a  certificate  were,  under  the  old  law,  no  Bankruptcy 
defence  to  an  action  for  breach  of  covenants  for  title,  happening  ™re°no''  '^  ^ 
before  the  bankruptcy ;  the  demand  not  being  a  liquidated  ^^^^^  *° 
debt  (s).     But,  by  the  153rd  section  of  the  Act  of  1861  (t),  if 
any  bankrupt  was  at  the  time  of  adjudication  liable,  by  reason 
of  any  contract,  to  a  demand  in  the  nature  of  unliquidated 
damages,  the  Court  of  Bankruptcy  had  power  to  assess  the 
damages  ;  and,  when  assessed,  they  were  provable  as  if  a 
debt  due  at  the  time  of  bankruptcy  :  but  this  section  only 
applied  where  the  contract  had  been  broken  before  the  date 
of  the  adjudication,  or  the  act  of  bankruptcy  (u).    Where  a 
bankrupt,  prior  to  his  bankruptcy,  fraudulently  professed  to 
sell,  as  free  from  incumbrances,  an  estate  which  he  had  already 
mortgaged,  the  covenantee  was  allowed  to  prove  in  the  bank- 
ruptcy for  the  amount  of  the  principal  and  interest  which  he 


M  Sunny  v.    Hophivson,    6    Jur.  612;  and  see  Mills  y.  Auriol,!  13..  B]. 

N.  S.  187;   27  Beav.  585  ;  and  see  433. 

and  consider  Duckworth  v.  EwaH,  10  (*)  24  &  25  Vict.  c.  134;  and  com- 

Jur.  N.  S.  214  ;  and  the  judgment  of  pare  12  &  13  Vict.  k.  106,  a.  178. 

Blackburn,  J.  (")  ExparU  Mmdd,  1  De  G.  Jo.  & 

(s)  Hammond  v.  Tovlmin,  7  T.  K.  S.  330. 
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Chap.  XIV.    had  paid  to  the  incumbrancer,  and  also  for  the  costs  incurred 
'—. —  in  defending  a  suit  for  foreclosure  (v). 


Trustee  under 
late  Bank- 
ruptcy Act 
may  disclaim. 


Under  the  Act  of  1869,  the  trustee  of  the  bankrupt's  pro- 
perty may,  within  a  limited  period,  by  writing  under  his 
hand,  disclaim  any  such  property,  where  it  consists  of  any 
land  burdened  with  onerous  covenants,  or  where  it  is 
unsaleable,  or  not  readily  saleable,  by  reason  of  its  binding 
the  possessor  thereof  to  the  performance  of  any  onerous  act, 
or  to  the  payment  of  any  sum  of  money;  and  any  person 
injured  by  such  disclaimer  is  to  be  deemed  a  creditor  of  the 
bankrupt  to  the  extent  of  such  injury,  and  is  entitled  to  prove 
the  same  as  a  debt  under  the  bankruptcy  (x).  The  Act  does 
not  specify  how  the  damages  are  to  be  assessed ;  but,  it  is 
conceived,  the  provisions  of  the  153rd  section  of  the  Act  of 
1861  will  still  apply. 


Mortgagee  A  mortgagee  cannot,  in  Equity,  without  the  consent  of  the 

cannot  release  .  ,  i.     jy       j_-i_i  ±_        i    •    j      t       ,t 

covenants  as     mortgagor,  release  covenants  tor  title   entered  mto  by  the 

against  mort-    ygj^^Qp  from  whom  the  mortgagor  purchased  (y). 


Formerly  no 
action  of  core- 
nant  against 
devisee. 


If  the  covenantor  died  before  the  16th  July,  1830,  no  action 
for  a  breach  of  covenants  for  title,  or  of  any  other  covenant, 
would  lie  against  his  devisee  {z) ;  whether  the  breach  occm-red 
before  (a)  or  after  the  decease  :  but  if  the  covenant  had  been 
for  payment  of  a  sum  by  way  of  liquidated  damages,  and 
"  heirs  "  were  named  in  the  covenant,  the  devisee  would  have 
been  liable,  jointly  with  the  heir,  in  an  action  of  debt,  in 
respect  of  a  breach  occurring  in  the  lifetime  of  the  cove- 
nantor (6) ;  although,  if  there  were  no  heir,  no  action  would 
have  lain  against  the  devisee  alone  (c) :  the  heir,  if  named  in 


(v)  Expwrte  Elmes,  12  W.  E.  779 ; 
See  too.  Me  Frarikau,  5  L.  T.  N.  S. 
697 ;  Re  Barnard,  ibid.  806  ;  breaches 
of  covenant  to  repair. 

(a;)  32  &  33  Vict.  o.  71,  ss.  23,  24. 

(y)  Thornton  v.  CouH,  3  De  6.  M. 
&  Q.  293. 


(z)  Wilson  v.  KnuUey,  7  East,  128  ;      256. 


and  see  Dilhes  v.  Sroadmead,  6  Jur, 
N.  S.  289 ;  affirmed  7  Jur.  N.  S.  56.  ' 

(a)  s.  a 

(J)  See  JenMns  v.  Briant,  6  Sim. 
603,  607 ;  Ooope  v.  Oresswell,  L.  K.  2 
Ch.  Ap.  112. 

(o)  Hunting  V.  Sheldrake,  9  M.  &  W. 
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the  covenant,  is  liable  to  the  amount  of  descended  assets,    Chap.  xiv. 

whether  the  breach  occur  before  or  after  the  death  of  the   ^° "    

covenantor  (d). 

And  under  the  1  Will.  IV.  c.  47  (e),  devisees  are,  to  the  Alteration 

extent  of  the  devised  assets,  rendered  liable  to  be  sued  upon  f^^lTV. 

the  covenants  of  their  testators,  jointly  with  the  heir  taking  "■  ^'^■ 
assets  by  descent,  or  solely  if  there  be  no  such  heir. 

And  it  has  been  held,  in  a  modern  case  (/),  that  damages  Damages  for 
upon  covenants  for  title,  in  which  the  heir  was  named,  for  covenant^ 
breaches  happening  after  the  covenantor's  decease,  will,  even  '^^^^  ''^?'™- 
as  against  the  devxsee,  be  considered  as  withm  the  meaning  admmistra- 
of  a  testamentary  charge  of  debts :  and  it  seems  that  a  claimant 
for  unliquidated  damages  in  respect  of  a  breach  of  covenant 
may  himself  institute  a  suit  for  the  administration  of  the 
covenantor's  estate  (ff) :  but  the  devisee,  or  (it  is  conceived) 
the  heir,  in  an  administration  suit,  is  not  bound  by  the  result 
of  proceedings  by  the  covenantee  against  the  personal  repre- 
sentatives of  the  covenantor;  but  may  have  the  question 
determined  in  an  action  to  which  he  is  himself  a  party  (h) : 
nor  can  interest  be  claimed  prior  to  the  amount  of  damages 
being  so  determined  :  but  where  devisees,  having  insisted  on 
this  right,  were  unsuccessful  in  the  action,  the  covenantee 
was  allowed  the  amount  of  the  damages  assessed  upon  the 
trial,  his  costs  of  defending  the  ejectment  upon  which  he  had 
been  evicted,  and  of  an  aclSon  brought  by  him  against  the 
personal  representatives  of  the  covenantor,  and  by  the  result 
of  which  the  devisees  had  refused  to  be  bound,  of  the  action 
to  which  the  devisees  were  parties,  and  of  the  suit  in  Equity, 
and  also  interest  on  the  damages  and  costs,  to  be  computed 
from  the  time  when  the  amount  was  ascertained  and  judg- 
ment entered  up  in  the  action  against  the  devisees  (i). 

(fl!)  See  Shep.  Touch.  177.  (?)  -S««''  v-  Co^sy.  1*  ^-  T-  Hi; 

(e)  See  ss.  2,  3,  4,  and  8.    The  Act  1^  Jur.  1009. 

came  into  operation  on  the  16th  July,  W  Morse  v.  Tudcer,  ubi  supra  :  and 

jg30_  see  Cox  T.  King,  9  Beav.  530 ;  Nor- 

(/)  Morse  v.  TucJcer,  5  Ha.  79 ;  Sei--  man  v.  Stiby,  9  Beav.  560, 

mingham  v.  Burke,  2  J.  &  L.  699.  W  5  Ha.  79. 

VOL.  II.  ^ 
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Chap.  XIV. 
Sect.  5. 

No  apportion- 
ment of 
damages  in 
faTour  of  re- 
mainderpi^n. 

Covenants 
relieved 
against  in 
Equity. 


A  remaiuderman  has  no  equitable  claim  upon  damages 
recovered  by  the  tenant  for  life  upon  breach  of  covenants  for 
title  (k) ;  as  he  himself '  can  briug  an  action  for  the  injury  (if 
any)  sustained  by  him  as  owner  of  the  reversion. 

A  vendor  selling,  at  a  great  undervalue,  an  estate  with  a 
title  which  proved  bad,  has  been  relieved  in  Equity  against 
an  action  on  the  covenants  for  title,  upon  the  terms  of  his 
refunding  the  price  and  interest  and  being  charged  with  the 
mesne  profits  {l) ;  but  the  contract  is  described  as  a  "  catchtug 
bargain  "  on  the  part  of  the  purchaser ;  and,  of  course,  no  such 
relief  would  be  afforded  where  the  lowness  of  price  could  be 
referred  to  the  known  state  of  the  title. 


Conveyance 
set  aside  for 
fraud, — on 
what  terms  as 
against  inno- 
cent sub-pur- 
chaser. 


Where  a  bill  was  filed  to  set  aside  a  conveyance  as  fraudu- 
lent, and  the  defendant,  pendente  lite,  sold  parts  of  the  estate 
to  parties  who  had  no  notice  of  the  fraud,  and  died,  and  a 
supplemental  bUl  was  filed  against  his  representatives  and 
the  purchasers  ;  the  latter,  being  evicted,  were  held  entitled 
in  the  suit  to  repaynient  of  their  purchase-money  by  his 
representatives ;  and,  as  against  the  plaintiff,  to  an  allowance 
for  lasting  repairs  and  substantial  improvements  (m). 


Purchaser's  The  rights  arising  under  a  vendor's  covenants  (other  than 

remedies  on  p        •  n  \ 

vendor's  cove-  Covenants  for  txtle),  appear  to  be  subject  to  the  same  rules  as 

than^for'titie.    ^^^^  ^®*^^  abeady  considered  with  reference  to  a  purchaser's 
covenants  (%). 


Need  not  exe- 
cute convey- 
ance before 
suing. 


Lastly,  we  may  here  remark  that,  where  the  conveyance 
contains  covenants  by  the  purchaser,  his  non-executioa  of  the 
deed  would  not,  at  La'v?,  be  any  defence  to  an  action  by  him 
for  breach  of  the  vendor's  covenants  (o). 


{h)  Nolle  V.  Cows,  2  Sim.  343. 

(Z)  Zouch  V.  Swaine,  1  Vern.  320. 

(m)  Trevelyam  v.  While,  1  Beav. 
588. 

(n)  Vide  suprct,  sect.  4,  and  autho- 
rities  cited ;    and    see    Brewster   v. 


322,  and  5  Mod.  369 ;  and  Solmes  v. 
Buckley,  1  Eq.  Ca.  Abr.  27 ;  and  the 
remarks  on  these  decisions  in  Smith 
L.  C.  vol.  i.,  32,  et  seq. 

(o)  See  Morgan  v.  Pike,  14  0.  B. 
473 ;  Nortltampton  Q.  L.  C.  v,  Par- 


Kitchen  or  Kidr/il,   Ld.  Eaym.  31 7,      nell,  15  C.  B.  630. 
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Chap.  XIV. 
Sect.  6. 


(6.)  Purchaser's  remedy  under  special  circumstances,  in  respect     Section  6. 

of  defects  (p).  Purchaser'a 

remedy,  &c., 

A  purchaser,  after  conveyance  and  payment  of  his  pur-  d^feotr*^*  ""^ 

chase-money,  may  obtain  relief  in  Equity  against  a  vendor,  Purchaser 

who,  by  fraudulent  misrepresentation,  has  induced  him  to  defectiTO  title 

accept  a  defective  title  (q) ;  nor  need  he  wait  until  eviction,  through  fraud 

•^  ■■    .  ,  of  vendor, 

but  may,  at  once,  clami  to  have  the  contract  rescinded  (r) ;  reliered  in 

and  he  should  be  prompt  in  applying  to  the  Court  (s).  In  a  '^"'  ^' 
modem  case  in  the  House  of  Lords  (t),  it  was  laid  down  that 
in  order  to  entitle  the  purchaser  to  relief,  the  misrepresenta- 
tion must  be  of  an  existing  fact,  and  not  of  a  mere  intention. 
This  doctrine  was  strongly  disapproved  by  Lord  St.  Leo- 
nards (u) :  nor  is  it  easy  to  see  why  the  declaration  of  an 
intention  to  do  or  abstain  from  doing  some  act,  which  has  the 
effect  of  inducing  a  purchaser  to  complete,  (as,  e.  g.,  where  a 
vendor  states  his  intention  not  to  enforce  a  charge  which  he 
has  upon  the  property)  should  not,  in  Equity,  be  equally 
binding  upon  the  party  making  it,  as  the  misrepresentation 
of  an  actual  existing  fact  (as,  c.  g.,  where  a  vendor  untruly 
alleges  that  he  has  no  charge  upon  the  estate).  In  a  recent 
case  (x),  where  A.,  a  lessee,  pending  negotiations  for  an  under- 
lease to  B.,  stated  that  the  sea-view  from  the  property  could 
not  be  interfered  with,  inasmuch  as  he  was  restrained  by  the 
covenants  of  his  lease  from  building  on  the  land  where  alone 
an  obstruction  could  be  caused,  and  the  underlease  was 
accepted  and  the  property  dealt  with,  on  the  faith  of  this 
representation.  A.,  having   surrendered  his   old   lease   and 

(  p)   Vide  supr&,  p.  94.  W  G-.  Coop.  318  ;  2  Ke.  221. 

(g)  Edwards  v.  M'Leay,  G.  Coop.  («)  Sapj-a,  p.  41,  3  &  4  Will.  IV. 

308,    312 ;    2    Sw.     287  ;    Berry  v.  e.   27,  s.   24 ;  and    see    Jennings  v. 

Ar'mistead,   2    Ke.    221  ;    Lovell   v.  Broughton,  5  De  G.  M.  &  G.  126. 

Hiclca,  2  Y.  &  C.  46  ;  Moddy  v.  Wil-  (t)  Jorden  v.  Money,  5  H.  L.  Ca. 

liams,  3  J.  &  L.  1 ;  see  JiUard  v.  185. 

Edgar,  3  De  6.  &  S.  507  :  Money  v.  («)  Ibid.  248. 

Jorden,  2  De  G.  M.  &  G.  318,  and  15  (a>)  Piggott  v.  Straiton,  Johns,  341 ; 

Beav.  372  :  reversed,  23  L.  J.  Ch. ;  5  aflfd.  1  De  G.  F.  &  Jo.  33 ;  and  see 

H.  L.  Ca.  185  ;  ffuttonv.  Bosseter,  7  observations  in  judgment  on  Jorden 

De  G.  M.  &  G.  9.  v.  Money. 

p  2 
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Chap.  XIV.    obtained  a  fresh  lease, — without  the  restrictive  covenants, — 

Sect.  6. 
■■ was,  on  a  bill  filed  by  B.,  restrained  from  building  so  as  to 


obstruct  the  sea-view. 

Contract  And  where  a  person  has   been  induced  to  enter  into  a 

misrepresenta-  Contract  with  another  by  his  material  misrepresentation,  he 
tion  rescinded  jg  entitled  not  merely  to  have  the  misrepresentation  made 
good,  but  to  have  the  whole  contract  avoided  («/) ;  and  the 
burden  of  proving  that  the  misrepresentation  was  not  relied 
on  lies  upon  the  party  making  it :  but  the  misrepresentation 
must  be  material,  and  not  merely  conjectural,  in  order  to  set 
aside  a  purchase  (»). 

So  in  case  of  Even  a  fraudulent  concealment,  by  the  vendor,  of  a  material 
concealment,  fact  which  the  purchaser  has  no  sufficient  means  of  discover- 
ing {a),  may  entitle  the  purchaser  to  relief  (6).  Thus,  in  a 
modern  case,  where  a  purchaser  in  possession  was  fraudulently 
induced  by  the  vendor  and  his  solicitor,  in  the  absence  of  his 
own  professional  adviser,  to  pay  the  purchase-money  and  exe- 
cute covenants  for  the  production  of  title  deeds,  while  the 
title  to  part  of  the  property  was  under  investigation  with 
reference  to  a  known  defect,  he  was  held  entitled  to  rescind 
the  contract,  to  recover  his  purchase-money  with  his  costs, 
charges,  and  expenses,  and  to  have  the  deeds  of  covenant 
delivered  up  to  be  cancelled  (c).  So,  where  a  vendor,  seem- 
ingly from  mere  mistake,  erroneously  stated  that  a  will, 
forming  part  of  the  title,'  had  been  proved,  the  purchaser, 
after  conveyance,  obtained  a  decree  that  the  will  should  be 
deposited  with  the  Master,  and  the  vendor  was  fixed  with 
costs  {di).     So,  a  vendor  of  an  ec[uity  of  redemption,  misrepre- 

(j/)  See  Rawliiis  t.  WicTcham,  3  De  and  see  Lowndes  t.  Lane,  2  Cox,  363. 

G.  &  Jo.  304 ;  and  see  ite  ^icoJ,  iJitJ.  (6)  Bee  G.   Coop.   312;   Early  x. 

387.  GanreU,  4  M.  &  K.  687,  690  ;  and  see 

(s)  Jennings  v.  Broughton,  5  De  G.  2  Y.  &  C.  0.  C.  577  ;  and  the  judg- 

M.  &  G.  126  ;  and  see  Seton,  651.  ment  in  SmdllY.  Attwood,  You.  455; 

(a)  See   Conybeare  t.  New  Bruns-  and  S.  C,  6  01.  &  F.  232. 

wici;,  S[C.,  R.  Co.,  1  De  G.  F.  &  Jo.  (c)  Beri-y  v.  Armistead,  2  Ke.  221. 

578  ;  New  Brunsvdch,  etc.,  E.  Co.  v.  (d)  Harmon  v.  Coppard,  2   Cox, 

Mnggeridge,!  Drew.  &S.  363.  AUter,  318. 
if  the  defect  be  patent ;  supr&,  p.  83 ; 
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senting  the  amount  of  incumbrances,  will  be  bound  to  make    Chap.  xiv. 
good  his  mis-statement  (e).  .  ^^''*-  ^- 

The  general  doctrine  as  to  the  responsibility  of  a  vendor  for  General  doc- 
the  acts  of  an  agent,  whom  he  has  either  expressly  authorised,  h^^far  ^n- 
or  by  his  conduct,  adopted,  is  well  established  both  at  Law  and  '^PZ  "/esp'in. 

-r,      .  ,        .     .  Bible  tor  his 

m  Equity ;  but  it  is  extremely  difficult  to  define  what  sort  or  agent. 

degree  of  misrepresentation  on  the  part  of  the  agent  will 
entitle  the  purchaser  to  avoid  a  conveyance,  which  has  been 
already  executed.  We  have  already  (/)  referred  to  this 
subject  in  treating  of  the  relative  duties  of  vendors  and  pur- 
chasers before  entering  into  an  agreement  for  sale ;  and  we 
shall  again  refer  to  it  more  fully  in  treating  of  the  groimds  of 
defence  to  a  suit  for  specific  performance.  The  remarks  there 
made  are  applicable  here  ;  with  this  qualification,  viz.,  that  a 
misrepresentation  by  the  vendor,  or  his  agent,  which  will 
avail  the  purchaser  as  a  defence,  may  yet  not  be  suffi- 
cient to  entitle  him  as  plaintiff  to  have  his  conveyance  set 
aside. 

In  a  case,  which  has  often  been  the  subject  of  comment.  Cases  in 

where  a  public  way  over  the  estate  had  been  so  blocked  up  y^aor'hL 

under  a  mere  temporary  arrangement  that  it  could  not  be  been  held 

responsible, 
discovered  by  the  purchaser,  and  the  vendor  s  solicitor  (the 

vendor  herself  having  no  personal  knowledge  of  its  existence,) 
omitted  to  disclose  the  same,  or  to  produce  the  deed  estab- 
lishing it;  but  not,  as  the  Court  considered,  "with  any  intention 
to  do  or  sanction  anything  he  thought  wrong ;"  and  the  con- 
ditions of  sale  required  the  purchaser  to  build  a  wall  which  in 
fact  interfered  with  such  right  of  way,  it  was  held,  that  this 
was  such  implied  fraud  in  the  vendor  as  enabled  the  Court  to 
decree  a  reconveyance  (g).  The  bill,  however,  which  rested 
the  purchaser's  case  upon  the  ground  of  personal  fraud,  was, 
on  appeal,  dismissed  by  the  Lords  (A) ;  they  being  of  opinion 

(e)  Att.-Oen.  v.  Cox,  3  H.  L.  C.  542. 

240.  (/«)   WUde  v.  Gibson,  1  H.  L.  C.  605. 

(/)  Supra,  p.  84.  See  Lord  St.  Leonards'  remarks  on 

(g)  Gibson  v.  D'Este,  2  Y.  &  C.  C.  C.  the  case,  in  his  treatise  on  the  Law  of 
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Chap.  XIV. 
Sect.  6. 


Purchaser 
must  show 
■wilful  mis- 
representa- 
tion, semble. 


that  slie  liad  no  actual  knowledge  of  tlie  circumstances, 
and  that  the  agent's  knowledge  could  not  sustain  a  charge  of 
personal  fraud  against  the  principal ;  and  that  the  plaintiff, 
putting  his  case  on  the  ground  of  personal  fraud,  coidd  not 
rest  it  on  any  other  ground  :  and  Lord  Cottenham  cited,  and 
seemed  to  approve  of,  a  case  (i),  where  a  lessor  having 
informed  his  intended  lessee  (in  answer  to  an  inquiry  on  the 
point),  that  no  public  right  of  way  existed  over  the  estate,  a 
hill  to  rescind  the  executed  lease  on  the  ground  of  the  ascer- 
tained existence  of  such  right  of  way,  was  dismissed,  there 
having  been  no  wilful  misrepresentation. 


Principal 
bound  by 
fraud  of  agent. 


It  may  be  remarked  of  one  of  the  above  cases  (k),  that 
the  misrepresentation  evidently  resulted  from  mere  careless- 
ness in  not  ascertaining  whether  certain  mark-stones  denoted 
the  centre  or  the  side  of  the  way ;  and,  of  the  other  (I),  that 
the  lessor  had  grounds  for  believing  his  statement  to  be 
correct.  In  each  case  the  misrepresentation,  if  discovered  in 
time,  would  probably  have  been  a  sufficient  reason  for  refusing 
to  complete  the  contract.  But,  as  observed  by  Lord  Cotten- 
ham (m),  there  is  a  marked  distinction  made  by  Courts 
of  Equity  between  what  is  necessary  to  resist  a  suit  for 
specific  performance  of  a  contract,  and  what  is  necessary  to 
support  a  suit  to  set  aside  a  deed  executed  and  an  arrange- 
ment completed.  It  seems  that,  in  such  cases,  the  principal 
would,  as  a  general  rule,  be  bound  by  the  fraud  of  the 
agent  (n) ;  but  not  by  his  mere  non-communication  of  his 
constructive  knowledge,  or  of  knowledge  acquired  by  him 
otherwise  than  as  agent  (o). 


Property  :  but  see  also  V.-O.  Wood's 
remarks  in  Parr  v.  Jewell,  1  K.  &  J. 
673. 

.  (i)  Zegge  v.   Croker,  2  Ba.  &    B. 
506. 

(Tc)  Gibson  v.  D'Este,  uhi  suprd,, 

(I)  Legge  v.  Croker,  uhi  supra. 

(m)  Vigera  v.  Pihe,  8  CI.  &  F.  645. 

(»)  See  WUsony.  Fuller,  3  Q.  B. 
68,  77  ;  Sug.  248;  1  H.  L.  C.  615; 
and  see  Comfoot  y.  Foiiike,  6  Mee,  & 


W.  358  ;  see  tvjpr&,  p.  84  ;  Oonyheare 
V.  New  Brunswick  R.  Co.,  1  De  Ct.  P. 
&  Jo.  578  ;  National  Exchange  Coy. 
of  Glasgow  v.  Drew,  2  Macq.  103  ; 
Baa-ry  v.  Croskey,  2  J.  &  H.  1.  As  to 
coi'porations,  see  Sanger  v.  Gt.  Western 
R.  Co.,  5  H.  L.  C.  86. 

(o)  Wilde  T.  Gibson,  1  H.  L.  C. 
605 ;  and  see  Alvanley  v.  Kinnaird, 
2  Mao.  &  G.  1,  6. 
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Nor,  it  is  conceived,  will  a  misrepresentation  of  the  agent.    Chap.  xrv. 

made  iond  fide  and  in  ignorance  of  the  true  facts,  entitle  a  ^^°'''  ^' 

purchaser  to  have  his  conveyance  set  aside ;  though,  as  we  S^^mhstTtl 
have  already  seen  {f),  it  may  be  a  good  defence  to  a  suit  for  mentby 
specific  performance  of  the   contract,  if   the  vendor,  being  *°^" ' 
aware  of  some  nuisance  affecting  the  estate,  employs  an  agent 
who  is  ignorant  of  it,  and  who,  on  being  asked  by  the  pur- 
chaser, innocently  denies  its  existence. 

A  purchaser  after  completion  could  not,  it  is  conceived,  in  Excessive 
the  absence  of  fraud,  obtain  relief  on  the  ground  of  the  price  |J^o"uni''for 
having  been  unreasonable  (g).  "^^'ief. 

Where  a  reconveyance  is  decreed,  the  purchaser,  it  appears.  Terms  on 
!  win  be  credited,  in  addition  to  his  purchase-money,  not  only  diaser^r"^ 
1  with  necessary  outgoings  in  respect  of  the  estate,  but  also  ^eiiered  in 
'  with  the  amount  of  repairs  and  improvements,  if  executed 
before  the  discovery  of  the  defect  in  title,  and  if  their  repay- 
ment is  specially  prayed  by  the  bill  (r) :  and,  probably,  of 
necessary  repairs  executed  during  or  pending  litigation,  if 
specially  prayed  (s).  He  will  also  be  allowed  his  costs  of  the 
purchase  and  conveyance  (<),  and  interest  upon  all  these 
several  sums  at  the  rate  of  Al.  (u)  per  cent,  from  the  times  of 
their  respective  payments  or  expenditure ;  and  will  be  debited 
with  such  rents  and  profits  as  he  has,  or  without  wilful 
default  {x)  might  have,  received ;  and  with  an  occupation 
rent  in  respect  of  any  part  of  the  estate  which  has  been  in  his 
own  possession  (y).  He  would  also,  it  is  conceived,  be  com- 
pelled to  reinstate  premises  which  he  had  materially  altered ; 
e.g.,  a  private  house  converted  into  a  shop(«).    Where  a 

(p)  Supra,  p.  84,  and  cases  there  («)  See  2  Y.  &  C.  C.  C.  581;  51.  per 

pjted.  cent.waa  formerly  allowed,  see  Jac.  166. 

(g)  See  Smatt  Y.  Atuiood,  Ton.  i07;  (at)  See  the  decrees  in  Oibaon  v. 

6  CI.  &  Fin.  232  ;  Pike  v.   Vigers,  2  D'Sste,  2  Y.  &  C.  C.  C.  581 ;  Wilde 

Dru.  &  W.  1,  252  ;  CoclceU  v.  Taylor,  v.   Gilson,    1   H.   L.   Ca.   636;   and 

15  Beav.  115.  Murray  t.  Palmer,  2  Sch.  &  L.  490  ; 

(r)  See  Hdum-ds  v.  M'Leay,  2  Sw.  but  see,  corUrd,  the  judgment,  ibid. 

289  ;  and  see  Seton,  p.  645.  489  ;  and  see  Seton,  639. 

WSeeSug.254.  (y)  See  2  Y.  &  0.  0.  C.  581. 

(t)  2  Sw.  289,    See  the  decree.  (?)  See  Jac.  165. 
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Chap.  XIV. 
Sect.  6. 


purchase  was  set  aside  for  fraud  on  the  part  of  the  purchaser, 
and  the  rents  exceeded  the  interest  of  the  purchase-money, 
annual  rests  vi^ere  directed  until  the  principal  should  be  liqui- 
dated (a) :  but  a  special  case  must  be  shown  to  warrant  such 
a  direction  (b). 


Allowed  to 
follow  pur- 
chase-money, 
semhle. 


In  one  case  the  purchaser,  obtaining  a  decree  for  rescinding 
a  purchase  on  the  ground  of  fraud,  was  allowed  to  follow  the 
stock  in  which  part  of  the  purchase-money  had  been  in- 
vested (c) ;  but  the  decree  resciading  the  purchase  was  sub- 
sequently reversed ;  and  it  became  unnecessary  to  prosecute 
an  appeal  to  the  House  of  Lords  which  had  been  lodged  by 
the  holders  of  the  stock.  Lord  St.  Leonards  remarks  that 
this  is  the  only  case  in  which  Equity  has,  under  such  circum- 
stances, followed  the  purchase-money,  and  that  the  order,  if 
the  appeal  had  been  prosecuted,  could  hardly  have  been 
maintaiaed  (d). 


Bill  for  com- 
pensation not 
attainahle. 


A  bill  filed,  after  conveyance,  simply  for  compensation  in 
respect  of  defects  in  the  estate,  wOl  be  dismissed  (e) ;  although 
such  defects,  if  accompanied  by  fraudulent  misrepresentation 
or  concealment,  may  be  a  ground  for  rescinding  the  executed 
contract. 


Action  on  the 
case. 


And  a  purchaser  may,  after  conveyance,  bring  an  action  on 
the  case  for  a  fraudulent  misrepresentation  of  the  property  (/) 
or  the  title ;  although  it  be  made  not  directly  to  the  purchaser, 
but  to  a  person  in  treaty  for  the  property,  and  who  communi- 


(a)  jDonovan  v,  Fricker,  Jac.  165. 

(6)  See  Neesom  v.  Clarhson,  i  Ha. 
97. 

:.'  (c)  Small  v.  Atwood,  You.  507;  6 
CI.  &  Pin.  232;  Ernest  v.  CroyscKll, 
2  De  G.  F.  &  Jo.  175  ;  see  pp.  188, 
197. 

(d)  Sug.  256. 

(e)  Neviham  v.  May,  13  Pri.  749  ; 
and  see  LevJty  v.  ffillas,  2  De  G.  & 
Jo.  110.  The  Court  has  no  jurisdic- 
tion under  Lord  Cairns'  Act,  to  give 


compensation  after  conveyance. 

(/ )  Dobell  V.  Stevens,  3  B.  &  C. 
623  ;  Mummery  v.  Paul,  1  C.  B.  316 
Gerhard  v.  Bates,  2  El.  &  B.  476 
Fuller  V.    WHson,   3   Q.  B.  58,  68 
although  made  by  an  agent,  S.  C. 
but  see,  contrd,  Lord  Campbell's  die 
turn,  1  H.  L.  C.  615,  as  to  the  dis. 
tinction,   in   this    respect,    between 
actions  on  the  contract  and  on  the 
case. 
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cates  it  to  the  purchaser  {g) :  or  may  recover  the  purchase-  Clmp.  xiv. 

money,  if  the  circumstances  of  the  case  entitle  him  to  rescind  ^^''*'  ^' 
the  contract  (A). 


(7.)  As  to  pwchaser's  right  to  pay  off  inmtnbrances  out  of  the        Section  7. 
wipaid  pwclmse-money.  As  to  pur- 

chaser  8  right 

After  the  conveyance  has  been  executed,  the  purchaser  cumbran^is'*' 
may  {i)  discharge  out  of  any  purchase-money  which  remaias  &"• 
unpaid,  (although  secured,)  any  incumbrances  which  either  ^^tter  con- 
have  been  created  by  the  vendor  himself,  or  are  covered  by  yeyance,  re- 
his  covenants  for  title ;  but  not  incumbrances  paramount  his  brances  out  of 
title,  and  not  covered  by  his  covenants  {h) :  and  this  right,  chMe-numey. 
it  is  conceived,  wotild  not,  where  security  has  been  given 
for  the  purchase-money,  prevail,  as  against  an  assignee  for 
valuable  consideration  and  without  notice,  and  who,  pre- 
viously to  taking  the  assignment,  had  ascertained  from  the 
purchaser  the  existence  of  the  debt ;  otherwise,  no  one  could 
safely  take  a  transfer  of  a  mortgage  by  a  purchaser  to  a 
vendor  for  securing  part  of  the  purchase-money.    The  case 
seems  to  be  within  the  principle  of  one  where  it  was  decided, 
that,  where  a  tenant  for  life  with  power  of  sale  had  sold  an 
estate,  and  covenanted  that  it  was  free  from  incumbrances, 
and  the  money  had  been  paid  to  the  trustees  of  the  settle- 
ment and  invested,  the  purchaser,  on  discovering  the  existence 
of  incumbrances,  had  no  claim  upon  the  vendor's  life-interest 
in  the  money  as  against  an  annuitant,  to  whom,  for  valuable 
consideration,  and  without  notice  of  the  fraud  committed  by 
the  vendor,  the  trustees  of  the  stock  had,  at  the  vendor's 
request,  given  an  irrevocable  power  of  attorney  to  receive  the 


(g)  PUmore  v.  Hood,  5  Bing.  N.  C.  primd  facie  iu  discharge  of  the  in- 

97 ;  and  see  Langridge  v.  Levy,  2  M.  cumbrance,  although  the  latter  may 

&  W.  519,  532.  have  other  claims  on  the  purchaser ; 

{h)  Uarhj  V.  Oarrett,  i  Man.  &  R.  Brdt  v.  Marsh,  1  Vem.  468 ;  ffey- 

(587  ward  v.  Lomax,  iMd.  24 ;   Smith  v, 

(i)  See   Serjeamt    Maynard's    case,  Smith,  9  Beav.  80 ;  PeUrs  t.  And^r- 

Freem.  Ch.  R.  1 ;  Anon.,  ib.  107.     A  son,  5  Taunt.  596. 

payment  made  by  the  purchaser  to  (i)  Thomas  v.  PoweU,  1  Cox,  394. 
an   incumbrancer   on   the   estate  is 
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dividends  (l) :  and  Lord  ThurloW,  on  appeal,  intimated  an 
opinion,  (whioli,  however,  was  extra-judicial,)  that  (irrespec- 
tively of  the  claim  of  the  annuitant)  the  purchaser  could  not 
have  followed  the  money  when  deposited  with  the  trustees. 
The  case  is  cited  by  Lord  St.  Leonards  as  an  authority  for  the 
proposition  that,  notwithstanding  incumbrances  have  been 
fraudulently  concealed,  "  the  purchaser  has  no  lien  on  the 
purchase-money  after  it  is  appropriated  by  the  vendor  "  (m). 


Out  of  pur- 
chase-money 
paid  to 
solicitor  as 
common 
agent. 


But  where  the  same  solicitor,  acting  for  both  parties,  had 
received  the  purchase-money,  with,  as  alleged  by  the  pur- 
chaser, the  knowledge  of  an  incumbrance,  the  Court  held  that 
he  had  so  received  it  as  agent  of  the  vendor,  and  the  pur- 
chaser's petition  to  have  it  applied  in  discharge  of  the  incum- 
brance was  dismissed  with  costs  {n). 


Purchaser  A  purchaser  buying  up  incumbrances  which  the  vendor  is 

incumbrances,  bound  to  satisfy,  can  charge,  as  against  the  latter,  only  the 
price  actually  paid  for  them  (o). 


Section  8. 

Purchaser's 
remedy  in 
Equity,  &e. 

Purchaser 
buying  his 
own  estate 
relieved  in 
Equity. 


(8).  Pnrchaser's  remedy  in  JEguity  if  he  huy  his  own  estate — or 
if  lands  are  omitted  from  conmeyanoe — and  as  to  fwrthefr 
assurance  in  Equity  and  hy  Statute. 

If  it  appear  that  the  estate  belonged  to  the  purchaser,  he 
can,  in  Equity,  and  probably  at  Law  {p),  recover  his  purchase- 
money;  although  he  might  have  discovered  his  right  from  the 
abstract  of  title  (q) :  nor  is  it  clear  that  the  absence  of  fraud 
in  the  vendor  will  bar  the  relief  (r). 


(Q  Oator  V.  Lord  Pembroke,  \  Bro. 
C.  C.  301 ;  2  Bro.  0.  C.  282. 

(m.)  Sug.  553. 

(n)  Tylee  v.  Webh,  14  Bear.  14. 

(o)  Cane  v.  Lord  Allen,  2  Dow. 
289,  296. 

{p)  See  Strickland  v.  Turner,  7 
Exoh.  208. 

({)  Bingham  v.  Bingham,   1  Vea. 


126  ;  Cochrane  v.  Willis,  L.  R.  1  Oh. 
App.  58 ;  and  see,  as  to  eases  of  com- 
promise of  doubtful  rights,  Lansdown 
V.  Lansdown,  Mos.  864 ;  Leonard  v. 
Leonard,  2  Ba.  &  B.  171 ;  Stewart  j. 
Stewart,  6  CI.  &  F.  91-1-. 

(r)  Bingham    v.     Bingham,     uU 
mpri. 
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And  it  has  been  held  (s),  that  a  purchaser  who,  without    CJhap.  xiv. 

any  fault  on  the  part  of  the  vendor,  buys  an  estate  which  in  '— — 

fact  has  no  existence,  (e.  g.,  a  remainder  expectant  on  an  estate  if  he  buy 
tail  which  has  been  barred,)  can  obtain  relief  in  Equity.     The  h^j^^no'^ex-* 
principle  has  been  doubted  by  Lord  St.  Leonards  ii) :  but  it  istenoe : 
has  been  decided  that,  even  at  Law,  an  action  lies  in  such  a 
case  to  recover  the  purchase-money  as  money  paid  without 
consideratiofi : — as  where  a  life  annuity  is  sold  after  the  death 
of  the  cestui  que,  vie  (w). 

In  a  late  case,  where  a  creditor  of  an  insolvent  firm,  one  of  or  known  to 

the  Tender  to 

the  members  of  which  was  also  separately  insolvent  and  non  be  utterly 
compos,  in  order  to  procure  a  title  to  the  separate  interest  of 
the  Tion  compos  partner,  issued  an  execution  against  him,  and 
sold  by  the  sheriff,  with  the  intention  of  himself  purchasing, 
so  as  to  facilitate  dealings  with  the  partnership  estate,  but  it 
was  knocked  down  to  a  stranger,  the  purchaser  was  relieved 
from  his  purchase,  with  costs  against  the  vendor;  on  the 
ground  that  the  property  was  utterly  worthless,  within  the 
vendor's  knowledge ;  and  that  the  execution  and  sale  were 
entirely  under  his  control  {x). 

If  lands  shown  to  a  purchaser  are  excepted  in  the  con-  Purchaser 
veyance  under  a  name  by  which  he  did  not  know  them,  he  Equity  lands 
can  claim  them  in  Equity ;  and  by  getting  in  an  outstanding  ^5°J„^d*°„^iYjl 
legal  estate  may  hold  them,  even  as  against  a  subsequent  omitted, 
purchaser  for  valuable  consideration  and  without  notice  {y) ; 
and  he  could,  doubtless,  enforce  a  conveyance  of  them,  as 
against  the  vendor,  or  volimteers.     He   has   also,  it  would 
appear,  the  same  rights  as  respects  lands  accidentally  omitted 
from  the  conveyance,  if  shown  to  him  as  part  of  his  purchase  («), 

(«)  Hitchcock    T.   Giddingt,   i    Pr.  102 ;  Gompertz  v.  SarOett,  2  El.  &  B. 

135  ;  Ridgway  v.  Sneyd,  Kay,  635  ;  849 ;  Chaprmn  y.  Speller,  14  Q.  B. 

and  see  Stent  v.  BaUis,  2  P.  Wms.  621. 

217,  220  ;  the  judgment  in  which  con-  («)  Smith  v.  Harrison,  3  Jur.  N.  S. 

tains  evidently  bad  law.  287  ;  26  L.  J.  N.  S.  412. 

(i)  See  Sug.  247.  (y)  Oxvnck  v.  Brochett,  1  Eq.  0.  Ab. 

-  -    •  355. 


(u)  Strickland  v.  Turner,  7  Exch. 
I,  3  M.  & 
■,  9  Exch. 

Digitized  by  Microsoft® 


208  ;  and  see  Barry.  Qibton,  3  M.  &  («)  See  Cati  t.   Waterhoute,  Free. 

W.  399 ;  Hoitie  T.  Couturier,  9  Exch.       Ch.  29. 
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Chap.  XIV.    or  if  he  can  prove  an  agreement  for  their  purchase   sufii- 
— —  cient  within  the  Statute  of  Frauds  (a).     And,  as  a  general 


rule,  where  the  conveyance  is  executed  for  the  purpose  of 
giving  effect  to  and  executing  the  agreement,  and  by  fraud, 
accident,  or  mistake,  it  gives  to  the  purchaser  less  than  he  is 
entitled  to  iinder  the  agreement,  he  may  call  upon  the  Court 
to  rectify  the  defective  conveyance,  and  give  him  all  that  the 
agreement  comprehended  (h) :  but  not  where  the  omitted 
property  has  in  the  meantime  been  conveyed  .to  another 
purchaser  without  notice ;  and  in  such  a  case,  it  would  seem 
that  no  compensation  can  be  given  (c). 

When  relief  And  relief  upon  a  defective  instrument  is  the  more  readily 
afforded  when  the  party  to  be  charged  thereon  is  himself  the 
person  who  prepared  or  perfected  it(d).  But  where  the 
original  agreement  is  of  doubtfvd  construction,  and  the  con- 
veyance is  definite  and  unequivocal,  it  is  not  easy  to  avoid 
the  conclusion  that  the  latter  may  be  the  best  evidence  of  the 
terms  of  the  actual  agreement  (e).  If  the  purchaser's  bOl  in  such 
a  case  is  dismissed,  and  the  purchase-money  has  been  paid  by 
him  into  Court,  and  not  invested,  he  must  pay  interest  upon 
it  to  the  vendor,  although  it  has  been  unproductive  (/).  Of 
course,  the  Court  will  not  interfere  if  the  agreement  was,  in 
the,  technical  sense  of  the  word,  inequitable  ((/). 

May  require  So,  also,  he  may  in  Equity,  under  the  covenant  for  further 
veysubse-''"""  assurance,  although  not  running  with  the  land  (Ji),  require 
quently  j^]^q  vendor  to  perfect  a  defective  title :  even  by  conveying 

interests.  any  interest  in  the  estate  which  he  may  have  subsequently 

(a)  S.  C,  and  see  NeUon  v.  Nelson,  {d)  See  Mx  parte  Wright,  19  Ves. 

Nels.  Ch.  E.  7  (which,  however,  was  257 ;  CoUett  v.  Morrison,  9  Ha.  176. 

a  case  between  principal  and  agents ;  In  some  parts  of  the  West  of  England; 

and  Calverley  v.  WiMams,  1  Ves.  J.  there  is  a  pernicious  practice  of  stipu- 

21(1.  lating  that  the  vendor  or  his  solicitor 

(6)  Vide  suprd,,  p.  695.  shall  prepare  the  purchaser's  couvey- 

(c)  Lewiy  v.  HiUas,  6  W.  R.  51 :  re-  ance. 

versed,  ib.  217  :  2  De  G.  &  Jo.  110,  (c)  Per  V.-C.  Wigram,  Humphries 

upon  the  ground  that  the  particulars  v.  Home,  3  Ha.  277,  278. 

did  not  warrant  the  purchaser's  belief.  (/)  S.  G. 

This  case  does  not  seem  to  fall  within  (^g)  Johnson  v.  Nott,  1  Vern.  271. 

Lord  Cairns'  Act.  (A)  See  Spencer  y.  Boyes,  i  "Ves.  370. 
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acquired  for  valuable  consideration  {i) :  and  the  right  seems  '^'^^P-.^IV. 
to  exist  independently  of  such  a  covenant  Qc) ;  and  may  be 
enforced  against  the  vendor's  representatives,  and  parties 
claiming  under  him  for  valuable  consideration  with  notice  {t); 
and  the  rule  seems  to  be  the  same  even  when  he  has  no 
estate  in  the  land  at  the  date  of  the  conveyance.  It  was, 
however,  decided  in  an  old  case  (m),  that  such  an  equity 
could  not  be  enforced  against  the  heir :  but  there  seems  to  be 
no  good  ground  for  such  a  distinction,  and  it  has  been  judi- 
cially disapproved  of  by  Lord  St.  Leonards  («.).  So,  the  assignees 
of  a  bankrupt  tenant  in  tail,  who  has  professedly  aliened  the 
fee  simple,  may  be  required  to  bar  the  entail  (o). 

Where  a  man  conveyed  his  contingent  remainder  in  fee  by 
way  of  mortgage,  and  covenanted  for  further  assurance ;  and 
the  remainder  was  afterwards  destroyed  by  his  mother,  the 
tenant  for  life,  (who  was  also  the  reversioner  in  fee,)  he  was 
held  liable  in  Equity  to  perfect  the  seciu-ity  out  of  an  interest 
in  the  estate  which  he  took  under  her  -wlII  (p).  So,  where  a 
man  who  was  supposed  to  have  a  reversion  in  fee,  but  in  fact 
had  no  estate  in  the  land,  executed  what  purported  to  be  a 
conveyance  of  the  same  for  valuable  consideration,  he  was 
held  liable,  under  his  covenant  for  further  assurance,  to  con- 
vey the  estate  on  its  subsequently  coming  to  him  as  heir 
at  law  {q).  The  cases  seem,  as  observed  by  Lord  St.  Leo- 
nards, C.  (r),  "  to  establish  this,  that  if  a  man  sells  an  estate, 
and  the  title  is  afterwards  defeated,  but  subsequently  he 
acquires  the  same  lands  under  another  title,  there  is  an 
equity  arising  out  of  the  contract  to  fasten  it  upon  the  new 
title :"  but,  in  applying  this  rule,  the  word  estate  must  be 

(i)  Taylor  v.  Dehar,  1  Ch.  C.  274 ;  595  ;  Ex  pai-te  Fripp,  1  De  G.  293  ; 

2  Ch.  C.  212;  Otter  v.  Lord  Vaux,  (in  each  case  there  was  a  covenant  for 

1  K.  &  J.  650 ;  6  De  G.  M.  &  G.  638.  further  assurance) ;  and  see  judgment 

{h)  See  3  Sim.  116  ;  Seaboume  r.  in  Davies  v.  ToUemache,  infrd. 
Powd,  2  Vem.  11.  {p)  Noel  v.  BewUy,  3  Sim.  103. 

(J)  Jennings  v.  Blincome,  2  Vem.  (q)  Smith  v.  Baker,  1  Y.  &  G.  0.  C. 

609.  223. 

(to)  Morse  v.  Faulhntr,  1  Anst.  11.  (r)  See  Jones  v.  Kearney,  1  Dru.  & 

in)  Sec  1  Dru.  &  W.  159.  W.  159. 

(o)  Pye   V.  Daubuz,  3  Bro.  C.  C. 
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strictly  construed,  for  evidently  no  such  equity  could  exist 
wliere  the  contract  had  been  for  the  purchase  of  a  professedly 
contingent  interest  at  a  price  fixed  with  a  view  to  the  contin- 
gency. And  in  one  jcase,  where  a  tenant  in  tail  in  remainder, 
by  an  unenroUed  deed,  mortgaged  the  land,  for  his  life  "  and  all 
other  his  estate  and  interest "  therein,  and  entered  into  the 
usual  covenant  for  further  assurance,  it  was  held  that  this  did 
not  bind  him  subsequently  to  execute  a  disentailing  assur- 
ance. But  the  Court  admitted  that  such  right  would  have 
existed  if  the  tenant  in  tail  had  professed  to  convey  the 
fee  (s). 


But  a  purchaser  cannot  claim  the  subsequently  acquired 
interest  of  a  person  who  is  present  at  and  assents  to  the  pur- 
chase, but  is  no  party  to  the  conveyance  (t). 


It  seems  probable  that  the  purchaser  could  come  into 


Although  the 

Bale  were  of  a  ,.       ,.      i  ■       ^ 

mere  ex-  Equity  for  further  assurance,  even  m  the  case  oi  a  convey- 

peotanoy, 


ance  by  a  mere  expectant  heir  professedly  selling  the  estate 
in  the  lifetime  of  his  ancestor  (m). 


But  cannot  A  purchaser  cannot,  it  would  seem,  file  a  biU  to  enforce  the 

evidence.  production  of  evidences  of  title  which  at  the  time  of  comple- 

tion he  treated  as  unimportant  (so). 


No  estoppel 
by  doubtful 
recital. 


A  conveyance  by  lease  and  release,  containing  no  precise 
recital  of  the  vendor's  seisin,  but  only  a  recital  that  he  is 
"  legally  or  equitably  entitled  to  the  property,"  cannot  operate 
by  way  of  estoppel  so  as  to  pass  the  after-acquired  legal 
estate  (^) :  but  a  particular  recital  of  title  has  the  effect  of  an 
estoppel  {z) :  unless  contradicted  by  other  parts  of  the  same 


(s)  Davies  r.  Tollemache,  2  Jur. 
N.  S.  1181. 

(«)  Thompson  v.  Simpson,  2  J.  &  L. 
110. 

(«)  1  Fonb.  on  Eq.  b.  i.  ch.  4,  s.  2 ; 
Wahered  v.  Wethered,  2  Sim.  188 ; 
Swrwood  r.  Toohe,  2  Sim.  192 ;  but 
see  Cwrleton  v.  Leighton,  3  Mer.  667  ; 
Jones  V.  JBoe,  8  T.  E.  93.    An  equit- 


able charge  upon  an  expected  legacy 
was  supported  in  Bennett  t.  Cooper,  9 
Beav.  252. 

(x)  See  Sallett  v.  Middleton,  1 
Kuss.  243,  256. 

(y)  night  T.  Buchndl,  2  B.  &  Ad. 
278  ;  and  see  Sug.  739,  n.  ;  and  Uoyd 
V.  Lloyd,  4  Dru.  &  W.  354. 

(s)  Sensley  v.  JSurdon,  2  Sim.  &  St. 
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deed  (a).     So,  a  mortgagor  who  has  attorned  tenant  to  his    Chap.  xiv. 

mortgagee,  is  estopped  from  disputing  his  title,  or  his  right  to  ^^'''"  ^' 

distrain  (6) ;  and  this  doctrine  of  estoppel,  which  depends  on 
the  agreement  between  the  parties  to  create  the  relation  of 
landlord  and  tenant,  has,  at  Law,  been  recently  applied  to  a 
case  where  it  was  apparent  on  the  face  of  the  deed,  which  was 
not  executed  by  the  mortgagee,  that  there  was  no  legal  rever- 
sion to  support  the  right  to  distrain  (c). 

Where  a  voidable  estate  has,  either  before  or  after  the  pass-  Voidable 

ing  of  the  3  &  4  WiU.  IV.  c.  74,  been  created  by  a  tenant  in  by  tnantlf 

tail  in  favour  of  a  purchaser  for  valuable  consideration,  anv  **^ '  9°"^"  „ 

•'    firmation  of 
subsequent  assurance  under  the  Act,  (other  than  a  lease  not  by  subsequent 

requiring  enrolment,)  whatever  may  be  its  object  or  the  extent  ^^"™'"^''' 
of  estate  intended  to  be  thereby  created,  confirms  the  previous 
voidable  estate  to  the  extent  to  which  the  tenant  in  tail  alone, 
or  the  tenant  in  tail  with  the  consent  of  the  protector,  (if 
there  be  one,  and  he  consent  to  such  subsequent  assurance,) 
could  confirm  the  same  under  the  Act;  but  this  is  not  to 
affect  any  purchaser  for  valuable  consideration,  to  whom  such 
subsequent  assurance  may  be  made,  without  express  notice  of 
the  previous  voidable  estate  (d).  So,  before  the  Act,  a  fine 
by  a  tenant  in  tail  confirmed  his  previous  voidable  convey- 
ance (e). 

Equity,  it  appears,  will,  after  conveyance,  enforce  a  verbal  Verbal  agree- 

619  ;  on  appeal,  8  L.  J.  Ch.  85.   This  6S8  ;    affirmed    in    the    Exchequer 

case  is  said  to  be  overruled  by  Hight  v.  Chamber,  L,  R.  4  Q.  B.  293. 
BuckneU,  see  4  Dru.  &  W.  369,  sed  qu.  (d)  3  &  4  Will.  IV.  u.  74,  s.  38  ; 

See  Carpenter  v.  BuUer,  8  M.  &  W.  and  see,  as  to  bankruptcy  of  a  tenant 

209 ;     Doe    v.   Stone,  3  C.  B.  176  ;  in  tail  who  has  created  a  voidable 

Wiles  V.    Woodward,   20  h.  T.  261,  estate,  sect.  62  of  Act ;  and  see,  as  to 

Exch.  ;    Horton    v.     Westminster   I.  confirmation  of  the  voidable  estates 

Commiationere,  7  Exoh.  780  ;  Fawcus  of  purchasers  under  the  bankruptcy 

V.  Porter,  8  Car.  &  K.  309.  of  a  tenant  in  tail,  sects.  60,  61,  and 

(a)  Crofts  V.  Middleton,  1  Jur.  65  of  Act ;  and  12  &  13  Vict.  c.  106, 
N.  S.  1133,  V.-C.  W.;  2  K.  &  J.  194 ;  sect.  208  ;  not  repealed  by  the  Act  of 
8  De  a.  M.  &  &.  192.  1861.     See  Sturgis  v.  Morse,  2  De  G. 

(b)  JoUy  V.  Arbuthnot,  4  De  G.  &  F.  &  Jo.  223. 

Jo.  224.  W  ^l<"J<i  V.  Lloyd,  4  Dru.  &  W. 

(c)  Morton  v.  Woods,  L.  E.  3  Q.  B.       354. 
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^^P- ^I^'  agreement,  entered  into  by  a  purchaser  of  leaseholds,  before 
the  sale,  to  indemnify  the  vendor  against  the  rent  and  cove- 
nants (/). 


ment  for  in- 
demnity 
enforced. 

Fire  policies 
— right  to. 


Poole  V. 
Adams. 


In  a  modern  case  it  was  decided  that  a  mortgagee  was 
entitled  in  Equity  to  a  policy  of  insurance  against  fire; 
althoiigh  not  noticed  in  the  mortgage.  Much  of  the  reason- 
ing in  the  judgment  seems  to  apply  equally  to  a  purchase  out 
and  out(^).  However,  in  a  later  case  in  Equity,  it  was  decided 
by  an  eminent  and  most  conscientious  judge,  that  in  the 
absence  oi  any  express  provision  in  the  contract,  a  purchaser 
is  not  entitled  to  the  benefit  of  an  existing  insurance  against 
fire ;  and  that  if,  in  the  interval  between  the  contract  and  the 
conveyance,  the  buildings  are  burned  down,  he  must  bear  the 
loss  (h);  although  the  amount  of  the  insurance  has  been  paid  to 
the  vendor.  That  is  to  say,  that  the  vendor  may,  if  he  can  get 
it,  take  his  purchase-money  twice  over :  once  from  the  insurance 
office,  and  again  from  the  purchaser ;  and  Equity,  although  it 
will  not  enforce  payment  by  the  purchaser,  who  gets  nothing, 
will  not  relieve  him  from  the  legal  consequences  of  the  con- 
tract, and  of  subsequent  events.  Had  the  former  case  been 
cited,  it  may  be  supposed  that  the  Court  would  have  seen  its 
way  to  the  adoption  of  the  reasonable  doctrine :  viz.,  that 
although,  in  the  absence  of  stipulation,  a  vendor  is  not  bound 
to  keep  up,  or  perhaps  even  to  assign,  a  fire  policy,  yet  that, 
as  regards  any  money  which  he  may  actually  receive  under 
it,  for  damage  done  to  the  inheritance  subsequently  to  the 
date  of  the  contract,  he  holds  such  money  upon  an  implied 
trust  to  make  good  the  damage.  It  is  obvious  that  no  honest 
man  could,  for  his  own  benefit,  act  in  accordance  with  the 
decision  in  Poole  v.  Adams. 


(/)  Panber  v.  Mathers,  1  Bro.  C. 
C.  52.  As  to  the  liability,  under  an 
implied  contract,  of  each  successire 
assignee  of  a  lease  to  indemnify  the 
original  lessee,  notwithstanding  an 
express  covenant  to  indemnify  the 


immediate  assignor,  see  Moule  t. 
Garrett,  L.  E.  5  Exch.  132. 

(g)  Garden  v.  Ingram,  23  L.  J.  Ch. 
i18. 

(h)  See  Poole  v.  Adamis,  12  W.  E. 
683,  V.-C.  K. 
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(9.)  As  to  the  general  rights  and  liabilities  of  pv/rchaser  wnder 
the  conveyance. 

If  the  conveyance  be  executed  during  the  existence  of  a 
tenancy,  the  purchaser  of  the  reversion,  although  merely  for 
years  (i),  thereupon  becomes  entitled  to  the  accruing  Qc)  and 
future  rent,  whether  reserved  at  short  periods  or  half  yearly  (1) ; 
and  may  recover  it  by  action,  or  (after  giving  notice  of  the 
conveyance)  by  distress  {m) :  but  he  cannot  recover  arrears 
due  before  the  conveyance  {n),  or  subsequent  rent  which  the 
tenant,  in  ignorance  of  the  conveyance,  has  paid'  to  the  ven- 
dor (o).  So,  it  would  appear,  the  purchaser  of  a  part  only  of 
a  rent-charge,  may,  after  conveyance,  distrain  for  his  propor- 
tionate part  {p) :  but  a  severance  of  the  reversion  destroys 
the  right  to  distrain  for  by-gone  rent  {q).  The  Act  for  the 
apportionment  of  rents  (r)  does  not  appear  to  apply  to  the 
case  of  a  sale ;  or,  as  between  vendor  and  purchaser,  to  affect 
the  latter's  right  to  accruing  rents  (s). 


Chap.  XIV. 
Sect.  9. 

Section  9. 

As  to  the 
general  rights 
and  liabilities 
of  purchaser 
tinder  the  con- 
veyance. 

Purchaser's , 
right  to  rent, 
if  property  in 
lease,  &c. 


(f)  Harmer  v.  Bean,  3  Car.  &  K. 

307. 

(4)  FligU  T.  Benlky,  7  Sim.  149  ; 
and  a  parol  agreement  for  apportion- 
ment is  invalid,  Flinn  v.  Calow,  1 
Mann.  &  G.  589. 

(l)  Sughea  v.  Wells,  1  Dav.  C.  2nd 
edit.  513. 

(m)  Moss  V.  OaUimore,  Doug.  266  ; 
although  the  rent  was  due  at  the  date 
of  the  notice  ;  Rogers  v.  Humphreys, 
4  Ad.  &  E.  299  ;  and  see  CoMe.  v. 
Moody,  7  Jur.  N.  S.  1249. 

(to)  FligU  V.  Bentlxy,  7  Sim.,  see 
p.  151. 

(o)  4  Anne,  c.  16,  s.  10;  Bvrch  v. 
Wright,  1  T.  K.,  see  p.  385. 

(p)  Rivia  V.  WaUrni,  5  M.  &  W. 
255. 

((/)  Stmely  v.  Alcocle,  16  Q.  B.  636  ; 
see  Beer  v.  Beer,  12  C.  B.  60. 

(r)  4  &  5  Will.  IV.  c.  22. 

(«)  See  and  consider  Browne  v. 
Amyot,  3  Ha.  173  ;  Beer  v.  Beer,  12 
C.  B.  60.     For  decisions  under  the 


Act,  see  Knight  v.  Boughton,  12  Beav. 
312  ;  Lock  V.  De  Burgh,  4  De  G.  & 
Sm.  470,  deciding  that  rents  are 
apportionable  as  between  the  real  and 
personal  representatives,  where  the 
lease  is  granted  after,  but  under  a 
power  created  hefore  the  Act  came 
into  operation  ;  see  also  Re  Clulow's 
Estate,  3  K.  &  Jo.  689  :  but  a  devisee 
for  life  is  not  entitled,  as  against 
the  remainderman,  to  apportionment 
upon  parol  leases  from  year  to  year 
created  by  the  testator,  and  not  deter- 
mined by  himself  by  act  inter  vivos  ; 
Cattley  v.  Arnold,  1  Johns.  &  H.  651: 
and  it  seems  now  well  settled  that 
the  Act  applies  to  all  cases  where 
either  the  lease  reserving  the  rent,  or 
the  deed  creating  the  life  interest, 
are  subsequent  in  date  to  the  Act ; 
Pluimner  v.  Whitelap,  Johns.  585 ; 
LUweUyn  v.  Rous,  L.  K.  2  Eq.  27. 
Dividends  declared  by  joint-stock 
companies  are  not  apportionable  ; 
Re  MaxweWs  Trusts,  1  H.  &  M.  610  ; 


VOL.  II. 
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^•^^P-  -^l^-        So,  if  the  tenancy  be  under  a  lease  by  deed  {t),  for  a  term 
whicli  is  subsisting  at  the  date  of  the  conveyance,  the  pur- 


for  breach  of  chaser  of  the  reversion  may  sue  upon  breaches  of  covenants 
covenant.  which  occurred  before  the  conveyance  (m)  ;  but  not,  it  would 
seem,  if  the  lease  be  determined  before  the  conveyance, 
although  the  tenancy  continue  {x).  His  right  to  sue  exists, 
although  he  have  purchased  the  reversion  only  of  part,  or 
even  of  only  an  undivided  part  (y),  of  the  demised  pre- 
mises (z) ;  and,  although  the  term  may,  as  respects  the  residue 
To  re-enter,  of  the  premises,  have  merged  in  the  reversion  (2)  :  but  he 
cannot  enter  in  respect  of  a  breach  of  condition  which  occurred 
prior  to  the  conveyance  of  the  reversion  {a) ;  nor,  until  the 
recent  Statute  (6),  could  he  enter  for  conditions  broken,  unless 
he  had  the  reversion  in  the  entirety  (c).  An  entry  might, 
however,  be  made  by  the  piirchaser  of  the  immediate  part  of 
the  reversion  in  the  entirety ;  e.  g.,  if  a  termor  underlet  to  A., 
and  then  assigned  to  B.  the  whole  of  the  demised  premises  for 
the  residue  of  the  original  term  wanting  one  day,  B.  might  and 
may  enter  for  condition  broken  by  A.  (cl)  subsequently  to  the 
assignment  (e).  And  in  none  of  the  above  cases  is  it  neces- 
sary that  the  tenant  should  attorn  to  (/),  or  otherwise  acknow- 
ledge the  title  of,  the  purchaser.  Where  the  lease  is  by  writing 
not  under  seal,  the  right  to  sue  upon  it  as  a  contract  does  not 
pass  with  the  reversion ;  and  the  lessor  may,  after  conveying 

BaUs  V.  Machmley,  31  Beav.   280;  (a)  TaH/nam.  v.  Picioj-d,  2  B.  &  Aid. 

unless,   perhaps,    the    dividends  are  106. 

payable    on    certain    precise    days.  (a)  Crane  v.  Batten,  23  L.  T.  220 ; 

Orders  of  the  Court  are  not  instru-  and  see  Himt  v.  Remnant,  9  Exch. 

ments  in  writing  wittin  the  meaning  635. 

of  the  Act ;  see  Se  Lawton's  Estate,  (b)  22  &  23  Vict.  c.  35,  sect.  3,  and 

L.  K.  3  Eq.  469  ;  Jcd/reU  v.  Jod/rell,  vide  mfrcl,,-p.  747. 

L.  K.  7  Eq.  461;  but  an  award  of  the  (c)  Wright  v.  Bvrroughes,  4  D.  & 

Tithe  Commissioners  has  been  held  L.  438,  see  p.  448  ;  32  Hen.  VIII. 

to  be  so  ;  Heasmam  v.  Pewrse,  L.  E.  c.  34. 

8  Eq.  599.  ■     (d)  Wright     y.     Burroughes,    uU 

(f)  Standen  v.  CJmstmas,  10  Q.  B.  ivpr&. 

135.  (e)  Cframe  v.  Batten,  uU  suprd. 

(«)  Sug.  181.  (/)  See  4  Anne,  o.  16,  s.  9  ;  Doug 

(«)  See  Johnson  v.  St.  Peter's,  Here-  269  :   reporter's   note  to  Browne  v. 

ford,  6  Nev.  &  M.  106,  115.  Stm-ey,  1  Mann.  &  G.  128.    SeeX>oe  v. 

(2/)  Baddey  v.  Vigwrs,  4  El.  &  B.  Brown,  2  El.  &  B.  331. 
71. 
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the  reversion,  sue  the  lessee  in  respect  of  breaches  of  agree-    Chap.  xrv. 

ment  (e.  g.,  to  repair  the  premises),  committed  during  the   — 

tenancy  but  subsequently  to  the  conveyance  of  the  rever- 
sion {g) :  but  the  assignee  of  the  reversion  may  maintain 
asswmpsit  against  the  tenant  for  use  and  occupation  QC). 

Under  a  modem  Act,  where  the  immediate  reversion  on  a  Next  estate  is 
lease  is  surrendered  or  merged  after  the  1st  of  October,  1845,  version, 
the  next  estate  is  to  be  deemed  the  reversion  as  respects  both 
rights  and  liabilities  (i) ;  and  this  clause  is  retrospective  (k). 

And,  under  a  late  Act,  where  the  reversion  on  a  lease  is 
severed,  and  the  rent  is  legally  apportioned  (J),  the  assignee  of 
each  part  of  the  reversion  has,  in  respect  of  his  apportioned 
rent,  the  benefit  of  the  original  conditions  or  powers  of  re- 
entry for  non-payment  (m).  And,  by  the  same  Statute,  a 
licence,  or  partial  licence,  to  do  any  act  which,  without  such 
licence,  would  create  a  forfeiture,  or  give  a  right  to  re-enter, 
does  not  destroy  the  right  of  re-entry  ia  respect  of  any  sub- 
sequent breach  of  condition  by  the  licensee,  or  any  breach  by 
his  co-lessee  (w) :  and,  by  a  supplemental  statute,  the  effect 
of  an  actual  waiver  is  confined  to  the  particular  breach  to 
which  the  waiver  specially  relates  (o). 

A  subsisting  tenancy  will  continue  after  the  purchase,  upon  Tenancy  con- 
.       ,  ,-,•,■,  111,         tinues  until 

the  same  terms  as  previously;  until  it  be  regularly  deter-  determined. 

mined  by  either  the  purchaser  or  the  tenant  {p). 
Where  the  purchaser  is  himself  lessee,  the  execution  of  Purchaaer'a 

,   ,         .  ,,    ,,  .      •     xi       rights  and 

the  conveyance  at  once  determines  ail  tne  covenants  m  trie  liabilities,  as 
lease  which  subsisted  between  himself  and  the  vendor  as  ^u^nT^ 

ance. 

(g)  Bichford   v.  Pa/rion,   5  C.  B.  449,  Q.  B. 

920 ;  Standen  v.  Christmas,  10  Q.  B.  (I)  As  to  apportionment,  see  Dav. 

13g_  Conv.  voL  L  p.  472,  et  seq. 

/^)  S  (y_  (m)  22  &  23  Vict.  c.  35,  s.  3. 

(»)  8  &  9  Vict.  c.  106,  B.  9.  (»)  Sects.  1  &  2. 

(i)  Upton  V.  Townend,  17  C.  B.  60.  (o)  23  &  24  Vict.  o.  38,  s.  6. 

As  to  the  remedies  of  remaindermen  (p)  Greenwood  v.  Bairstow,  5  L.  J. 

or  reversioners  on  leases  granted  under  N.  S.  Ch.  179. 
powers,  see  Oreenway  v,  Burt,  18  Jur. 
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Chap.  XIV. 
Sect.  9. 


lessee  and  lessor  {q)-  So,  the  purchase  by  a  lessee  of  part 
only  of  the  demised  land,  will  destroy  his  right  of  pre-emption 
over  the  residue  (r). 


Vendor  re- 
taining pos- 
session, not 
liable  for  use 
and  occupa- 
tion. 

Encroach- 
ments. 


It  has  been  held,  that  the  mere  retention  by  the  vendor 
of  the  actual  possession  of  the  property,  subsequently  to  the 
execution  of  the  conveyance,  will  not  subject  him  to  an  action 
by  the  purchaser  for  use  and  occupation  (s).  If  he  make 
encroachments,  these  will  presumably  be  for  the  benefit  of 
ftie  purchaser  {t). 


Purchaser's 
Trill,  hoTT 
affected  by 
conveyance. 


We  have  seen  (u)  that,  under  the  old  law,  where  a  testator, 
having  entered  into  a  contract  for  purchase  which  was  not 
binding  on  the  vendor,  devised  the  estate,  such  devise  was 
inoperative  on  any  interest  which  he  subsequently  acquired 
in  the  property ;  although  a  case  of  election  might,  in  some 
cases,  be  raised  against  the  heir :  so,  also,  if,  haviag  contracted 
for  an  estate,  he  devised  it,  and  then  took  a  conveyance  in 
terms  inconsistent  with  the  contract,  the  devise  was  thereby 
revoked ;  but  that  a  devise  contained  in  a  will  coming  within 
the  provisions  of  the  recent  Act  of  1  Vict.  c.  26,  will  pass  to 
the  devisee  the  rights,  whatever  they  may  be,  acquired  by  the 
testator  under  the  subsequent  conveyance  («). 


Purchase  of 
equity  of  re- 
demption, 
whether  real 
or  personal 
estate  liable 
to  mortgage 
debt. 


Upon  the  purchase  of  an  estate  in  mortgage,  the  debt  as 
between  the  purchaser's  real  and  personal  representatives, 
primd  facie,  and  in  the  absence  of  evidence  of  a  contrary 
intention,  and  in  cases  not  affected  by  Locke  King's  Act  (y), 
remains  primarily  charged  on  the  land.  Such  intention  is 
not  evidenced  by  a  mere  covenant  with  the  mortgagor  to  pay 
the  debt  (z);  nor  does  such  a  covenant  create  any  personal 


(s)  1  Bli.  69. 

(r)  Sparrow  v.  Cooper,  1  Hay  &  J. 
404 ;  et  vide  svpra,  p.  258. 

(»)  Tew  V.  Jones,  13  M.  &  W.  12  ; 
vicU  supra,  p.  404. 

(«)  Doe  V.  Tidbwry,  14  0.  B.  304. 

(«)  Suprd,  p.  247. 

(at)  Sed  vide  suprdi,,  p.  249. 


(3^)  17  &  18  Viet.  c.  113  ;  and  see 
now  the  Amendment  Act,  30  &  31 
Vict.  c.  69. 

(z)  TweddeU  v.  TweddeU,  2  Bro.  C. 
C.  101,  152  ;  Evelyn  v.  Evelyn,  2  P. 
Wms.  664;  Butler  v.  Butler,  5  Ves. 
534;  Barhcm  v.  Earl  of  Thanet,  3 
Myl.  &  K.  607,  624 ;  Barry  v.  Ha/r- 
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liability  to  the  mortgagee  (a),  nor  come  withia  the  operation    Chap.  xiv. 


Sect.  9. 


of  a  charge  of  dehts  in  the  purchaser's  will  (6) :  a  similar 
covenant  with  the  mortgagee  may,  perhaps,  be  sufficient  for 
the  purpose  (c) ;  but  the  authorities  do  not  clearly  warrant 
this  proposition  in.  cases  where  the  covenant  is  unaccompanied 
by  a  variation  of  the  original  contract  for  payment  (c^).  A 
distinction,  not  altogether  satisfactory,  has  been  made  between 
a  contract  for  the  purchase  of  the  equity  of  redemption,  and 
a  contract  for  the  purchase  of  the  unencumbered  estate  at  a 
price  out  of  which  the  debt  is  eventually  allowed  in  abate- 
ment ;  the  personalty  being,  in  the  latter  case,  considered  the 
primary  fund  (e) :  but,  in  one  case,  where  the  estate  was  pro- 
posed to  be  conveyed  free  from  the  mortgage,  and  the  mort- 
gagee was  made  a  party  to  the  conveyance,  but  did  not  execute 
it  or  receive  his  money,  the  debt  was  held  to  be  primarily 
charged  on  the  land  (/). 

It  is  clear,  however,  that  a  sum  borrowed  in  order  to  com-  Where  part 
plete  the  contract,  even  for  paying  off  existing  charges,  and  money'is^bor- 
secured  by  a  contemporaneous  mortgage  of  the  estate,  ispriTnA  g°^®red  by 
facie  payable  primarily  out  of  the  personalty  (g) :  and  the  mortgage  of 
same  rule  prevails  when  the  consideration  is  an  annuity, 
secured  by  a  charge  on  the  estate  and  by  the  purchaser's 
covenant  (h). 

The  general  rule,  as  above  stated,  in  respect  to  mortgage  Locke  King's 
debts,  was  altered  by  Locke  King's  Act  (i) ;  which  provides 
that  in  the  case  of  any  person  dying  after  the  31st  December, 

ding,  1  J.  &  L.  475,  485  ;  see,  too^  (d)  And  see  Coote  on  Mortgages, 

Bond  V.  England,  2  K.   &  J.  44;       3rd  edit.  479. 


Bagot  V.  Bagot,  10  Jur.  N.  S.  H69.  («)  Pwrsom  v.  Freeman,  Amb.  115; 

(a)  ForreiUr  v.  Leigh,  Amb.  173;  2  P.  Wms.  note  to  664  (Cox's  edit.) ; 

BuUer  v.  Buthr,  5  Ves.  534.  Belvedere  v.  Sochfort,  5  B.  P.  C.  299 ; 

(6)  Duke  of  Ancaster  v.  Mayer,  1  Cope  v.  Cope,  2  Salk.  449. 

Bro.  C.  C.  454;  1  Wh.  &  T.  L.  C.  (/)  Barry  r.  Harding,  1  J.  &  L. 

415  ;  SamiUon  v.  Worky,  2  Ves.  J.  475,  485. 

62  ;  Butler  v.  Butler,  5  Ves.  534.  (g)   Wanng  v.  Ward,  5  Ves.  670  ; 

(c)  Woods  T.  Huntingford,  3  Ves.  7  Ves.  332. 

128  J  Lord  Oxford  v.  Lady  Rodney,  (A)  Yonge  v.  Purse,  24  L.  J.  Ch. 

14  Ves.   417  ;    Wwring  v.   Wa/rd,  5  643. 

Ves.  670 ;  7  Ves.  332.  (i)  17  &  18  Viot.  c.  113. 
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Chap.  XIV. 
Sect.  9. 


1854,  seised  of  or  entitled  to  any  land  or  hereditaments, 
which  at  the  time  of  his  death  are  subject  to  the  payment  of 
any  sum  or  siuns  of  money  by  way  of  mortgage,  and  who 
shall  not  by  his  wUl,  or  by  deed  or  other  instrument,  have 
expressed  any  contrary  or  other  intention,  the  heir  or  devisee 
shall,  as  between  the  different  persons  claiming  through  the 
deceased,  be  primarily  liable  to  the  payment  of  the  mortgage 
debt :  but  this  provision  is  not  to  affect  or  diminish  the  rights 
of  the  mortgagee;  nor  the  rights  of  any  person  claiming 
under  a  will,  deed,  or  document,  prior  to  the  1st  January, 
1855. 


Cases  within 
the  Act. 


In  order  to  bring  a  case  within  the  Act,  the  charge  must 
be  for  a  specified  sum,  and  on  a  specified  estate ;  a  mere  general 
charge  by  a  testator  on  real  estate  in  aid  of  his  personalty  is 
insufficient  (k).  The  Act  has  been  held  to  apply  to  the  case 
of  an  equitable  charge  by  memorandum  and  deposit  of  title 
deeds  (Z),  and  this  decision  does  not  appear  to  have  been 
rested  on  the  ground  of  there  being  an  undertaking  to  execute 
a  legal  mortgage  (m) ;  so  that,  in  principle,  it  would  seem  to 
apply  to  every  case  of  equitable  charge,  although  not  strictly 
a  mortgage.  But  a  vendor's  Hen  for  unpaid  purchase-money 
was  held  not  to  be  a  sum  charged  by  way  of  mortgage  within 
the  Act,  so  as  to  entitle  the  heir  or  devisee  to  have  it  satisfied 
out  of  the  personal  estate  (n).  The  Act  applies  to  copy- 
holds (o),  but  not  to  leaseholds  (p). 


estotelB*a^col-       '^^^  -^^*  provides  that  every  part  of  the  mortgaged  land, 

lateral  se-         according  to  its  value,  shall  bear  a  proportionate  part  of  the 
curity. 

mortgage  debts  charged  upon  the  whole ;  but,  of  course,  this 


(J)  Sepwarih  v.  HiU,  30  Beav. 
476. 

(i)  Pembroohe  t.  Friend,  1  J.  &  H. 
132  ;  Oolely  v.  CoUbi/,  L.  R.  2  Bq. 
803. 

(m)  In  Ooleiy  v.  Cokhy,  there  was 
such  an  undertaking  ;  but  this  does 
not  appear  to  have  been  the  case  in 
Pemhrooke  v.  Friend. 


{n)  Hood  v.  Hood,  3  Jnr.  N.  S. 
684  ;  Barnwell  v.  Iremonger,  1  Drew. 
&  Sma.  255 ;  but  see  Lord  Lilford 
V.  PowysKeclc,  L.  R.  1  Eq.  347  ;  and 
see  now  the  Amendment  Act,  imfrd,. 

(o)  Piper  V.  Piper,  IJ.  &  H.  91. 

(jp)  Solomon  y.  Solomon,  10  Jur. 
N.  S.  331. 
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does  not  throw  the  primary  liability  on  a  security  which  is    Chap.  xrv. 
merely  coUateral  (^).  ^°''*-  ^- 

As  against  the  Crown  claiming  in  default  of  next  of  kia,  Tho  statute 
the  devisee  is  not  entitled  to  have  the  mortgage  debt  satisfied  raT/aga*iSthe 
out  of  undisposed  of  personal  estate  (r-).  Crown  where 

^  '  merfi  are  no 

next  of  kin. 

Where  a  testator,  by  a  will  made  in  1847,  devised  his  mort-  As  to  the  ei- 
gaged  real  estate,  and  directed  his  debts  to  be  paid  out  of  his  the  Act." 
personalty,  and  by  a  testamentary  instrument  in  1861  merely 
gave  a  pecuniary  legacy,  but  did  not  refer  to  the  former  will, 
it  was  held  that  the  will  must  be  treated  as  already  made  at 
the  date  of  the  Act ;  and  that  the  devisee  was  entitled  to  have 
the  mortgage  debt  satisfied  out  of  the  personal  estate  (s) ;  so, 
the  heir  of  an  intestate,  who  before  the  1st  January,  1855,. 
executed  a  mortgage,  reserviag  the  equity  of  redemption  to 
himself  and  his  heirs,  is  not  within  the  exception  (t) ;  and 
an  heir  taking  by  descent  an  estate,  the  devise  whereof  has 
lapsed,  is  not  a  person  "  claiming  imder  or  by  virtue  of  a  wiU," 
within  the  Act  (u). 

As  might  have  been  anticipated,  there  have  been  nume-  what  is  proof 
rous  decisions  as  to  what  is  evidence  of  a  "contrary  or  other  "ntention."*"^ 
intention "  within  the  meaning  of  the  Act ;  but  these  have 
been  rendered  of  little  practical  importance  by  the  recent 
Amendment  Act.  It  will  be  sufficient  to  remark  that,  a  trust 
or  general  direction  for  the  payment  of  debts  has  been  held 
sufficient  evidence  of  an  intention  to  exonerate  the  realty  (x) ; 
so,  also,  a  devise  of  other  real  estate  upon  trusts  for  sale  and 
payment  of  debts  (y) ;  but  not  a  trust  for  the  payment  of 
debts  out  of  the  testator's  personal  estate  («) ;    or  "  by  his 

(q)  Stringer  v.  Harper,  26  Beav.  212. 
33.  {y)  Newman  v.    Wilson,  31  Beav. 

(r)  Dacre  v.  Patrickson,   1  Dr.  &  33. 
Sm.  186.  (2)  Moore  v.  Moore,  1  De  G.  J.  & 

(«)  JJoi/ev.  Perrj/,  9  Jur.  N.S.  853.  S.   602;     Woolsteneroft  f.    WooUten- 

(t)  Piper  V.  Piper,  1  Johns.  &  H.  croft,  2  De  G.  F.  &  Jo.  347 ;  and  see 

91.  eases  cited  stywd.    Siee  control,  Rowson 

(u)  Nelson  v.  Page,  L.  R.  7  Eq.  25.  v.  Harrison,  31  Beav.  207. 

\x)  Stone  V.  Parker,  1  Dr.   &  Sm. 
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*^^s^'t^^^'    ^^^^^"^^  01^*  of  ^is  estate "  (a) ;  or  generally  "  out  of  his 


estate  "(&). 


Amendment  But  now  by  the  recent  Act  it  is  proAdded,  that  in  the  con- 
° '  ■  struction  of  the  will  of  any  person  dying  after  the  31st  day 
of  December,  1867,  a  general  direction  that  all  his  debts 
shall  be  paid  out  of  his  personal  estate  is  not  to  be  deemed 
to  be  a  declaration  of  an  intention  to  exonerate  the  realty, 
unless  such  intention  be  further  declared  by  words,  expressly, 
or  by  necessary  implication,  referring  to  mortgage  debts  (c) : 
and  in  the  construction  of  Locke  King's  Act,  and  of  the 
Amendment  Act,  the  word  mortgage  is  extended  to  a  lien  for 
unpaid  purchase-money  upon  any  lands  or  hereditaments 
purchased  by  a  testator  (d).  It  is  unfortunate  that  this  oppor- 
tunity was  not  embraced  for  expressly  extending  the  meaning 
of  the  word  to  all  equitable  charges,  which  are  as  much  within 
the  mischief  sought  to  be  remedied,  as  mortgages  properly  so 
called.  It  wUl  be  observed  that  the  Act  does  not  meet  the 
case  of  a  testator  directing  his  debts  to  be  paid  out  of  his 
residuary  real  and  personal  estate ;  and  in  such  a  case,  it  is 
conceived,  the  specific  devisee  of  an  estate  subject  to  a  mort- 
gage would  be  entitled  to  have  it  exonerated. 

Conveyance  of  Even  in  the  case  of  a  mere  equitable  estate,  a  conveyance 
estate,  why  seems  to  be  necessary  to  enable  the  purchaser  to  enforce,  as 
requisite.         against  third  parties,  any  equities  attaching  to  the  property  (e). 

Conyeyanoe  And  we  may  here  remark,  that  if  a  bond  fide  sale  and 

redemption"—  absolute  Conveyance  are  accompanied  by  a  power  reserved  to 

when  not  a  ^j^g  vendor  to  re-purchase  the  property,  this  will  not  turn  the 
mortgage.  ^  r     r      ^  > 

(a)  WooUtencrofi  t.  WooUtencroft,  407. 

vii  suprd,.  (c)  30  &  31  Vict.  c.  69,  s.  1. 

(5)  JBrovmson  v.  Laiercmce,  L.  R.  6  {d)  Sect.  2.     This  section  seems  to 

Eq.  1.    For  other  cases  on  this  Act,  be  retrospective  ;  but  not  to  apply  to 

see  Oreated  v.  Qreated,  26  Beav.  621  :  the  case  of  lands  purchased  by  an  in- 

Lady  Langdak  v.  Briggs,  8  De  Gr.  M.  testate  ;  vide  suprH. 

&  Q.  391 ;  Mdlish  v.  Vallins,  2  J.  &  (e)  See  Tosher  v.  SmaU,  3  M.  & 

H.  194, 199  ;  AlUn  v.  Allen,  30  Beav.  C.  70  ;  per  Lord  Cottenham,  suprdt, 

395 ;  Eno   v.   Taiham,  9  Jur.  N.  S.  p.  228. 
482  ;  MaxweU  v.  Hyslop,  L.  E.  4  Eq. 
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transaction  into  a  mortgage,  if  such  does  not  appear  to  have    Chap.  xiv. 

Sect.  9. 

been  the  intention  of  the  parties.    Thus,  where  A.  sold  a  life  


estate  to  B.,  and  there  was  a  contemporaneous  deed  giving  to 
A.,  who  paid  all  the  costs  of  the  transaction,  the  right  of 
re-purchase  at  the  price  paid,  and  B.  entered  into  possession, 
and,  after  keeping  up  an  insurance  on  A.'s  Hfe,  had  a  surplus 
income  from  the  property  of  about  61.  per  cent,  on  his  pur- 
chase-money, it  was  held  that  the  transaction  was  a  sale,  and 
not  a  mortgage  ;  and  that  A.  was  not  entitled  to  an  account 
of  the  rents  and  profits  received  by  B.  (/).  Nor  does  the 
circumstance  that  the  parties  already  stand  in  the  relation  of 
mortgagor  and  mortgagee  preclude  the  former  from  making 
an  absolute  sale  to  the  latter  of  the  equity  of  redemption, 
coupled  with  a  right  of  re-purchase  (jf).  The  best  general  test 
of  the  intention  of  the  parties  in  these  cases  seems  to  be  the 
existence  or  non-existence  of  a  power  in  the  original  pur- 
chaser to  recover  the  sum  named  as  the  price  for  such  re- 
purchase :  if  there  is  no  such  power  there  is  no  mortgage  (A). 
A  right  of  re-purchase  must,  as  we  have  already  observed  (i),  be 
exercised  in  its  literal  terms  (k) :  and  be  promptly  enforced  (I). 

It  has  been  held,  that  a  lessee  can  recover  damages  against  Purchaser'a' 

.  remedy  for 

the  lessor  for  injury  which,  after  the  execution  of  the  lease,  injury  to  pro- 
is  sustained  by  the  property,  through  the  prior  negligent  con-  ^rior  actT'' 
struction  by  the  lessor  of  a  sewer  upon  adjoining  property  vendor, 
retained  by  him  (m) :  and  the  same  right  would  exist  in  case 
of  a  sale. 

(/)  Alderson  v.  WliUe,  2  De  G.  &  v.  Morrit,  Beat.  597  ;  but  see  Pee  y. 

Jo.  97.     The  deoision  was  rested  on  Cobine,  11  Ir.  Eq.  R.  406 ;  Ogden  v. 

the  true  ground,  mz.,  the  intention  of  Battomt,  1  Jur.  N.  S.  791. 

the  parties  as  appearing  on  the  face  (»)  Supri,  p.  194. 

of    the    instruments;     but     query  (h)  Bwrrdl  y.  SaUne,  1  Vera.  iSi ; 

whether  the  transaction  was  not  in-  Enaworth  v.  Onffith,    5  Bro.  P.  C. 

tended  and  treated  as  a  mortgage.  184 ;  Da.m>  v.  Th<ma>,  1  Kuss.  &  M. 

(a)  Gomp  V.  Wright,  9  Jur.  N.  S.  606  ;  Joy  v.  Birch,  4  CI.  &  F.  67,  89. 

592;    Emworth    v.  (Mffith,    5  Bro.  See  Pegg  v.  Wi>den,  16  Beav.  239; 

p  Q  -ioA  Brooke  v.  Garrod,  3  K.  &  J.   608; 

(h)  See   Perrj/   r.  Meddowcrofi,  4  affirmed  2  De  G.  &  J.  82. 

Beav.  197,   affirmed  203  ;    WWams  (I)  See  Chatemum  v.  Mann,  9  Ha. 

V.  Owen,  5  M.  &  0.  303  ;   Vemer  v.  206. 

WinstanUy,  2  Sch.  &  L.  393  ;  Neal  (m)  AUton  v.  Grwn,t,  3  El.  &  B.  128. 
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Ohap.  XV.  CHAPTEE  XV. 

AS  TO  THE  EFFECT  OF  THE  CONVEYANCE  ON  THE  ADVEESE 
EIGHTS   OF  THIED   PAETIES. 

1.  Purchaser  without  notice,  protected  hy  legal  estate  agaiitM 
prior  claimants. 
'  2.   With  mere  equitable  title,  positioned   to  prior  equitable 
claimants. 

3.  I£ow  far  jprotected  against  defective  execution  of  powers. 
— against  prior  claimants  who  have  encowraged  him  to  purchase 
— and  by  Statute  in  various  cases. 

4.  As  to  priority  under  the  Registration  Acts. 

5.  As  to  notice — what  it  is — how  it  may  be  proved — and  its 
effect — of  void  or  voidable  estates,  and  fraudulent  or  voluntary 
conveyances — equMahle  relief  against  purchasers  with  notice. 

6.  As  to  contribution  to  paramount  charges. 

7.  Eights  of  third  parties  after  conveyance  in  various  cases. 


Section  1. 

Where  equi- 
ties are  equal, 
legal  estate 
prevails. 


(1.)  Wheee  two  persons  have,  in  conscience,  an  equal  claim 
to  the  same  property,  Equity  will  not  interfere  against  the 
one  who  acquires  a  legal  right  to  hold  it ;  even  although  his 
equitable  title  be  of  later  date  than  that  of  his  opponent  (a). 
The  rule  is  subject  to  no  exception — not  even  in  favour  of 
charities  (&). 


PuroliaBer  Now  no  person  can  have  an  equity  of  a  higher  kind  in 

ontv^iiae    '    respect  to  property,  than  that  which  arises  from  his  having 

protected  by     fairly  bought  and  paid  for  it.     The  execiition  of  a  conveyance 

vesting  the  legal  estate  in  a  bond  fide  purchaser  for  valuable 


(a)  Oxwich  v.  Plumer,  Bao.  Abr. 
Mortgage,  (B.)  s.  3. 


(b)  Att.-Oen.  t.  WilH?is,  17  Beav. 
285. 
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consideration,  or  in  his  trustee,  will,  therefore,  under  the    Chap.  xv. 

.Sect.  1. 

above  rule,  render  his  title  indefeasible  as  agaiast  aU  equit-  ■ 


able  claimants,  even  for  valuable  consideration,  of  whose 
claims  he  had  no  notice  prior  to  the  execution  of  the  convey- 
ance (c),  and  actual  payment  of  the  purchase-money  {d).  Of 
course,  if  the  purchaser  knows  of  an  incumbrance,  either 
before  (e)  or  after  the  execution  of  his  conveyance,  but  before 
the  payment  of  the  whole  of  his  purchase-money,  he  will  be 
liable  to  such  incumbrancer,  to  the  extent  of  any  purchase- 
money  which  he  subsequently,  without  his  consent,  pays  to  the 
vendor. 

Where  the  contract  has  been  completed  by  a  conveyance  in  what  cases; 
which  proves  defective,  by  reason  of  some  prior  conveyance, 
charge,  or  incumbrance,  the  purchaser  may,  at  any  subsequent 
period,  get  in  any  outstanding  legal  estate  (/),  (unless  held 
expressly  in  trust  for  an  adverse  claimant  {g),  or  unless  the 
party  holding  it  has  notice  of  some  express  prior  trust  or  in- 
cumbrance Qb),)  and  use  it  against  all  parties  of  whose  claims 
he  had  no  notice  at  the  time  of  the  completion  of  his 
purchase  (i).    "Where  the  conveyance  is  executed  and  the 

(c)  Wigg  V.  Wigg,  1  Atk.  382,  (e)  See  Bayne  t.  Baker,  1  GiflF.  241 ; 
384  ;  »ed  mdei^frA,  p.  760.  6  Jur.  N.  S.  366. 

(d)  TouTviUe  v.  Naieh,  3  P.  Wms.  (/)  Basset  v.  Noawortky,  Tinch, 
307;  (where  the  money  being  secured  102  ;  2  Wh.  &  T.  L.  C.  1 ;  and  this 
by  bond  was  held  insufficient ;)  Jones  notwithstanding  the  inadequacy  of 
T.  Stanley,  2  Eq.  Oa.  Abr.  685,  pi.  9 ;  the  consideration. 

Story  V.  Zord  Windsor,  2  Atk.  630  ;  (g)  Saunders   y.   Dehew,    2   Vem. 

Frere  v.  Moore,  8  Pri.  475,  489  ;  see  271. 

Dames  v.  Thomas,  2  Y.  &  C.   234.  (A)  Ca/rter  v.  Cwrter,  3  K.  &  J.  617, 

Under  the    Irish  Eegistration  Act,  and  vide  infrd,,  p.  758. 

the  legal  estate  and  want  of  notice  (i)  Stanhope  t.  Earl  Verney,  2  Ed. 

are  no  protection  against  an  equity  81 ;   and    Mr.   Butler's  note  to  Co. 

arising    under    a    prior    registered  Litt.    290,    b.,    n.  ;     WHUughiy   T. 

instrument,  HiU  T.  Mill,  12  Ir.  Eq.  E.  WiMoughiy,  1  T.  K.   763 ;    and   see 

107 ;   3  H.  li.  C.  828  ;  and  all  un-  Jones  v.  Smith,  1  Ha.  43  ;  and  1  Ph. 

registered   deeds,    though    prior   in  244.    As  to  the  priority  acquired  by 

date,   are  absolutely  void  as  against  registration,  vide  infra.    As  to  the 

the    registered     deed ;     Carlisle    v.  equitable  right  of  a  person  to  bar 

Whaley,  L,  E.  2  E.  &  Ir.  Ap.  391.  known  existing  adverse  claims  by  fine 

The   equity  applies  to  purchasers  as  and  nonclaim  under  the  old  law,  see 

well  of  personal  as  of  real  estate ;  Langley  v.  Fisher,  9  Beav.  90. 
DoMson  v.  Prince,  2  Do  G.  &  Jo.  41. 
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purchase-money  is  secured,  he  may  come  into  Equity  to  have 
it  employed  in  discharge  of  newly  discovered  incumbrances  (k), 
if  created  by  the  vendor  or  covered  by  his  covenants  for 
title  (l) :  and  where  the  conveyance  has  been  executed,  and 
part  only  of  the  money  paid,  before  notice,  he  may,  it  is  con- 
ceived, clearly  avail  himself  of  the  legal  estate  as  a  security 
to  the  extent  of  the  sum  so  paid. 


although  pro-       And  the  circumstance  of  the  execution  of  the  assurance 

cured  by  fraud 

of  a  stranger,    having  been  procured  by  the  fraud  of  a  third  party,  will 

not,  in  Equity,'  operate  to  the  prejudice  of  the  innocent  pur- 
chaser without  notice ; — the  deed  remaining  unimpeached  at 
Law  (m). 


Where  the 
fraud  is  by  a 
person'  in  a 
fiduciary 
character. 


Where  a  trustee  of  two  different  settlements,  misapplied 
the  trust  funds  under  one,  and  transferred  the  trust  funds  of 
the  other  to  make  good  the  misappropriation,  it  was  held  that 
the  transfer  was,  in  effect,  an  alienation  for  value  without 
notice ;  and  that  the  cestuis  que  trust  under  the  latter  settle- 
ment could  not  follow  the  trust  funds  into  the  hands  of  the 
transferee  (n).  But  where  A.  procured  a  mortgage  from  B., 
without  any  consideration,  and  then  deposited  it  as  a  security 
for  money  advanced  to  him  by  C,  who  had  no  knowledge 
of  the  circumstances  under  which  the  deed  was  originally 
obtained,  it  was  held  that  C.  could  stand  in  no  better  position 
than  A. ;  and  the  deed,  being  void  as  to  A.,  was  also  void  as 
to  C.  (o).  So,  where  a  solicitor  procured  his  client  to  execute 
a  mortgage  to  himself,  on  the  pretence  that  it  was  only  a 
covenant  for  production  of  deeds  like  several  which  he  had 
previously  executed,  and  afterwards  transferred  the  mortgage 
to  a  londfide  holder  for  value,  the  transferee  was  ordered  to 
deliver  up  the  deed  at  the  suit  of  the  client  (p).  In  the  cases 
just  cited,  no  inquiry  was  made  of  the  mortgagor  before  taking 
the  security. 


(h)  3  P.  Wms.  307. 
{T)  Suprd.  p.  737. 

(wt)  Hiorns  v.  Holtom,  16  Beav.  259. 

(n)  Thorndike  v.  Hunt,  3  De  G-.  & 

Jo.  563.    See  also  Cote  v.  James,  29 


Bear.  512 ;  3  De  G.  F.  &  J.  256. 

(o)  Parher  v.  Olwrhe,  30  Beav.  54; 
sed  quaere. 
'  {p)  Vorley  v.  Cooke,  1  Giff.  230. 
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And,  for  the  above  purposes,  it  lias  been  considered  imma-     Chap.  xv. 
terial  that  the  vendor  had  no  equitable  interest  in  the  pro- 


W  1161*6  V8II- 

perty  : — a  bare  trustee,  or  a  vendor  -whose  apparent  equitable  dor's  title 
title  depends  upon  a  forged  instrument  {q),  or  a  false  repre-  fo/ed'liXu- 
sentation  of  facts  (r),  can  make  a  good  title  to  a  purchaser  ment. 
paying  his  money  without  notice,  and  then  or  subsequently, 
acquiring  the  legal  estate ;  but  where  the  vendor's  title  depends 
upon  a  forged  instrument,  the  defence  of  purchase  for  value 
without  notice  is  not  available,  where  the  vendor  has  not  been 
in  possession  as  apparent  owner  (s). 

But  the  legal  estate  will  not  protect  a  purchaser  against  the  Notice  of 
claims  of  persons  whose  prior  right  to  its  protection  was  known  having'better 
to  him  before  the  completion  of  the  purchase,  even  although  ps^^'  ^  ca^ 
the  eoctent  of  such  claims  was  unknown  :  for  instance,  where  estate,  is 
A.,  knowing  that  B.  had  a  charge  on  the  property,  accepted  a  his  equities, 
mortgage  of  the  estate,  relying  on  the  mortgagor's  covenants, 
and  then  got  in  an  old  outstanding  term  for  years,  it  was  held, 
that  B.,  having,  in  respect  of  A.'s  notice  of  the  first  incum- 
brance, a  preferable  right  to  require  an  assignment  of  the 
term,  was  entitled  to  priority,  not  only  in  respect  of  such  first 
incumbrance,  but  also  in.  respect  of  a  subsequent  charge  of 
which  A.  had  no  notice  at  the  date  of  his  advance  (t).     So, 
where  a  purchaser  bought  a  leasehold  messuage,  which  was 
subject  to  three  mortgages,  two  only  of  which  were  disclosed 
to  him,  and  took  an  assignment,  and  paid  the  purchase-money 
by  cheque,  but  shortly  afterwards,  having  some  misgivings, 
stopped  the  cheque,  and  then,  for  the  first  time,  had  actual 
notice   of  the  third  incumbrance,  but  eventually,  under  a 
threat  of  legal  proceedings,  allowed  the  cheque  to  be  paid  to 
the  vendor,  it  was  held  that  he  was  not  a  purchaser  without 
notice,  and  that  he  was  bound  to  redeem  the  third  mort- 
gagee (u).     In  one  case,  a  transfer  of  shares  to  a  mortgagee, 

(3)  See  Jones  v.  PowUs,  3  M.  &  K.  970  ;  2  Giflf._363. 

681  •  and  Bowm  v.  Evans,  1  T.  &  L.  (J)   WmovgUy    v.     WHloughhy,    1 

284.'  T.  E.  763. 

(r)  Toung  v.  Tomg,  L.  K.  3  Eq.  (v.)  TUdesUy  v.  Lodge,  3  Sma.  &  G. 


801. 


543. 


(«)  OgUvie  v.  Jeaffreson,  6  Jur.  N.  S. 
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who  had  no  notice  of  a  trust  affecting  them,  was  upheld,  not- 
withstanding that  he  received  notice  before  the  transfer  was 
registered-  (x). 


Legal  estate 
got  in  from 
unsatisfied  in- 
cumbrancer, 
available 
against  subse- 
quent incum- 
brancers. 


It  is  clear  that  a  purchaser  by  pajdng  off,  and  getting  in  a 
legal  estate  from,  an  unsatisfied  mortgagee,  may  hold  it  as 
against  all  mesne  incumbrances  of  which  he  had  no  notice  at 
the  time  of  completion ;  and  this  may  be  done  jpenderde  lite, 
at  any  time  before  a  decree  to  settle  priorities  (y).  Thus,  in 
the  recent  case  of  Bates  v.  Johmon,  which  well  exemplifies  the 
rule,  where  there  were  successive  mortgagees  (the  first  taking 
the  legal  estate,)  of  property  subject  to  a  prior  trust,  which 
was  fraudulently  concealed  by  the  mortgagor,  it  was  held  that 
the  last  mortgagee  might,  after  he  had  received  notice  of  the 
trust,  and  pending  a  suit  by  the  cestuis  que  trust  for  the 
redemption  of  the  first  mortgage,  pay  off  the  several  prior 
incumbrancers,  and,  having  obtained  the  legal  estate,  hold  it 
imtil  he  was  paid  in  full  («).  In  this  case  the  claim  of  the 
first  mortgagee  was  still  unsatisfied  when  he  parted  with  the 
legal  estate,  and  the  decision  was  quite  in  accordance  with 
the  earlier  authorities.  But  whether  the  legal  estate  will 
afford  a  similar  protection,  when  it  is  acquired  from  a  satisfied 
mortgagee,  who  has  notice  of  an  intervening  incumbrance, 
appears  somewhat  doubtful.  The  poiat  was  fully  considered 
in  Garter  v.  Garter  (a) ;  and  the  same  learned  judge,  who  after- 
wards decided  the  case  of  Bates  v.  Johnson,  after  remarking 
on  the  absence  of  any  precise  authority,  laid  it  down  that, 
although  a  purchaser,  who  bought  without  notice,  may  get  in, 
and  insist  upon,  an  outstanding  legal  estate,  which  he  acquires 


(x)  Dodds  V.  ffills,  2  H.  &  M. 
424. 

{y)  Belchier  v.  Rmforth,  5  Bro. 
P.  C.  292 ;  Marsh  v.  Lee,  2  Vent. 
337  ;  1  Wh.  &  T.  L.  C.  406  ;  Brace 
V.  Duchess  of  MaMorongh,  2  P.  Wms. 
491 ;  Robinson  v.  Damson,  1  Bro. 
C.  0.  63  ;  BwmeU  v.  Weston,  12  Ves. 
130 ;  and  see  11  Ves.  619  ;  Spencer 
V.  Pearson,  24  Beav.  266  :  the  general 
doctrine  will  probably  eventually  be 


destroyed  by  a  General  Eegistration 
Act. 

(s)  Bales  V.  Johnson,  Johns.  304 ; 
and  see  cases  there  cited,  and  Carter 
V.  Carter,  3  K  &  J.  617  ;  Prosser  v. 
Rice,  28  Beav.  68;  Young  v.  Young, 
L.  R.  3  Eq.  801 ;  see  too  Pease  v. 
Jackson,  L.  R.  3  Ch.  Ap.  576. 

(a)  3  K.  &  Jo.  617;  see  and  con- 
sider the  judgment. 
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from  a  dry  trustee,  or  a  satisfied  mortgagee,  who  has  no  notice     0\^Tp.  xv. 

of  the  intervening  incumbrance,  yet  when  the  latter  has  such  

notice,  he  is  constructively  a  trustee,  and  may  not  therefore 
transfer  the  protection  of  the  legal  estate. 

There  seems,  however,  to  he  no  solid  ground  for  this  dis-  Eemarks  on 
tinction.  A  mortgagee,  whether  his  incumhrance  is  satisfied  ^  '^^^' 
or  not,  is,  in  a  sense,  a  trustee  of  the  legal  estate  for  the 
parties  entitled  to  redeem  him.  If,  when  he  is  paid  off,  he 
may  not,  by  reason  of  his  being  a  constructive  trustee,  transfer 
the  legal  estate  to  the  prejudice  of  an  intervening  incum- 
brancer, of  whose  claim  he  has  notice,  it  is  equally  his  duty, 
while  his  debt  remains  unpaid,  to  offer  the  opportunity  of 
redeeming,  and  the  consequent  protection  of,  the  legal  estate, 
to  the  persons  who  are  successively  entitled  to  redeem  him, 
according  to  their  several  priorities.  It  is  too  late  to  question 
the  rule  which  permits  a  purchaser  who  bought  without 
notice,  at  any  time  before  decree,  to  pay  off  a  first  mort- 
gagee who  has  notice  of  an  intervening  incumbrance,  and, 
after  thus  obtaining,  to  insist  upon  the  legal  estate :  and, 
upon  the  whole,  there  seems  to  be  no  sufficient  reason 
why  he  should  not  be  entitled  to  a  similar  protection 
where  the  legal  estate  is  acquired  from  a  mere  dry  trustee. 
or  from  a  mortgagee  whose  debt  has  been  previously  satis- 
fied (6). 

But,  of  course,  if  the  trustee  has  executed  a  declaration  in  where  the 
favour  of  the  incumbrancer,  or  if  his  trust  involves  the  dis-  outstanding^ 
charge  of  active  duties,  he  can  only  transfer  the  property  ^^sf^^^^ '" 
subject  to  the  trusts  upon  which  he  hdds  it.    Thus,  where  the  trustee, 
person  having  the  legal  estate,  holds  it  in  the  character  of 
trustee  for  several    successive   incumbrancers,  he  may  not 
create  a  priority  by  transferring  it  to  any  of  them  (c) ;  and 
wherever  the  purchaser  has  notice  of  the  existence  of  such  a 

^6)  See  Lord  Hadwicke's  judgment  Vea.  613. 

inWiUoughbyv.  Wmouf/Kby,  1  T.  E.  (c)  Sharpla  v.  AAims,  32  Bear. 

763,  771  ;  Peaco6k  v.  Burt,  13  L.  J.  213  ;    see    too  Colyer  v.  Finch,    19 

35  ;'  and  compare  ExparU  Knolt,  11  Beav.  500  ;  5  H.  L.  Ca.  905. 
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trust  at  the  time  of  getting  in  the  legal  estate,  he  will  lose 
the  benefit  of  its  protection  (d). 


conveyance, 
whether 
sufficient.  ' 


Notice  before  It  has  been  held  that  notice  to  a  purchaser,  after  payment 
of  his  purchase-money,  but  before  execution  of  the  convey- 
ance, is  sufficient  to  deprive  him  of  the  benefit  of  the  legal 
estate  (e).  The  particular  facts  do  not  clearly  appear  by  the 
report ;  and  the  point  is  one  which  will,  it  is  conceived, 
require  much  consideration  when  it  again  arises.  There  may 
be  a  difference  between  getting  in  the  legal  estate  from  the 
vendor  himself,  supposing  him  to  have  been  privy  to  the 
prior  charge,  and  getting  it  in  from  a  bare  trustee  or  mortgagee. 
In  the  latter  case  it  seems  difficult,  consistently  with  the 
general  rule  now  under  discussion,  to  deny  the  purchaser's 
right  to  protection  :  nor  does  there  seem  to  be  any  sufficient 
reason  for  denying  it  even  ia  the  former  case. 


Best  right  to 
call  for  legal 
estate,  a  pro- 
tection in 
Equity. 


And  where  a  purchaser,  not  having  got  in  an  oiitstanding 
legal  estate,  has  nevertheless  the  best  right  to  call  for  it,  he 
will  in  Equity  be  entitled  to  its  protection  (/).  But  this 
proposition  in  fact  presupposes  that  the  purchaser  has  a 
better  equity  than  the  other  claimants ;  and  therefore  does 
not  come  within  the  true  principle  of  the  general  doctrine 
now  under  consideration ;  which  is  simply  this,  viz.,  that 
when  a  party  sets  up  the  legal  estate,  the  Court  will  not  deal 
with  it,  to  his  prejudice,  unless  a  superior  equity  be  shown. 
And  although  the  Court  holds  that  priority  will  give  equity, 
yet  it  does  not  hold  that  it  gives  so  superior  an  equity,  as 
between  several  incumbrancers  or  purchasers,  as  to  enable 
the  anterior  claimant  to  wrest  the  legal  estate  from  the  person 
who  has  obtained  it  without  notice  of  the  anterior  claim  (^). 

(d)  Saunders  v.  Sehew,  2  Vem. 
271 ;  Alien  v.  Knight,  5  Ha.  272, 
affirmed  11  Jur.  527.  And  see  the 
judgments  in  Carter  v.  Carter,  and 
Bates  T.  Johnson,  ubi  sv/prd,. 

(e)  Wigg  v.  Wigg,  1  Atk.  382  ;  and 
see  Da/Dies  v.  Thomas,  2  Y.  &  C.  Exch. 
234. 

(/)  See  Blake  v.  Bungerford,  Prec. 


Ch.  158 ;  Wilker  v.  Bodington,  2 
Vem.  599  ;  WiUoughly  r.  WUloughhy, 
1  T.  K  763,  768 ;  Cha/rUon  t.  Low,  3 
P.  Wms.  328 ;  Ex  pmte  Knott,  11 
Ves.  618  ;  Bowen  v.  Evans,  1  J.  &  L. 
264  ;  Pa/rher  v.  Carter,  4  Ha.  410. 

(sr)  See  Rooper  y.  Harrison,  2  K. 
&  J.  86,  108. 
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And,  as  a  general  rule,  a  Court  of  Eqmty  will  not,  by     Chap.  xv. 
compelling  the  deliveiy  (Ji)  or  discovery  (i)  of  title  deeds,  or 


superseding  a  commission  of  bankruptcy  (7c),  or  otherwise  (Q,  not'm'gmeral 

act  adversely  to  a  bond  fide  purchaser  who  has  taken  what  ?°*  agajMt 

''  ^         i.  bond  fide  pur- 

purported  to  be  a  conveyance  of  the  legal  and  equitable  chaser  without 

estates ;  or,  perhaps,  of  such  an  equitable  estate  as  apparently 
gave  him  an  absolute  and  indefeasible  right,  (either  imme- 
diately, or  upon  payment  of  a  subsisting  incumbrance,)  to 
call  for  the  legal  estate;  and  has  paid  his  purchase-money 
without  notice  of  adverse  claims  (m). 

The  rule,  however,  has  been  held  to  be  different  where  the  Where  the 
adverse  claimant  has  a  legal  title  (w) ;  but  this  doctrine  has  ant  has  a  legal 
been  disapproved  of,  and  is  opposed  to  later  decisions  (o).        ' 
Thus,  in  a  late  case  at  Law,  it  was  held  that  the  demandant 
in  an  action  of  dower  cannot,  imder  the  ^Common  Law  Pro- 
cedure Act,  1854,  compel  production  of  the  conveyance  to  her 
husband,  when  it  is  in  the  hands  of  a  purchaser  for  value 
without  notice  of  the  right  to  dower  {p). 

In  the  case  of  Stackhouse  v.  Zady  Jersey  {q),  V.-C.  "Wood 

{h)  Joyce  v.  De  Moleyns,  2  J.  &  v.  Rme,  4  Russ.  514 ;  and  V.-C.  K. 

L.  374  ;  see  and  consider  Newton  t.  B.'b  judgment  in  Penmj  v.  Watts,  13 

Newton,  L.  R.   6  Eq.  135,  and  vide  Jur.459;  2  DeG.  &S.501;  1  Mac.&G. 

infr&.  150  ;  Lane  v.  Jackson,  20  Beav.  535. 

(j)  Bassett  v.  NosvioHhy,    Pinch,  (m)  See  Williams  v.  Lambe,  3  Bro. 

102;  2  Wh.  &  T.  L.  0.  1 ;  Sishop  of  C.  C.  264  ;  Collins  v.  Archer,  1  Russ. 

Worcester  v.   Pa/rhm;  2  Vem.  255 ;  &  M.  284. 

Hall  V.  AdUnson,  ibid.  463  ;  Jerrard  (o)  See  Payne  t.  Compton,  2  Y.  & 

V.  Saunders,   2  Ves.    J.    454,   467 ;  C.  461 ;  Bowen  v.  Evans,  1  J.  &  L. 

Burlace  v.  Goohe,  Preem.  C.  C.  24 ;  178,  264  ;  Joyce  v.  De  Moleyns,  2  J. 

MiUard/s  case,  ibid.  43.  &  L-  374  ;    Att.-Gen.  v.  Willcins,   17 

{k)  Ex  parte  Edwards,  10  Yes.  lOi;  Beav.  285;  Finch  v.  Shaw,   18  Jur. 

Ex  parte  leman,  13  Tea.  271 ;    Ex  936 ;  19  Beav.  500 ;  5  H.  L.  Ca.  905; 

parte  Rawson,  1  Ves.  &  B.  160, 164.  Colyer  v.  Pinch,  20  Beav.  555 ;  Stack- 

(l)  2  Ves.  J.  458  ;   WaUwyn  v.  Lee,  house  v.  Lady  Jersey,  IJ.  &  H.  721. 

9  Ves.    24.      See  3   K.   &  J.   638 ;  But  see  TiOey    v.  Davks,   2  Y.   & 

Twner  v.  Buck,  22  Vin.  Ah.  21.  C.  C.  C.  399. 

(m)  See  and  compare    Jerrard  v.  (p)  Gomm  v.  Pa/rrott,  3  Jur.  N.  S. 

Saunders,  2  Ves.  J.   454  ;    Gait  v.  1150. 

OsbaMeston,   1   Buss.   158;    Head  v.  (?)  1  J.  &  H.  721  :  see  the  judg- 

Efferton,  3  P.  Wms.  281;   Att.-Gen.  ment. 
V.  Backhouse,  17  Ves.  290  ;  Jachson 

VOL.  II. 
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Chap.  XV.     qualified  the  doctrine  that  no  relief  will  be  given  as  against  a 
— —  purchaser  for  value  without  notice ;  and  made  a  declaration 


and  order  in  favour  of  a  prior  equitable  claimant  of  whom 
the  purchaser  had  no  notice :  and  in  the  recent  case  of 
PMJ^s  V.  FMUips  V.  Phillips  (f)  the  sufficiency  of  a  plea  of  purchase 
for  valuable  consideration  without  notice  as  against  an  adverse 
equitable  title,  was  further  questioned  by  Lord  Westbiiry.  In 
that  case,  the  plaintiff  claimed  a  reversionary  rent-charge, 
secured  in  the  usual  way,  which  did  not  fall  into  possession 
until  long  after  the  estate  on  which  it  was  charged  had  been 
conveyed  by  the  grantor  to  a  purchaser  for  value  without 
notice  of  the  annuity,  who  boiight  subject  to  a  legal  mortgage 
in  fee  which  had  been  created  prior  to  the  grant  of  the  annuity, 
and  was  still  outstanding  when  the  suit  was  instituted.  No 
payment  of  the  annuity  having  ever  been  made,  a  bill  was 
filed  by  the  annuitant,  seeking  an  account  of  what  was  due 
in  respect  of  the  annuity,  and  the  usual  consequential  relief. 
The  purchaser,  by  his  answer,  claimed  the  benefit  of  the 
27  Eliz.,  and  of  the  Statute  of  Limitations,  but  did  not  plead 
that  he  was  a  purchaser  for  value  without  notice ;  and  it  was 
held  by  Lord  Westbury,  affirming  "V.-C.  Stuart,  that  the  defence 
not  having  been  pleaded,  was  not  available  at  the  hearing : 
but  his  lordship's  decision  was  mainly  rested  on  the  ground 
that,  inasmuch  as  the  legal  estate  was  outstanding,  the  an- 
nuitant and  the  purchaser  were  in  the  position  of  mere  equi- 
table claimants,  and  that  they  must  therefore  rank  according 
to  the  dates  of  their  equitable  titles.  The  rule  here  adopted  is 
applicable  to  cases  where  the  equities  of  the  rival  equitable 
claimants  are  in  all  respects  equal  except  in  point  of  time ; 
but  the  ground-on  which  the  Court  refuses  to  interfere,  at  the 
suit  of  a  non-purchaser,  as  against  a  purchaser  without  notice, 
is  that  the  latter  has  a  superior  equity ;  and  whether  he  has,  or 
has  not,  the  legal  title,  cannot,  it  is  conceived,  affect  the 
equitable  doctrine.  The  decision  has  been  strongly  disap- 
proved by  Lord  St.  Leonards  (s),  who  remarks  that  this  is 

(r)  8   Jur.   N.  S.  145 ;    affirming      H.  721. 
V.-C.  Stuart,  7  Jur.  N.  S.  1094.    See  (s)  V.  &  P.  796,  798. 

too  Stachhouse  v.  Ladby  Jersey,  1  J.  & 
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apparently  the  first  case  in  -which  thfe  validity  of  this  defence     Chap.  xv. 
as  against  an  eq^uitable  title  has  been  questioned.  ' 

Since  the  case  of  Phillips  v.  Phillips,  it  must  be  taken  to  be  Defence  must 
settled  that  a  purchaser  cannot  avail  himself  of  this  defence,  answer!*^  ^^ 
unless  he  sets  it  up  by  his  answer  {t). 

We  have  already  remarked  (u)  that  a  Court  of  Equity  wUl  Purchaser 

.  ^        T       ■    L     c  -i  1  'iij.    whether  oom- 

not,  as  a  general  rule,  mtertere  agamst  a  purchaser  without  peUod  to  pro- 
notice  by  compelling  him  to  deliver  up  or  discover  the  title  '^^"^  deeds, 
deeds  which  are  in  his  possession.  But  a  distinction  has 
lately  been  drawn  between  cases  where  the  sole  object  of  the 
suit  is  the  recovery  of  the  title  deeds,  and  cases  Avhere  the 
Court  is  called  upon  to  establish,  and  does  establish,  a  prior 
equitable  title  to  the  estate.  In  the  former  class  of  cases  (.«), 
the  Court  will  not  deprive  the  purchaser  without  notice  of  the 
advantage  which  he  has  gained  by  the  possession  of  the  deeds ; 
and  which,  where  the  other  equitable  rights  are  equal,  may 
turn  the  scale  in  his  favour :  but  in  the  latter,  it  wQl  not  per- 
mit its  decree  that  a  prior  equitable  claimant  is  entitled  to 
the  possession  of  the  estate  (which  of  itself  confers  the  right 
to  the  possession  of  the  deeds  (y) ),  to  be  deprived  of  its  fuU 
ef&cacy,  by  allowing  them  to  remain  in  the  hands  of  a  defen- 
dant, who  claims  under  an  adverse  title  which  the  Court 
has  declared  to  be  invalid  («). 

In  a  recent  case  (a),  V.-C.  Giffard,  having  decided  agaiast 
the  claim  of  an  incumbrancer  without  notice  to  the  possession 
of  the  estate,  felt  himself  constrained  by  the  authorities  of 
Wallwyn  v.  Lee,  and  Joyce  v.  De  Moleyiis,  not  to  deprive  him 

(«)  See  Phittip)    V.    Phillips,    uhi  (y)  Smith  v.  Chichester,  2  D.  &  War. 

swprd. ;    but  see  iyne  v.  Lyne,    21  402. 

Beav.    318,  where  the  defence   was  (z)  Newton  v.  Newton,  L.  E.  i  Ch. 

held  available,  though  not  raised  by  Ap.  liZ;  L.  E.  6  Eq.  135  ;  and  see 

the  answer.  -f^s^-  ^-  -^o"^'  ^^  ^-  ^-  ^^-  ^^^  ' 

(u)  Supra,  p.  761.  Stachhouse  v.  Lady  Jersey,  IJ.  &  H. 

(x)  WaUwyn  v.   Lee,  9  Ves.   24;  721. 

Joyce  V.  De  MoUym,  2J.&  Lat.  374;  («)  Thorpe  v.  Holdsworth,  L.  R.  7 

and    see   cases   cited  in  Newton   v.  Eq.  139. 
Newton,  L.  E.  4  Ch.  Ap.  143. 

B  2 
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Chap.  XV.  of  the  custody  of  the  deeds,  but  ordered  him  to  produce  them 

Sect.  1.  ^         ,  P  -,         r     , 

for  the  purposes  of  a  sale  ot  the  property. 


General  The  obvious  tendency,  if  not  the  actual  result,  of  the  recent 

the  doctrine,  decisions  has  practically  been  to  limit  the  ef&caoy  of  a  plea  of 
purchase  for  value  without  notice  to  cases  where  the  pur- 
chaser has  acquired  the  legal  estate,  and  has  therefore  little 
need  of  the  protection.  If  the  rule  which  obtains  as  to  the 
purchase  of  equitable  choses  in  action  is  also  to  prevail  as  to 
the  acquisition  of  equitable  estates  in  land,  the  question  of 
priorities  can  seldom  arise ;  for  each  equitable  claimant  will 
take  subject  to  all  prior  equities.  Such  a  doctrine  rests  on 
the  simple  ground  that  the  conveyance  of  a  mere  equitable 
interest  is  innocuous,  and  that  the  equitable  owner  can  only 
pass  the  estate  subject  to  the  prior  equities  affecting  it;  but 
it  is  not  in  accordance  with  the  principle  on  which  the  earlier 
cases  were  decided;  and,  if  generally  adopted,  would,  by 
destroying  the  confidence  hitherto  felt  by  equitable  purchasers 
without  notice  of  any  pre-existtug  incumbrance,  seriously 
Subsequent  impede  the  free  circulation  of  land.  It  seems  probable,  not- 
S^Durchasej  withstanding  some  old  authorities  to  the  contrary,  that  when 
a  bondjide  purchaser  subsequently  resorts  to  fraud  in  order 
to  perfect  his  title.  Equity  will  interfere  for  the  purpose  of 
depriving  him  of  the  advantage  he  has  thus  acquired  :  but,  as 
we  have  already  seen  (h),  he  will  not  be  prejudiced  by  the 
fraud  of  a  stranger. 


Section  2.        (2.)  Pii/Tchoser  with  mere  equitable  title,  is  postponed  to  prior 
Purchaser  equitable  claimants. 

■with  mere 

equitable  title,      Where  the  purchaser  has  neither  taken  a  conveyance  of  the 

IS  postponed  '' 

to  prior  legal  estate,  nor  taken  such  a  conveyance  of  the  equitable 

claimants.        estate  as  would  seem  to  give  him  an  absolute  and  indefeasible 

As  between      right  to  call  for  the  legal  estate,  the  ordinary  rule  of  Equity, 

mere  equitable  .  „•■,■,■,-,■,■, 

claimants,        "  Qm  pnor  est  tempore  potior  est  jure,    will  be  allowed  to 
prevails.^        operate  in  favour  of  an  adverse  claimant  having,  ia  other 

(6)  Supra,  p.  766. 


Jide  purchaser. 
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respects,  an  equal  equity  (c).     In  a  very  recent  case,  in  which     Chap.  xv. 
the  prior  authorities  were  fully  reviewed,  the  rule  was  thus   '— — 


stated :  "  as  between  equitahle  incumbrancers,  relief  wiU  be 
given  to  the  incumbrancdt  prior  in  point  of  date,  unless  he 
has  lost  his  priority  by  his  own  act  or  neglect ;  and  relief  will 
not  be  refused  to  him,  as  against  a  subsequent  incumbrancer, 
on  the  sole  ground  of  the  latter  being  a  purchaser  for  value 
without  notice,  unless  he  has  the  legal  estate,  or  the  best  right 
to  call  for  it "  (d).  Thus,  where  a  mortgagee  lent  money  upon 
a  conveyance  of  what  he  knew  to  be  a  mere  equity  of  redemp- 
tion, it  was  held  by  Lord  Thurlow,  that  he  must  be  postponed 
to  mesne  incumbrancers  of  whom  he  had  no  notice  (e) ;  and 
the  decision  has  been  several  times  recognised  by  Lord 
Eldon  (/) :  so,  where  bankers  took  an  equitable  mortgage  by  Mortgagees 
deposit  of  title  deeds  of  an  estate  which  was  subject  to  a  boundby' 
secret  trust  of  which  they  had  no  notice,  it  was  held,  that  secret  trust, 
such  trust  must  prevail  against  their  security  (ff) :  so,  a  pur- 
chaser of  a  legacy  takes  subject  to  the  liability  to  refund  for 
payment  of  debts  (h) :  and,  as  a  general  rule,  the  purchaser  of 
an  equitable  cJwse  in  action  takes  it  subject  to  all  prior 
equities  (i) :  and  the  rule  applies  even  in  cases  where  the 
purchase  is  made  in  market  overt,  and  in  the  ordinary  course 

(c)  Rice  V.  Eke,  2  Dr.  85 ;  Lane  v.  720  ;  but  see  contrd,  as  to  legacy 
JcuiTcsm,  20  Beav.  535,  case  of  mort-  duty,  Fai-weU  v.  ScaU,  3  De  G.  &  S. 
gagee  and  judgment  creditor,  and  see      359.  ' 

Tliorpe    V.  Holdaviorth,    infrd,,    and  (t)  Priddy  v.   Ease,   3    Mer.    86 ; 

cases  there  cited.  Morris  v.  Livie,  1  Y.  &  C.  C.  C.  380  ; 

(d)  Per  V.-O.  Giffard  in  Tliorpe  T.  MoUoy  v.  French,  13  Ir.  Eq.  261 ; 
HoUswortk,  L.  E.  7  Eq.  139  ;  and  see  Ba/rnett  v.  Sheffield,  1  De  G.  M.  &  G. 
Rooper  v.  Harrison,  2  K.  &  Jo.  86  ;  371 ;  CocheU  v.  Taylor,  15  Beav.  103; 
Stachhoiise  v.  Lady  Jersey,  1  J.  &  H.  Smith  v.  Parkes,  16  Bear.  115 ;  Ford 
721.  V.    WliUe,   16    Beav.    123;    Cole    v. 

(e)  Beckett  v.  CorcOay,  1  Bro.  C.  C.  Muddle,  10  Ha.  186  ;  Mangles  v. 
353  Dixon,  3  H.  L.   0.  702,  735  ;  CUch 

(/)  See  1  Gl.  &  J.  243  ;  6  Ves.  v.  Holland,  19   Beav.  262 ;   Irhy   .. 

192  ;  2  Kues.  214  ;  and  see  Jmes  v.  Irly,  4  Jur.  N.  S.  989  ;  Brandon  v. 

Jones,  8  Sim.  642;  and  Tovniille  v.  Brandon,    1  De  G.  M.   &  G.   365; 

Naish  3  P.  Wms.  308.  Athenceum  Life  Assurance  Society  y. 

{g)  '  Manningford    v.   Toleman,    1  Pooley,  3  De  G.  &  Jo.  294;  Molt  v. 

Coll.  670;  and  see  AU.-Gm.  y.  Flint,  White,  31   Beav.  520;  In  re  Natal 

4  Ha.  156 ;  Stachhouse  v.  Lady  Jersey,  Investtnent  Company,  L.  B.  3  Ch.  Ap. 

1  J.  &  H.  721.  355. 

(/i)  Jennings  v.  Bond,  2  J.   &  Ij. 
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Chap.  XV.     of  business  (k) :  but  a  prior  incumbrancer,  seeking  the  aid  of 
— —  Equity  against  a  bond  fide  purchaser  without  notice,  should 


be  prompt  in  his  proceeding  (T). 

In  a  recent  case  (w),  where  A.,  an  owner  of  railway  bonds, 
entered  into  a  contract  with  B.,  who  falsely  represented  him- 
self to  be  the  vendor's  agent,  for  the  purchase  of  an  estate  to 
be  paid  for  by  means  of  the  bonds,  and  one  of  them  was  trans- 
ferred in  part  payment  to  B.,  who  assigned  it  over  for  value  to 
C,  who  had  no  notice  of  the  fraud,  it  was  held  that  A.  could 
not  sustain  a  suit  against  C.  for  the  delivery  of  the  bond.  The 
deposit  of  the  bond  was  treated  as  merely  giving  a  right  of 
action  against  the  depositee  in  case  the  purchase  fell  through, 
and  not  as  constituting  him  a  trustee  for  the  purchaser,  so  as 
to  attach  any  equity  to  the  bond. 

On  purchase         And  it  has  been  decided  in  several  cases  (w),  that,  as  respects 

of  equitable  •     -,  ■,  ■     ■,       i 

intereBt  in        equitable  estates  m  land,  the  priority  of  a  purchaser  or  mcum- 

or?ty  acquired  hrancer  is  not  affected  by  his  giving,  or  neglecting  to  give, 

by  notice  to      notice  of  his  purchase  or  security,  to  the  trustees,  mortgagees, 

estate.  or  other  persons  in  whom  the  legal  estate  may  happen  to  be 

vested ;  and  that  the  ordinary  rule,  as  to  notice  of  assignments 

of  choses  in  action,  does  not  apply.   But  the  rule  holds  good  in 

respect  to  the  proceeds  of  sale  of  real  estate  vested  in  trustees 

upon  trusts  for ,  sale ;    although    no   sale  may  have    been 

effected  (o). 

We  may  remark  that  notice  of  an  equitable  assignment  of 
a  chose  in  action,  given  lefore  the  fund  has  come  into  the 

Qc)  Aihenceum,  Life  Asmrance  So-  v.  Hwrrison,  2  K.  &  J.  105:  but  see 

ciety  V.  Pooley,  3  De  G.  &  Jo.  294.  Cathrow  v.  Fade,  21  L.  T.  179:  and 

(Z)  See  Sibson  v.  Fletcher,  1  Cli.  R.  as  to  judgment  debts,  StocJes  v.  Doh- 

32  ;   WaMace  v.  Marquis  of  Donegal,  1  ton,  17  Jur.  539  ;  and  see  Consolidoded 

Dru.  &  Wal.  461,  488.  Investment,  Ac,  Compajny  y.  Riley,  and 

(to)  Ashwin  V.  BwHon,  9  Jur.  N.  S.  V.-C.  Stuart's  comments  on  WiUshire 

319.  V.  RalUts,  1  Giff.  371 ;  5  Jur.  N.  S. 

(ji)  PcacocSv.^ur*,  Coote  on  Mort-  1283. 
gages,  569  ;  Jones  t.  Jones,  8  Sim.  (o)  Lee  v.  Howktt,  2  K.  &  J.  631  ; 

633;   WiHshire-<!.RdbUts,UBim.16;  Re  Eughes'  Trusts,  2  H.  &  M.  89  ; 

Wilnwt  T.  Pihe,  5  Ha.  14  ;  Bugden  v.  Consolidatedlniestment,  Jcc.Company  y. 

Bignold,  2  Y.  &  C.  0,  C.  392 ;  Rooper  RiUy,  1  Giff.  871;  5  Jur.  N.  S.  1283. 
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hands  of  the  trustee  or  stakeholder,  does  not  affect  the  ques- 
tion of  priorities  {p) :  thus,  an  equitahle  assignee,  who  gave 
notice  hefore  the  fund  was  parted  with,  was  held  entitled  to 
priority  over  a  suhsequent  assignee  who  had  given  earlier 
notice  (cj). 


767 

Chap.  XV. 
Sect.  2. 


Where  the  property  is  subject  to  a  concealed  incumbrance  Concealed  in- 

it  seems  that  a  purchaser  of  part,  having  merely  the  equit-  thrown  wholly 

able  estate,  may  throw  the  entire  charge  upon  a  subsequent  equftabuT 

innocent  purchaser  of  the  equitable  estate  in  the  residue  (r).  purchaser. 


Incumbrances  in  favour  of  a  charity  seem  to  be  subject  to  Rule  as  to 
the  same  rules  as  those  in  favour  of  a  private  individual ;  far  applicable 
except  that  notice  to  the  first  purchaser  is  said  to  bind  subse-  ^arfS* 
quent  purchasers  without  notice  (s) :  but  if  the  incumbrance 
be  merely  equitable,  it  seems  that  the  purchaser  without 
notice  is  not  affected  by  it  {t).    We  may  remark  here  that 
before  the  late  Statute  of  Limitations,  mere  length  of  posses- 
sion was  no  protection,  in  Equity,  to  a  purchaser  who  bought 
with  notice  of  the  charitable  trust  (u) :  but  it  would  seem 
that  a  purchaser  with  notice  of  the  charitable  trust  is  only 
liable  for  the  rents  and  profits  which  have  accrued  since  his 
purchase  (a;). 


{p)  Webster  v.  Webster,  31  Beav. 
393 ;  Somerset  v.  Cm,  33  Beav.  634. 

(g)  Buaer  V.  Phmkett,  1  J.  &  H. 
441. 

if)  See  Sa/rtUy  v.  O'Flaherty,  Llo. 
&  G.  tern.  PI.  208,  216  ;  AveraU  v. 
Wade,  Llo.  &  G.  tem.  Sug.  252; 
Hamdcock  v.  Handcock,  1  Ir.  Ch.  E. 
444,  474;  Hughes  v.  WiUiams,  3  M. 
&  G.  683. 

(s)'  East  Qrimsted  case,  Duke's 
Chaiitable  Uses,  640 :  sed  qy. ;  and  see 


Commissioner's  of  Oha/ritdble  Donations 
V.  WybranU,  2  J.  &  L.  194. 

(«)  Sug.  722  ;  Tudor's  Charitable 
Trusts,-  p.  333. 

{u)  Att.-Oen  v.  Mayor  of  Coventry, 
2  Vern.  399;  Att.-Oen.  v.  Christfs 
Hospital,  2  Myl.  &  K.  344  :  as  to  the 
effect  of  the  statuta,  vide  suprd, 
p.  353. 

(x)  Tudor's  Charitable  Trusts,  p. 
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EFFECT   OF   COKVEYANCE   ON 


Chap.  XV. 
Sect.  3. 


Section  3.  (3 )  Py/rchoser,  how  far  protected  against  defective  execution  of 
powers ; — against  prior  claimants  who  have  encouraged  him 
to  purchase; — and  by  Statute  in  various  cases. 

Purchaser,  Et[uity  will  Supply  the  defective  execution  of  a  power,  if  the 

lieved  against  defect  consist  merely  in  the  non-observance  of  some  required 
oution  rf^^*"  formality  (y) ;  but  not  if  such  formality  be  positively  required 
powers.  \yy  the  Legislature  (») :  nor  can  it  supply  a  defect  which  goes 

to  the  species  of  the  power;  as  where  a  power  to  appoint  by 
will  is  attempted  to  be  executed  by  deed  (a) :  and  the  Legis- 
lature has  expressly  excluded  the  interference  of  Equity, 
where  a  contract  by  a  tenant  in  tail  is  not  perfected  in  manner 
reqiiired  by  the  3  &  4  WHl.  IV.  c.  74  (6). 


22  &  23  Vict, 
c.  35. 


By  the  22  &  23  Vict.  c.  35  (c),  a  deed  executed  in  the  pre- 
sence of,  and  attested  by,  two  or  more  witnesses  in  the  usual 
way,  is,  so  far  as  respects  the  execution  and  attestation 
thereof,  to  be  a  valid  execution  of  a  power  of  appointment  by 
deed,  or  by  any  instrument  in  writing  not  testamentary,  not- 
withstanding that  any  additional  or  other  formalities  may 
have  been  expressly  imposed  upon  an  exercise  of  the  power : 
but  this  provision  does  not  dispense  with  any  consent,  or  with 
the  performance  of  any  act,  not  relating  to  the  mode  of  execu- 
tion or  attestation,  which  may  be  required  by  the  instrument 
creating  the  power ;  nor  does  it  prevent  the  donee  from  exer- 
cising it  conformably  to  the  power  by  writing,  or  otherwise 
than  by  an  instrument  executed  and  attested  as  an  ordinary 
deed.  We  may  also  refer  here  to  the  provisions  of  the  late 
Wills  Act  {d) ;  by  which  an  appointment  by  a  will,  executed  in 
the  ordinary  form,  is  made  valid,  although  all  the  formalities 


(y)  SeeSug.  Pow.  8th  edit.  pp.  530, 
et  seq.  But  see  6  Mann.  &  G.  429,  n. 
See  as  to  married  women,  Hughes  y. 
WeUs,  9  Ha.'  749. 

(z)  Sug.501,742. 

(a)  Reid  v.  S/iergold,  10  Ves.  370  ; 
Archibald  v.  Wright,  9  Sim.  1(51. 


(5)  See  sect.  47.  And  see  on  this  point, 
Pryce  r.  Bury,  2  Drew.  11 ;  and  com- 
pare Davis  V.  Tollemache,  2  Jur.  N.  S. 
1181;  and  see  LordSt.  Leonards' com- 
ments, Sug.  V.  &  P.  468. 

(c)  See  sects.  12  and  13. 

\d)  1  Vict.  c.  26,  sect.  10. 
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prescribed  by  the  instrument  creating  the  power  have  not    dap.  xv. 

,  T  ,  Sect.  3. 

been  observed.  


The  purchaser  will  also  be  protected  in  Equity  against  any  jieiieved 

person,  (even  an  infant  or  married  woman,)  who  having  a  eumbraucera 

prior  interest  in  the  property,  encourages,  or  permits  him  to  &«■>  '"^o  «"- 

courage  pur- 
complete  his  purchase  in  ignorance  of  its  exi,stence  (e) :  and  if  chase  of  the 

a  married  woman,  having  the  opportunity,  does  not  repudiate  P^P®''  ^• 
her  fraudulent  act  committed  under  her  husband's  coercion, 
she  will  be  bound  by  it  as  against  a  purchaser  who  bought 
without  notice.  Thus,  where  a  woman,  shortly  after  her  mar- 
riage, under  threats  from  her  husband,  wrote  and  signed  a 
paper,  dated  before  the  marriage,  whereby  she  purported  to 
give  him  her  reversionary  interest  in  a  sum  of  stock,  which 
the  husband  subsequently  sold  to  a  purchaser  who  had  no 
notice  of  the  fraud,  and  the  wife,  on  being  applied  to  on  his 
behalf,  and  not  being  then  under  duress,  stated  that  she  had 
before  her  marriage  made  over  her  interest  to  her  husband,  it 
was  held  that,  as  against  the  purchaser,  she  had  lost  her 
equity  to  a  settlement  when  the  fund  fell  into  possession  (/). 
So,  Avhere  a  married  woman  fraudulently  concealed  a  settle- 
ment, in  order  to  induce  a  mortgagee  to  advance  his  money, 
and  the  mortgage  was  completed,  but  before  the  deed  was 
acknowledged  by  the  married  woman,  the  mortgagee  received 
notice  of  the  settlement,  it  was  held  that  her  estate  was 
bound,  and  that  she  could  not  defeat  the  mortgage  {g). 

A  misrepresentation  will  bind  the  party  making  it,  although  Misrepresen- 

(e)  See  Watts  v.  OressweU,  2  Eq.  Ca.  see  further  as  to  infants,  Stiheman  t. 

Abr.  515 ;  Savage  v.  Foster,  9  Mod.  Dawson,  1  De  G.  &  S.  90  ;  Bsron  t. 

35;  Ibbottson  v.  Modes,  2  Vem.  554 ;  Nickolas,  ih.  118  ;  Wright  v.  Snowe,  2 

Draper  v.  JBoi-lace,  ib.  370  ;  Berrisford  De  G.  &  S.  321  ;  In  re  King,  3  De  G. 

V.  Milwa/rd,  2  Atk.  49 ;  Owett  v.  Rich-  &  Jo.  63  ;  Nehon  v.  Stacker,  i  De  G. 

mond,   7  Sim.  1 ;   Clare  v.   Harl  of  &  Jo.  458 ;  Sharpe  v.  Foy,  L.  E.  4  Ch. 

Bedford,  13   Vin.  Ab.  536 ;  Boyd  v.  Ap.  35  ;  fraud  by  married  woman ; 

Selton,  1  J.  &  L.  730  ;  Thompson  v.  and  see  He  Lush's  Trusts,  L.  E.  4  Ch. 

Simpson,    2  J.   &  L.   110;    Overton  Ap.  591 ;  and  mcfe  supM,  pp.  3, 10. 

V.  Banister,  3  Ha.  503  ;  NichoUon  v.  (/)  Re  ImsKs  Trusts,  L.  K.  4  Ch. 

Hooper,  4  Myl.  &  0.  179  ;  Hammers-  Ap.  591. 

ley  V.  De  Bid,  12  CI.  &  F.  45,  62,  88 ;  (jr)  Sharpe  v.  Foy,  L.K.  4  Ch,  Ap.  35. 
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770  EFFECT  OF  CONVEYANCE  ON 

Chap.  XV.     he  make  it  in  ignorance  or  mistake,  if  he  might  have  known 
~ —  the  truth  (h) :  and,  where  it  is  material,  the  purchaser  may- 


elect  either  to  have  it  made  good  or  the  purchase  set  aside  (*^ ; 
but  a  mortgagee,  it  appears,  need  not  answer  an  inquiry  as  to 
the  extent  of  his  claims,  unless  the  intended  purchaser  be 
entitled  and  offer  to  redeem  him  {k) ;  nor  need  he  voluntarily 
communicate  his  claim  to  a  person  whom  he  knows  to  be 
about  to  purchase  (1)  ;  unless  he  have  reason  to  believe  that  a 
fraud  is  contemplated  by  the  vendor  (m).  Nor  wUl  mere 
assent  to  a  purchase  bind  the  assenting  party's  subsequently 
acquired  interest  in  the  property  {tC). 

Subsequent  The  purchaser  wiU  also  be  protected  in  Equity  against  any 

on  the  pro-       person  who,  knowing  his  own  title,  encourages,  or  fraudulently 
^^  ^'  permits  the  former,  in  ignorance  of  it,  to  lay  out  money  in 

improving  the  property  (o) :  but  when  a  party  has  once  given 
a  distinct  notice  of  his  claim,  and  the  purchaser  subsequently 
lays  out  money,  it  lies  on  him  to  show  that  the  other  has 
abandoned,  or  given  reason  to  believe  that  he  has  aban- 
doned, his  claim  {p) ;  and  this,  whether  the  claim  extend 
to  the  entirety,  or  only  an  undivided  part  of  the  estate  (g). 
Nor  need  the  notice  disclose  the  particulars  of  the  claimant's 
title ;  nor,  if  the  claim  exceed  what  he  is  entitled  to,  is  the 
party  in  possession  therefore  justified  in  disregarding  it  (r). 
But  though  a  general  notice  of  the  claimant's  title,  as  e.g.,  of 
the  deed  under  wliich  he  claims,  may  be  sufficient,  it  wiU 
be  otherwise  where  it  is  accompanied  by  an  imperfect  or 

(A)  See  Pearson  v.  Morgan,  2  Bro.  {t)  Oshom  t.  Lea,  9  Mod.  97. 

C.  C.  388  ;  and  West  v.  Jones,  1  Sim.  (m)  Vide  supra,  p.  414. 

N.  E.  205,  s«prd,  p.  96,  where  the  (»)  Thompson  v,  Simpson,  2  J.  &  L. 

rule  is  laid  down  yet  more  generally  ;  110  ;  Mangles  Y.  Dixon,  3  H.L.  C.  733; 

Eammersky  v.  JOe  Bid,  12  CI.  &  F.  see  Money  v.  Jorden,  15  Beav.  372; 

88  ;  Att-Gen.  t.  Stephens,  1  K.  &  J.  2  De  G.  M.  &  G.  318 ;  5  H.  L.  C.  185. 

749;  Crofts  Y.  Middleton,  2  K.  &  J.  (o)  Eemieyy.Broivme,Z'SiA%.'P.O. 

209 ;  but  see  Sug.  p.  744,  n.,  where  518. 

Lord  St.  Leonards  seems  inclined  to  (p)  See  Cla/re  ffdU  v.  Harding,  6 

restrict  the  operation  of  this  rule  to  Ha.  297 ;  Crosse  v.  Sevy.  Co.,  3  De  G. 

the  case  of  fraud.  M.  &  G.  712. 

(»)  Eawlins  v.  Wicklmm,  8  De  G.  &  (?)  See  Clare  Sail  v.  Barding,  6 

Jo.  804.  Ha.  296. 

(*)  Suprcb,  p.  414.  (,■)  S.  a,  iUd,  278. 
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erroneous  statement  of  its  contents  (s) ;   and  where  a  pur-     chap.  xv. 

chaser  acquires  merely  a  temporary  or  partial  interest  in  the  '— — 

land,  his  expenditure,  being  referrible  to  that  interest,  -will 
give  him  no  additional  rights  as  against  the  reversioner  or 
joint  owner  (t).  Thus  a  tenant  building  on  his  landlord's  pro- 
perty does  not,  except  under  special  circumstances,  acquire 
any  right  to  prevent  the  landlord  from  taking  possession  of 
the  buildings  at  the  end  of  the  term ;  but  if,  being  mere 
tenant  at  will,  he  builds  in  the  belief  that  this  will  entitle 
him  to  a  lease,  and  the  landlord,  being  aware  of  his  error, 
takes  no  steps  to  correct  it.  Equity  will,  it  seems,  interfere  to 
compel  the  grant  of  a  lease  (u). 

The  acquiescence  of  a  mere  tenant  for  life,  &c.,  cannot  Eeversioners, 

whether 
bind  the  reversioner :  but  it  has  been  held  that  the  purchaser  bound. 

of  a  reversion,  buying  under  conditions  which  recognized  the 

future  user  by  other  parties  of  an  easement  over  the  estate, 

could  not  afterwards  dispute  the  right  of  user,  although  the 

reversioner  himself  had  never  previously  recognized  it  (x). 

The  mere  fact  of  a  purchaser  or  mortgagee  not  having  PosseBsionof 
possession  of  the  title  deeds,  will  not,  in  the  absence  of  other  tow  far  mate- 
circumstances  indicative  of  fraud,  affect  his  legal  title  as  " 
against  subsequent  purchasers  or  incumbrancers  (?/)  :  even  the 
fact  of  a  mortgagee  having  returned  the  deeds  to  the  mort- 
gagor, will  not,  in  itself,  necessarily  have  this  effect  («) :  and 
the  same  would  hold  good  in  the  case  of  a  purchaser,  if  a 
plausible  reason  were  given  for  his  assenting  to  what  would, 
primd  facie,  be  an  unreasonable  and  suspicious  request :  but, 

(«)  Se  Bright s  Trusts,  21  Beav.  430.  129  ;  Martinez  v.  Cooper,  2  Euss.  198 ; 

(«)  Pilling  v.  Armitage,  12  Ves.  78  ;  Stevens  v.  Stevens,  2  Coll.  20  ;  Allen  v. 

Clare  ffall  v.  Sarding,  6  Ha.  273  ;  Knight,  5  Ha.  272j  affirmed  11  Jur. 

Duhe  of  Beaufort  V.  Pairici:,  11  Bea,Y.  527;  Farrow  v.  Sees,  i   Bear.  21; 

75.  Finch  v.  Shaw,  19  Beav.  500  ;  Colyer 

(u)  Bamsden  v.  Thornton,  L.  K.  1  v.  Finch,  5  H.  L.  Ca.  905 ;  Sug.  444  ; 

E.  &  Ir.  Ap.  129.  vide  suprci,  pp.  380,  668,  669. 

(x)  Duhe  of  Beaufort  v.  Patrich,  17  (z)  See  Martinez   v.    Cooper,   and 

Beav.  79.  Stevens  v.  Stevens,  iM  suprd. ;    Wal- 

(y)  See  Evans  v.  BichneU,  6  Ves.  dron  v.  Sloper,  1  Dr.  193 ;  Dowle  v. 

174  ;   Harper  v.  Faulder,  4  Madd.  Saunders,  2  H.  &  M,  242. 
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772  EFFECT  OF  CONVEYANCE  ON 

Chap.  XV.    if  deeds  are  iDorrowed  for  a  temporary  purpose,  they  should 
~ —  be  diligently  reclaimed  (a).    If  they  are  handed  over  to  the 


mortgagor  for  the  purpose  of  enahling  him  to  mortgage  for  a 
specified  amount  in  priority  to  the  first  mortgagees,  he  can 
confer  a  good  title  on  a  mortgagee  without  notice,  whatever 
may  be  the  amount  advanced  (6). 

General  prin-  The  true  principle  deducible  from  the  authorities  seems  to 
pratponement  ^^>  ^^^^'  niere  indiscretion  or  inactivity  is  insufficient  to  post- 
pone a  purchaser  or  mortgagee,  who  has  the  legal  estate ; 
there  must,  to  have  this  eifect,  be  an  intent  to  facilitate  a 
fraud,  or  a  wilful  indifference  to  a  fraud  which  there  was 
good  reason  to  suspect  was  about  to  be  committed  (c) :  and 
the  omission  to  make  any  inqiiiry  respecting  the  deeds,  is,  in 
itself,  evidence  of  this  wilful  and  fraudulent  indifference  (d) ; 
but  where  the  contest  lies  between  parties  having  mere 
equities,  cceteris  paribus,  negligence  or  indiscretion  in  the 
one,  will  give  the  other,  although  his  equity  be  posterior  in 
creation,  a  better  claim  on  the  assistance  of  the  Court  («). 

As  to  custody       Where,  in  answer  to  a  hond  fide  inquiry  for  the  deeds,  a 
of  deeds.  reasonable   excuse    is    given  for    their    non-delivery,  their 

absence  does  not  affect  a  purchaser  with  constructive  notice 
that  they  have  been  deposited  as  a  security  (/) :  so,  where 
only  the  earlier  title  deeds  were  deposited,  the  omission  to 
call  for  the  later  deeds,  which  alone  showed  any  title  in  the 
mortgagor,  was  held  insufficient  to  postpone  the  incum- 
brancer to  a  depositee  of  the  later  deeds  (g). 

Assignees  of         It  has  been  even  held,  that  the  omission  of  the  assignees 

insolvent,  not       „  .        n         .   /.         •      ,  ,, 

asserting  their  of  an  insolvent  tor  nmeteen  years  to  sell  or  take  possession 

(a)  WaMron  v.  Slopcr,  1  Dr.  200.  {d)  Hewitt  v.  Loosemore,  supra. 

(b)  Perry  Herrick  v.  Attwood,  2  De  (c)  Waldrmi  v.  Sloper,  1  Dr.  200  ; 
G.  &  Jo.  21  ;  Lhyd  v,  Attwood,  3  De  Mice  v.  Sice,  2  Dr.  83  ;  Layard  v. 
G.  &  Jo.  614 ;  Smith  v.  Ev<ms,  28  Maud,  L.  B.  4  Eq.  397. 

Beay.  59.  (/)  Espin  v.  PewJberUm,  3  De  G.  & 

(c)  See  Hewitt  v.  Zoosemoore,  9  Ha.      Jo.  547. 

449,  458  ;  Hooper  v.  Harrison,  2  K.  &  (g)  Eoherts  v.  Croft,  2  De  G.  &  Jo. 

J.  105  ;  Sowle  v.  Saunders,  2  H.  &  1 ;  and  see  Tliorpe  v.  Holdsworth,  h. 
M.  242.  E..  7  Eq.  479,  and  oases  there  cited. 
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of  his  copyhold  property,  or  of  the  copies  of  Court  Eoll,  or  to     <^^v-  XV. 
enter  their  title  upon  the  Court  Eolls,  whereby  the  insolvent 


is  enabled  to  retain  the  property  as  if  owner,  and  mortgage  n^^teen"^ 

it  for  value  to  a  person  without  notice  of  the  insolvency,  is  y®"^'  y^'  ^°^ 

•'  poatponed. 

no  sufficient  ground  for  giving  the  mortgagee  a  charge  in 
priority  to  the  title  of  the  assignees  (h). 

By  the  12  &  13  Vict.  c.  106  (i),  aU  payments  really  and  Purchaser, 
bond  fide  made  to  or  by  a  bankrupt,  and  conveyances  executed  tecTed'a^a^nst 
by  him  before  the  date  of  the  fiat,*r  the  filing  of  a  petition  gender's  as- 
for  adjudication,  and  all  contracts,  dealings  and  transactions  bankruptcy 
by  and  with  him  really  and  hond  fide,  made  and  entered  into  veney. 
before  the  date  of  the  fiat  or  the  filing  of  such  petition,  were 
protected,  if  the  other  party  had  no  notice  Qc)  of  a  prior  act 
of  bankruptcy  {V).     The  same  Act  (m)  also  provided  (re),  that 
no  person  should  be  liable  to  become  bankrupt  by  reason  of 
any  act  of  bankruptcy  committed  more  than  twelve  months 
before  the  fiat  (o),  or  filing  of  the  petition ;  and  also  that  no 
purchase  from  any  bankrupt  hoTid  fide  and  for  valuable  con- 
sideration, where  the  purchaser  had  notice  of  a  prior  act  of 
bankruptcy,  should  be  impeached  by  reason  thereof,  unless  a 
fiat  or  petition  for  adjudication  should  have  been  sued  out  or 
filed  within  twelve  months  after  such  act  of  bankruptcy :  and 
the  "Gazette"  was  made  conclusive  evidence  of  the  bankruptcy, 

(i)  Cole    V.     Coles,    6     Ha.    517,  as  to  cases  within  the   former  Act, 

affirmed  on  appeal,  see  p.  524.  Shaw  v.  BaMey,   4  B.   &  Ad.  801 ; 

(i)  See  sect.  133,  not  repealed  by  WiUisv.  Bamk  of  England,  4  Ad.  &E. 

the  Act  of  1861 ;  and  see  6  Geo.  IV.  21  ;  Cannam  v.  Denew,  10  Bing,  292, 

c.  16,  s.  82;  see  now  32  &  33  Vict.  296;    Wriglit    v.    Feamley,   5   Bing. 

c.  71,  ss.  94,  95.  N.  0.  89,  94. 

(h)  As  to  which  see  WiUw  v.  Bank  (m)  Which  repealed  the  2  &  3  Vict 

of  Englamd,  4  A.  &  E.  21;  Bird  v.  c.  29,  and  so  much  of  the  2  &  3  Vict, 

Bass,  6  Man.  &  G.  143  ;  by  sect.  87  c.  11,  as  related  to  Bankruptcy ;  see 

notice  afFects  corporations  aggregate  Schedule  A. 

and  companies  if  given  to  their  accre-  («)  Sects.  88.  and  134;  not  repealed 

dited  agent.  by  the  Act  of  1861. 

(I)  The  validity  of  such  payment,  (o)  And   see  under  the  old    law, 

if  made  before  the  Act  came  into  6  Geo.  IV.  c.  16,  s.  86,  Earl  Granville 

operation,  seems  to  depend  upon  the  v.  Darners,  7  Sim.  121.     Fiat  sent  by 

provisions  of  the  6  Geo.  IV.  u.  16  ;  post  to  district  court,  held  to  issue  at 

see  Turquand  v.  randerplanh,  10  M.  the  time  of  posting  the  letter:  Eema- 

&  W.  180,  194  ;  Sug.  724  ;  and  see,  man  v.  Corytore,  5  Exch.  453. 
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774  EFFECT  OF  CONVEYANCE  ON 

Chap.  XV.     unless  the  bankrupt  proceeded  to  dispute  the  fiat  or  petition 

Soctt  3» 
Andthin  twenty-one  days  {p)  after  the  advertisement  of  the 

bankruptcy  appeared  in  the  "  Gazette/'  (if  he  was  within  the 
United  Kingdom  at  the  date  of  the  adjudication ;)  or  within 
three  months,  (if  he  was  then  in  any  other  part  of  Europe  ;) 
or  within  twelve  months  :  (if  he  was  then  in  any  other  part  of 
the  world  (cj) :)  and  no  title  to  any  real  or  personal  property 
sold  under  any  bankruptcy,  was  to  be  impeached  by  the 
bankrupt,  or  any  person  claiming  under  him,  in  respect  of 
any  defect  in  the  fiat  or  petition  for  adjudication,  or  in  any  of 
the  proceedings  under  the  same,  unless  the  bankrupt  should, 
within  the  time  allowed  by  the  Act,  have  commenced  pro- 
ceedings to  dispute,  dismiss,  or  annul  the  fiat,  petition,  or  adju- 
dication, and  have  duly  prosecuted  the  same  (r).  The  Act  also 
contains  provisions,  protecting,  in  the  event  of  a  fiat,  petition, 
or  adjudication,  being  superseded,  annulled,  or  dismissed,  any 
person  who  may  lond  fide,  whether  under  compulsion  or 
otherwise,  and  without  notice  of  the  institution  of  proceedings 
to  dispute  or  annul  such  fiat,  &c.,  have  paid  to  the  assignees 
any  money  due  to  the  bankrupt's  estate  (s) :  and  if,  before 
the  time  has  elapsed  within  which  the  banlirupt  may  dispute 
the  bankruptcy,  his  assignees  commence  any  action  or  suit 
for  money  due  to  his  estate,  the  debtor  is  authorized  to  pay 
the  money  into  Court,  which  payment  is  to  be  valid  as  against 
the  bankrupt  (t).  Where  a  conveyance  of  the  bankrupt's 
property  would  require  to  be  registered,  the  certificate  of 
appointment  of  assignees  was  to  be  registered  :  and  if  not  so 
registered  within  (as  regards  G-reat  Britain  and  Ireland)  two 
months  from  the  appointment,  the  same  was  not  to  affect  the 
title  of  a  purchaser  for  valuable  consideration,  without  notice, 
claiming  under  a  deed  registered  prior  to  the  registration  of 


(p)  Extended  to   two  months  by  under  a  commission  which  was  after- 

the  17  &  18  Vict.  c.  119,  s.  24.  wards  superseded,  from  the  claim  of 

(?)  Sect.  233.  the  assignees  under  a  subsequent  com- 

(r)  Sect.  131.   It  was  held  in  QovJd  mission. 
V.  Shoyer,  6  Bing.  738,  that  a  similar  (s)  Sect.  155. 

proyision  in  the  6  Geo.  IV.  c.  16  (see  («)  Sect.  158  :  and  see  5  &  6  Vict. 

s.  87),  did  not  protect  a  purchaser,  c,  122,  ss.  24  and  25. 
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such  appointment  (u).     Other  Acts  (x)   contain  similar  pro-      C^ap.  XV. 
visions  for  the  registration  of  the  certificates  of  appointment  — 


of  ^signees  of  insolvents. 

Under  the  Act  of  1869  (v)  all  payments,  made  in  good  faith  Under  the 

recent  Act. 

and  for  value  received,  to  any  bankrupt,  and  all  contracts  or 
dealings  with  him  made  in  good  faith  and  for  valuable  con- 
sideration, by  a  person  not  having  at  the  time  of  such  pay- 
ment, contract,  or  dealing,  notice  of  any  act  of  bankruptcy  (a) 
committed  by  the  bankrupt  and  available  against  him  for 
adjudication,  are  not  to  be  rendered  invalid  by  the  Act ;  and 
subject  and  without  prejudice  to  certain  provisions  which  we 
shall  presently  notice  (a),  any  disposition,  or  contract  with 
respect  to  the  disposition,  of  property  (6)  by  conveyance, 
transfer,  charge,  delivery  of  goods,  payment  of  money,  or 
otherwise  made  by  any  bankrupt,  in  good  faith  and  for 
valuable  consideration,  and  any  execution  or  attachment 
against  the  land  or  goods  of  the  bankrupt  executed  in  good 
faith  by  seizure  of  the  land,  or  by  seizure  and  sale  of  the 
goods  before  the  date  of  the  order  of  adjudication,  is  to  be 
valid  notwithstanding  any  prior  act  of  bankruptcy,  if  the 
person  to  or  with  whom  such  disposition  or  contract  was 
made,  or  on  whose  account  such  execution  or  attachment  was 
issued,  had  not  at  the  time  notice  of  any  act  of  bankruptcy 
committed  by  the  bankrupt,  and  available  against  him  for 
adjudication  (c).  No  person  is  to  be  adjudged  a  bankrupt  on 
any  of  the  grounds  specified  in  the  Act,  unless  the  act  of 
bankruptcy  on  which  the  adjudication  is  grounded  has 
occurred  within  six  months  before  presenting  the  petition  (d) ; 
and  the  bankruptcy  is  to  have  relation  back  to,  and  to  com- 
mence at  the  time  of,  the  act  of  bankruptcy  on  which  the 
order  of  adjudication  is  made  (e). 

(u)  Soot.  143  ;  see  1  &  2  -Will.  IV.  (a)  Vide  infr&. 

\J      g»  (6)  As  to  the  meaning  of  the  word 

(a;)  1  &  2  Vict.  c.  110,  s.  46 ;  5  &  6  "  property,"  see  sect.  i. 

Vict.  c.  116,  ».  8.  (c)  Sect.  95. 

{y)  32  &  33  Vict.  c.  71,  sect.  94.  (d)  Sect.  6  ;  which  also  see  as  to 

(z)  As  to  acts  of  bankruptcy,  see  who  may  present  the  petition. 

,   g  (e)  Sect.  11 ;  which  also  see  as  to 
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Chap.  XV.         It  ]^as  been  decided  under  the  former  Bankruptcy  Acts, 

that  unless  a  purchaser  or  mortgagee  of  a  reversionary  interest 

in  personalty,  or  of  a  chose  in  action,  gave  notice  of  his  pur- 
chase or  mortgage,  he  was  not  protected  against  the  sub- 
sequent bankruptcy  of  his  vendor  or  mortgagor,  upon  the 
ground  of  his  having  left  the  property  within  the  order  and 
disposition  of  the  bankrupt  (/) ;  but,  in-order  to  bring  a  case 
within  the  operation  of  this  rule,  the  property  must  have 
been  left  within  the  order  and  disposition  of  the  bankrupt 
"with  the  consent  of  the  true  owner,"  or  there  must  have 
been  such  laches  on  his  part  that  his  consent  would  be  pre- 
sumed. Thus,  where  a  bankrupt,  on  the  occasion  of  a  previous 
insolvency,  omitted  from  his  schedule  an  equitable  rever- 
sionary interest  to  which  he  was  entitled,  and  it  did  not 
appear  that  the  assignee  in  insolvency  was  aware  of  the  fact, 
or  that  he  had  been  guilty  of  any  laches,  the  assignee  in 
insolvency  was  held  entitled  to  it  as  against  the  assignee  in 
bankruptcy,  notwithstanding  that  no  notice  of  the  insolvency 
had  been  given  to  the  trustees  in  whom  the  property  was 
vested  {g).  In  a  recent  case,  where  one  of  two  partners 
allowed  the  other  to  carry  on  the  business  ostensibly  as  his 
own,  it  was  held,  on  the  bankruptcy  of  the  latter,  that  the 
share  of  the  dormant  partner  in  the  stock  in  trade  did  not, 
according  to  the  doctrine  of  reputed  ownership,  vest  in  the 
assignees:  the  decision  of  a  majority  of  the  judges  being 
rested  on  the  ground  that,  in  order  to  bring  a  case  within  the 
operation  of  the  rule,  the  bankrupt  must  be  one  person  and 
the  true  owner  another ;  whereas  in  a  partnership  there  is  a 
community  of  property  in  the  goods  Qi). 

Under  the  recent  Act  (*),  the  property  of  the  bankrupt, 
divisible  among  his  creditors,  is  to  include  all  goods  and 

• 

the    commeBcement  of  bankruptcy,  185j  Sichirds  v.  Oledstarus,  3  Giff. 

■where  there  are  more  acts  of  bank-  298 ;  see  12  &  13  Vict.  a.  106,  s.  125. , 

ruptoy  than  one.  (g)  Re  Eawbone,  8  K.  &  Jo.  476. 

(/)  BwrOett  v.  Bartlett,  1  De  G.  &  (7i)  Reynolds  v.  Bowley,  L.  B.  2  Q. 

Jo.  ISO  ;  Ex  pai-te  Boulton,  ibid.  163 ;  B.  474. 

Day   T.  Day,    ibid.   144.     See  too,  (t)  32  &  33  Vict.  c.  71,  sect.  15. 
Thompson  v.  TotnMm,  8  Jur,  N.  g. 
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chattels  whicli,  at  the  commencement  of  the  hankmptcy,  are     Chap.  XV. 

in  his  possession,  order,  or  disposition,  by  the  consent  and 

permission  of  the  true  owner,  of  which  goods  and  chattels  the 
bankrupt  is  reputed  owner,  or  of  which  he  has  taJcen  upon 
himself  the  sale  or  disposition  as  owner ;  but  this  provision  is 
expressly  confined  to  the  case  of  a  trader,  and  is  not  to  extend 
to  choses  in  action,  other  than  debts  due  to  him  in  the  course 
of  his  business. 

It  has  been  decided  by  Lord  St.  Leonards,  that  the  title  of  Purchaser  of 

equitable 
an  assignee  for  value  of  an  equitable  cJiose  in  action,  who  buys  interest, 

without  notice  of  a  prior  insolvency,  and  is  first  to  give  notice  tected^  °" 

of  his  claim  to  the  trustee  of  the  fund,  is  good  as  against  the  ^g?'''^*'    , 

'       °  °  prior  ihboI- 

assignee  in  the  insolvency  (j) ;  and  assignees  in  bankraptcy,  venoy  or  bank- 
omitting  to  give  such  notice,  have  been  postponed  to  a  subse- 
quent purchaser  for  value,  who  gave  due  notice  of  his  assign- 
ment {k).  And  although  express  actual  notice  is  not  absolutely 
necessary,  yet  it  ought  in  every  case  to  be  given.  Thus,  where 
a  trustee  acquired  his  sole  information  of  his  cestui  que  trust's 
insolvency  by  reading  an  advertisement,  it  was  at  first  held 
that  a  subsequent  incumbrancer,  who  gave  formal  notice  to 
the  trustee,  thereby  acquired  priority  over  the  assignee  in 
insolvency  {l) ;  but,  on  appeal,  this  decision  was  reversed  (in). 
Upon  the  same  principle,  the  title  of  a  bona  fide  purchaser  of 
an  equitable  interest  in  land,  buying  without  notice  of  the 
vendor's  insolvency,  and  subsequently  getting  in  the  legal 
estate,  would,  it  is  conceived,  be  good  as  against  the  assignees. 

A  conveyance  to  a  creditor,  for  a  valuable  consideration  i"  <^^^^  °f  '^'^^' 
''  veyance  to 

sufticiently  strong  in  itself  to  influence  the  debtor  to  make  it,  creditor  for 
was  held  not  to  be  "  voluntary  "  within  the  meaning  of  the 
Insolvent  Acts,  although  the  consideration  consisted  in  part  of 
a  pre-existing  debt  {n). 

(j)  Jte  Atkinson,  2  De  G.  M.  &  G.  Tomkina,  8  Jur.  N.  S.  185. 

140.  (i)  Lloyd  T.  Banks,  L.  R.  4  Eq.  222; 

(k)  Barllett  v.  BartleU,  1  De  G.  &  Ee  Brown's  Trusts,  L.  R.  5  Eq.  88. 

Jo.  130  ;  Ex  parte  Boulton,  ib.  163  ;  (m)  Lhyd  v.  Banks,  L.  E.  3  Ch. 

Day   -v.' Day,   ib.   144;    Rickards  t.  Ap.  488,  and  rt'de  in/r^- 

OlecUtanes,  3  Giff.  298  ;  Thompson  v.  (n)  Margercsonv.  Saxton,  1  Y.  &  C. 


value ; 


VOL.  II, 
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Chap.  XV. 
Sect.  3. 

or  against  his 

judgment 

creditora, 


"We  have  already  taken  a  general  view  of  the  law  relating 
to  judgments,  and  have  adverted  to  the  2  &  3  Vict.  c.  11, 
which  preserves  to  londfide  purchasers  without  notice  (o),  all 
those  means  of  defence  which  were  avil^hle  before  the  passing 
of  the  1  &  2  Vict.  c.  110  ;  and  to  the  3.&  4  Vict.  c.  82,  which, 
in  effect,  provides  that  notice  (o)  of  an  unregistered  judgment 
shall  not  subject  a  purchaser  to  the  extended  remedies  given 
to  a  creditor  by  the  1  &  2  Vict.  c.  110  ;  also  to  the  provisions 
of  the  18  &  19  Vict.  c.  15  ;  and  to  the  23  &  24  Vict.  c.  38, 
which  provides  that  no  judgment  shall  affect  land  as  to  a 
loTidfide  purchaser  or  mortgagee,  even  with  notice,  unless  a 
writ  of  execution  has  been  issued  and  registered,  and  put  in 
force  within  three  months  from  registration  {p). 


It  may  be  further  remarked,  that  an  equitable  incumbrancer 
or  purchaser  will,  in  Equity,  be  protected  against  a  creditor 
under  a  subsequent  judgment,  although  the  latter  may  have 
acquired  the  legal  seisin  and  possession  of  the  land  under  an 
elegit,  without  notice  of  the  mortgage  or  purchase  (g")  :  but,  as 
we  have  seen,  the  purchaser,  after  notice  of  the  subsequent 
judgment,  could  not,  without  the  consent  of  the  creditor,  safely 
pay  to  the  vendor  any  part  of  the  purchase-money  which 
happened  to  remain  unpaid. 


or  s 
defects  in 
fines  or 
recoveries. 


The  14  Geo.  II.  c.  20,  and  the  3  &  4  WiU.  IV.  c.  74  (r), 
contain  provisions  for  giving,  in  certain  specified  cases,  validity 
to  defective  fines  and  recoveries,  either  generally,  or  as  in 
favour  of  purchasers :   and  the  5  Vict.  c.  32  (s),  contains 


525 ;  see  StucJcey  v.  Drewe,  2  M.  &  K. 
190 ;  AimeU  v.  Bean,  8  Bing.  87. 

(o)  As  to  Palatinate  judgments,  vide 
awprlt,  p.  447. 

(p)  Vide  suprcb,  p.  445,  a!  seq.  The 
27  &  28  Vict.  c.  112,  by  providing 
that  a  judgment  shall  not  affect  land, 
until  it  hais  been  actually  delivered  in 
execution,  has,  in  the  case  of  judg- 
ments entered  up  after  the  passing  of 
the  Act,  rendered  the  question  of 
notice  immaterial. 


(s)  See  Whitworth  v.  Oaugain,  1 
Ph.  728 ;  and  cases  there  cited ;  see 
too,  Cooke  V.  WvLton,  29  Beav.  100. 

(r)  See  sects,  from  4  to  12;  see 
Wiekens  v.  Windm,  14  Jur.  836, 
V.-C.  P. ;  Lochington  v.  Shipley,  1 
Bing.  N.  0.  365  ;  Totton  v.  Vincent, 
B  Bing.  N,  C.  626  ;  Nicholas  v.  Da- 
mes, 17  L.  T.  64. 

(s)  See  sects.  2  and  3 ;  Doe  v. 
Price,  16  M.  &  W.  603. 
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provisLona  for  giving,  in  certain  specified  cases,  validity  to     c^^ap-  xv. 
fines  and  recoveries  levied  and  suffered  in  the  now  abolished  — — 


Courts  of  Great  Session  in  Wales ;  and  of  Session  in  Cheshire; 
and  the  11  &  12  Vict.  c.  70,  supplies  the  want  of  proclama- 
tions, as  respects  fines  levied  at  Westminster  (<).    The  11  Title  in 

iuaolvency, 

Geo.  IV.  &  1  Will.  IV.  c.  38,  s.  7,  sets  up  previous  convey- 
ances which  have  been  made  by  any  provisional  assignee  in 
insolvency  to  the  creditor's  assignee  by  order  of  the  court  (u). 

The  54  Geo.  III.  c.  173  (x),  and  the  57  Geo.  III.  c.  100  (y),  Error  in  sales 

,         .  ^■'^     of  land  tax. 

contain  provisions  for  confirming,  in  certain  specified  cases, 

defective  titles  to  land  tax.     The  3  &  4  Will.  IV.  c.  87,  inclosure. 
remedies  defective  titles  under  Inclosure  Acts  in  specified 
cases.      By  the  2  Vict.  c.  11,  purchasers,  without   express  Lis  pendens. 
notice,  are  protected  against  future  obligations  to  the  Crown, 
and  against  any  lis  pendens,  unless  the  same  respectively  are 
registered  as  directed  by  the  Act;  and  there  must  be  re- 
registry  every  five  years  (z) ;  and  the  18  &  19  Vict.  c.  15, 
s.  13,  protects  purchasers  claiming  under  paid-off  mortgagees, 
against  the  obligations  of  such   mortgagees  to  the   Crown. 
By  the  48  Geo.  III.  c.  47,  defective  titles  in  Ireland  are,  in  CroTm  debts, 
the   cases  therein  specified,  rendered  valid  as   against  the 
Crown. 

The  16  &  17  Vict.  c.  51,  s.  52,  protects  &o?!4  .^^e  purchasers,  Sueoession 
in  certain  cases,  against  claims  by  the  Crown  in  respect  to     "  ^' 
succession  duty.     And  the  10  Geo.  IV.  c.  50,  contains  pro-  Sale.s  by  Com- 
\isions  (ss.  46  and  73)  for  the  protection  of  parties  taking  wooXand" 
conveyances  or  leases  from  the  Commissioners  of  Woods  and  I'orests. 
Forests ;  and  the  26  &  27  Vict.  c.  43,  contains  similar  pro- 
visions  on   any   sale,  exchange,  or  lease   of    land    by  the 
Postmaster-General.     So,  on  the  sale  of  land  forming  part  of 
the  possessions  of  the  Duchy  of  Cornwall,  purchasers  are 


(t)  Sect.  1 ;  see  sect.  3.  562  ;  and  see  as  to  sales  by  rector  for 

(»)  See  Doe  v.  Story,  7  Ad.  &  E.  redemption  of  land-tax,  Doe  v.  Wood- 

QQg  u'ard,  1  Exch.  273  ;  Beaden  v.  King, 

(x)  See  sect.  12.  9  Ha.  499.    As  to  merger  of  land- 

{y)  See  sects,  from  22  to  26  ;  Doe  tax,  vide  supra. 

T.  PhiUips,  1  Q.  B.  84  i  4  Per.  &  Day.  («)   Y'de  swpi-A,  p.  456. 
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Chap.  XY. 
Sect.  3. 


expressly  exempted  from  the  necessity  of  seeing  'that  the 
provisions  of  the  Duchy  Management  Act  have  been  complied 
with  (a). 


Section  4. 

As  to  priority 
under  the 
Begistration 
Acts. 

Or  against 
unregistered 
deeds  in 
register 
counties. 

Prior  regis- 
tration con- 
clusive at  Law 
hut  not  in 
Equity. 


(4)  As  to  priority  under  the  Registration  Acts. 

The  existing  Eegistry  Acts  (6)  purport  to  render  any  deed 
affecting  either  the  legal  or  equitable  estate,  void  as  agaiast  a 
purchaser  or  mortgagee  claiming  under  an  instrument  of  an 
earlier  date  of  registration.  At  Law,  notwithstanding  notice, 
mere  priority  of  registration  absolutely  determines  the  right 
to  the  property  as  between  parties  claiming  under  adverse 
registered  instruments  purporting  to  pass  the  legal  estate  (c) : 
but,  in  Equity,  registration  is  no  protection  against  an  un- 
registered assurance  of  which  the  party  claiming  under  the 
registered  instrument  had  notice  prior  to  the  completion  of 
his  purchase  or  security  (d) :  and  his  assignee  for  value  and 
without  notice,  is  in  no  better  position,  if  the  interest  assured 
be  merely  equitable,  and  he  do  not  get  in  the  legal  estate  (e) ,: 
nor  does  registration  of  an  equitable  incumbrance  prevent  the 
person  who  then  has,  or  subsequently  acquires,  the  legal 
estate,  from  using  it  for  the  protection  of  any  equitable  interest 
which  he  may  acquire  in  the  property  without  notice  of  the 
registered  incumbrance  (/) :  and  it  has  been  held  that  a  pur^ 
chaser  advancing  his  money  and  taking  a  conveyance  without 
notice  of  a  prior  deed  unregistered  {g),  or  which  has  been  im- 
perfectly registered,  may,  upon  acquiring  notice  of  it,  register 


(a)  See  26  &  27  Vict.  c.  49,  s.  19. 

(B)  West  Riding,  5  Anne,  c.  18, 
and  6  Anne,  c.  35 ;  East  R.  and 
Kingston- on-HuU,  6  Anne,  c.  35  ; 
North  E.,  8  Geo.  II.,  c.  6  ;  Middlesex, 
7  Anne,  o.  20  ;  see  Report  on  the  Mid- 
dlesex Kegistry  of  the  Land  Transfer 
Commission,  1870. 

(c)  Doe  V.  AUsop,  6  B.  &  Al.  142. 

(d)  Cheval  v.  Nichols,  Stra.  664; 
Le  Neve  t.  Le  Neve,  S  Atlc.  646  ;  see 
p.  651 ;  Sheldon  v.  Cox,  Amb.  624 ; 


TunstaU  v.  Troupes,  Oosling's  case,  3 
Sim.  301 ;  and  see  JoUand  v.  Stava- 
bridge,  3  Ves.  478 ;  Davis  v.  Earl  of 
SWathmore,  16  Ves.  419. 

(e)  See  Ford  v.  White,  16  Bear.  120. 

(/)  See  Morecoch  v.  Dickms,  Amb. 
678  ;  Bedford  v.  Bacchus,  iUd.  680, 
cited,  Wriglitson  v.  Hudson,  2  Eq. 
Ca.  Abr.  609 ;  contrdt,  in  Ireland, 
Sai  T.  Mm,  12  Ir.  Eq;  E.  107,  8 
H.  L.  C.  828. 

(ff)  Elsey  T.  Lwtyens,  8  Hare,  159. 
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his  own  deed,  and  so  gain  priority  Qi) ;  but,  if  at  the  time     Chftp.xv. 


Sect.  4. 


when  he  regiHters  his  deed,  he  has  notice  of  a  prior  unregis- 
tered deed  or  incumbrance,  he  does  not,  by  such  registration, 
accLuire  priority  in  a  Court  of  Equity  (i). 

As  respects  land  sitiiate  in  a  register  county,  the  priorities  PrioritieB 
of  judgments  inter  se  depend  on  the  order  of  their  registration  judgments  on 
in  the  local  register  (k).  ^°'^  vegiater. 

Wliere  two  deeds  are  registered  on  the  same  day,  and  at  Where  deeds 
the  same  hour,  the  document  denoted  by  the  earlier  number  arthe^samr 
will  be  presumed  to  have  been  first  registered  (I).  *'""'■ 

Under  the  Ship  Eegistry  Acts,  notice  is  immaterial ;  and  Notice  imma- 
the  registered  title  always  prevails,  except  perhaps  in  cases  of  ship  Eegistiy 
positive  fraud  (to).     In  one  case  it  was  doubted  by  V.-C.     ''^^' 
Wood,  whether,  since  the  Merchant  Shipping  Act,  1854  (n), 
the  Court  can  recognise  equitable  rights  as  against  the  regis- 
tered owner  (o) ;  and,  in  a  later  case  (p),  an  equitable  mort- 
gage of  a  ship  was  declared  invalid,  as  being  contrary  to  the 
scope  and  intention  of  the  Act. 

By  sect.  70  of  the  Merchant  Shipping  Act,  1854,  a  niort-  Under  Mer- 
gagee  is  not  to  be  deemed  the  owner,  except  so  far  as  may  be  ping  Act,'^" 
necessary  for  the  purposes  of  his  security  :  in  one  case,  where  ^^^^■ 
a  ship  was  seized  by  a  judgment  creditor,  after  a  mortgage 
had  been  registered,  but  not  indorsed  on  the  certificate  of  the 
sliip's  register,  it  was  held  that  the  property  in  the  ship  was 

(h)  Emx  V.  Baugh,  1 Y.  &  C.  C.  0.  Dre.  193. 

620.  (»)  17  &  18  Vict.  c.  104. 

(t)  See  Uc  V.  Grem,  6  De  G.  M.  &  (o)  European,  <£-c.  Ihyal  Mail  Co.  v. 

G.  155  ;  Senham  r.  Keame,  1  J.  &  H.  Royal  Mail,  die.  Co.,  4  K.  &  J.  676  ; 

685  ;  a£fd.  3  De  G-.  F.  &  J.  318  ;  and  5  Jur.  N.  S.  310;  see  too  Orr  r.  Dick- 

vide  suprd,  p.  442.  imon,  1  Johns.  1. 

(i)  ^eve  V.  Flood,  33  Beav.  666  ;  (p)  Liverpool  Banh  v.  Turner,  2  De 

and  see  Benham  v.  Keane,  uhi  suprA  ;  G.  F.  &  Jo.  502  ;  1  J.  &  H.  159 ;  as  to 

WesthrooJce  y.Blythe,  3  Ell.  &B.  737;  the  rights  of  parties  interested  in  a 

SugTies  y.  Lundey,  4  Ell.  &  B.  685.  foreign  ship  purchased  in  this  ooun-- 

(Z)  Neve  v.  PenneU,  2  H.  &  M.  170.  try,  see  Hooper  v.  Gumm,  L.  E.  2  Ch. 

(m)  M'Cdtmont  v.  RanUn,  2  De  G.  Ap.  282. 
M.  &  G.  403  ;  Coorribet  v,  Mansfield,  3 
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Chap.  XV.     vested  in  the  mortgagee  ;  and  he  was  protected  against  the 

beet.  4. 


claims  of  the  judgment  creditor  (  q). 


Purchaser's 
title,  how 
impeachable 
under  Kegis- 
ter  Acts. 


With  the  probable  exception  of  a  purchaser  claiming  under 
a  devisee  where  the  will  has  not  been  registered  within  the 
period  prescribed  by*the  Acts — in  which  case  it  seems  that  a 
registered  conveyance  for  value  by  the  heir  will  prevail  against 
the  registered  title  of  the  purchaser  from  the  devisee  (r) ; 
subject,  of  course,  to  the  equitable  doctrine  of  notice, — it  may 
be  laid  down,  as  a  general  rule,  that  a  purchaser  can*be 
evicted  under  the  Eegistration  Acts,  only  by  a  person  claim- 
ing vinder  an  instrument  executed  by  the  party  under  whom 
the  two  adverse  titles  are  derived  or  parties  taking  under  him 
by  act  in  Law,  and  whose  conveyance  is  registered  prior  to 
the  registration  of  the  document  which  forms  the  root  of  the 
purchaser's  adverse  title.     For  instance,  if  A.  convey  first  to 

B.  who  does  not  register,  and  then  to  C.  who  does  not  register, 
and  then  0.  convey  to  D.  who  registers,  D.  acquu'es  no  title 
against  B.  unless  he  can  procure  a  conveyance  from  A.  to  C. 
to  be  duly  registered  (s) ;  which  would,  it  is  conceived,  be  im- 
practicable if  A.  and  the  witnesses  attesting  his  execution  of 
his  original  conveyance  to  C.  were  dead  {t) :  so,  where  a  lease 
is  Unregistered,  no  statutory  title  is  acquired  against  the 
owner  of  the  reversion  by  registering  an  assignment  of  the 
lease  (u) :  but  if  A.  (a  woman),  after  conveying  to  B.,  marry, 
and  her  husband  convey  the  estate  which  he  takes  injure 
mariti  to  0.  who  registers  before  B.'s  conveyance  is  registered, 

C.  thereby  acquires  priority,  (as  intimated  by  the  terms  of 
the  above  j)roposition)  {x) :  and  the  same  rule  would,  it  appeal's, 
prevail,  if  A.,  after  conveying  to  B.,  were  to  die  intestate,  and 


(5)  Kitohin  r.  Irving,  5  Jur.  N.  S. 
118. 

{r)  See  Ohadwich  V.  Turner,  34 
Beav.  634;  affd.  L.  E.  1  Ch.  Ap. 
310 ;  and  see  an  article,  14  Jur.  pt.  2, 
p.  267,  supr&i  p.  624. 

(«)  Jack  V.  Armstrong,  1  Hud.  & 
Bro.  727 ;  Fury  v.  Smith,  ib.  735. 

{t)  S.  v.,  and  Essex  v.  Baugh,  1  Y. 
&  C.  C.  C.  620 ;  ride  supra,  pp.  626, 


627,  as  [to  the  necessity  for  the  me- 
morial being  attested  by  a  -witness  to 
the  execution  of  the  deed  by  the 
grantor. 

(«)  Honeycomb  v.  Waldroii,  2  Stra. 
1064  ;  and  sec  Baitersby  v.  liochfort, 
2  J.  &  L.  431. 

(k  See  Warhurton  v.  Loveland,  2 
Dow.  &  C.  480. 
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lier  heir-at-law  were  to  convey  to  C,  who  were  to  register     Chap.  xv. 
beiore  any  registration  by  B.  (y).  


So,  if  A.  convey  to  B.,  who  does  not  register,  and  then  B. 
convey  to  D.,  who  registers  merely  his  own  conveyance,  and 
then  A.  convey  to  C,  who  registers,  D.,  it  is  conceived,  has 
no  title  as  against  C.  and  parties  claiming  under  him  :  for  the 
registered  conveyance  to  C.  displaces  B.'s  title  under  his  un- 
registered conveyance ;  and  this  being  gone,  the  conveyance 
to  D.  goes  with  it :  and,  in  such  a  case,  a  person  searching  the 
register  could  not  search  as  to  B.,  and  would  have  no  reason 
to  suppose  that  the  property  conveyed  by  B.  to  D.  had  ever 
been  held  by  A. :  nor,  as  respects  parties  claiming  imder  C, 
would  it  make  any  difference  that  the  assurances  by  C.  were 
unregistered  (z).  But  the  case  would  probably  be  different 
if  A.  were  made  a  party  to  the  conveyance  from  B.  to  D.  (a). 


We  have  already  refen-ed  to  the  provisions  in  the  3  &  4  Priorities 
Will.  IV.  c.  74,  as  to  the  priorities  of  parties  claiming  under  and^Eecover- 
diseutailing  assurances,  both  of  freeholds  and  copyholds  (b).      ^a  AboUtion 


(5.)  As  to  notice — wJiat  it  is — 7ww  it  may  he  proved — ciTid  its  Section  5. 
effect — of  void  or  voidable  estates  aiul  voluntary  or  fraudulent  As  to  notice 
conveyances — equitable  relief  against  purchaser  ivith  notice. 


&c. 


(y^  ISTotice  of  an  unregistered  security  must,  in  order  to  affect  Purcliaser 
a  purchaser  claiming  under  a  registered  instrument,  be  actual  \y  ^ctaal  ^ 
notice  affecting  him  with  fraud  (c) :  so,  also,  notice  of  an  un-  °°^t^red""' 


assurance  or 


(«)  See  S.  O.  it  altogetlier ;  Richards  v.  fatnes,  L.  ^     °^ 

(2)  See  S.  C.  E.  2  Q.  B.  285  ;  Mue  v.  Fi-ench,  26 

(a)  See  ffunter  v.  Kennedy,  13  Ir.  L.  J.  Ch.  317. 

Eq.  148,  M.  K. ;  affd.  1  Ir.  Cb.  R.  (c)  See  Hine  v.  Dodd,  2  Atk.  275  ; 

225.  JoUand   v.  Stainbridge,  3  Ves.  478, 

(J)   Tide  sv^rA,  p.  630,  et  seq.     We  486  ;  Wyatt  y.  BarweU,  19  Ves.  435  ; 

may  remark .  Liere   that   the  conse-  Buckley  v.  Lanauze,  LI.  &  Q.  Rep.  t. 

quence  of  avoiding  an  unregistered  PI.  327,  341 ;   Nixon  v.  Hamilton,  2 

billofsaleby  execution  is  not  merely  Dru.  &  "Wal.  364,  388;    Wallace  v. 

to  neutralize  it,  so  far  as  the  execution  Sfarq.   of  Donegal,  1   Dru.   &  Wal. 

creditor  is  concerned,  but  to  displace  461,  488. 
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Sect.  5. 


registered  judgment  must,  it  would  seem,  be  actual  in  order 
to  affect  a  purchaser  {d). 


Ab  to  notice 
to  trustees. 


Kotice  to 
Bolioitor  is 
notice  to 
client. 


Notice  to  one  of  several  trustees  is,  as  a  general  rule,  notice 
to  all  (e) :  but  not  where  the  trustee,  to  whom  alone  notice  is 
given,  has  an  interest  adverse  to  that  of  his  co-trustees  ;  as, 
e.  g.,  where  he  has  a  beneficial  interest  which  he  has  secretly  in- 
cumbered (/).  So,  where  one  of  several  executors  took  an 
assignment  from  a  cestui  que  trust  of  his  expectant  share  in  a 
residue,  without  disclosing  the  circumstance  to  his  co-execii- 
tors,  a  subsequent  purchaser  of  the  same  share,  who  gave  due 
notice  to  the  surviving  executor,  was  held  entitled  to  pri- 
ority {g).  Actual  notice  to  the  solicitor  of  the  trustees,  or  to 
the  solicitor,  or  agent  in  the  transaction,  is  actual  notice  to 
all  the  trustees,  or  to  the  client  or  principal  (/i) :  but  notice  to 
the  solicitor  is  not  notice  to  the  client,  when  the  person  giving 
the  information  knows/  or  has  good  reason  to  believe,  that  it 
will  not  be  communicated  to  the,  client  (€).  "Where  the  prin- 
cipal is  affected  with  personal  knowledge,  it  is,  of  course, 
immaterial  whether  he  acquii'ed  it  in  one  or  another  cha- 
racter Qc). 


Actual  notice, 
when,  by 
whom,  and 
how  to  be 
given. 


Actual  notice,  according  to  Lord  St.  Leonards  (Q,  "  nrast  be 
given  by  a  party  interested  in  the  property  (in),  and  in  the 
course  of  the  treaty  for  the  purchase  :''  and  he  also  cites  a 
remark  made  by  the  Master  of  the  Eolls,  in  Jolland  v.  Stain- 
Iridge  (n),  intimating  a  doubt  whether  a  general  notice  of  title 


(d)  See  Tunstall  v.  Trappes,  Gos- 
ling's case,  3  Sim.  301  ;  and  see  Ben- 
ham  V.  Keane,  1  J.  &  H.  685,  70i  ;  3 
De  G.  F.  &  Jo.  318. 

(e)  Ex  pa/rte  Rogers,  8  De  G.  M.  & 
G.  271  ;  WiUes  v.  Greenhill,  29  Bear. 
387. 

(/)  Brown  v.  Savage,  4  Drew.  635. 

(g)  Timson  v.  JSanubpttoni,  2  Keen, 
35. 

(h)  WiUes  V.  GreenhiU,  ubi  suprAj 
HicJea/rds  v.  GUdstanes,  8  Jurl  N.  S. 
455;  and  see  Tunstall  v.  Trappes, 
Gosling's  case,  uhi  suprlt,  and  Le  Neve 


V.  Le  Neve,  3  Atk.  646  ;  2  Wh.  &  T. 
L.  C.  21  ;  and  see  Davis  v.  Earl  of 
StratJimore,  16  Ves.  419  ;  Sheldon  v. 
Cox,  2  Eden.  224  ;  Nixon  v.  Hamil- 
ton, 2  Dru.  &  Wal.  391,  393. 

(i)  Sharpe  v.  Foy,  L.  K.  4  Ch.  Ap. 
35. 

(h)  See  Meux  v.  Bi^,  1  Ha.  88, 

(l)  Sug.  765  ;  and  see  1  J.  &  L. 
442. 

(to)  See  Wildgoose  v.  Wayland, 
Goulds.  147. 

(»)  3  Ves.  i  see  p.  486. 
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is  sufficient,  and  whether  it  is  not  necessaiy  to  specify  the     Chap.  XV. 
instrument  i;nder  which  the  claimant  is  entitled.  — — 


Perhaps  all  these  points  should  be  cautiously  acted  on  General  re- 
in  practice  (o).  It  is  one  thing  to  say  that  mere  "flying  doctrine, 
reports"  (p)  are  not  notice,  and  another  to  affirm  that  a  pur- 
chaser ,  covld  not  be  affected  by  a  deliberate  and  particular 
statement  of  an  adverse  claim  unless  made  by  a  party  in- 
terested. The  credibility  of  the  informant  must  surely  be 
considered  (g).  Nor  does  there  seem  to  be  any  reason  why, 
where  notice  has  been  given  to  the  purchaser  prior  to  the 
commencement  of  the  treaty,  the  Court  should  not  consider 
whether,  (as  in  the  case  of  an  agent  or  solicitor,)  such  notice 
must  not  have  been  present  to  his  mind  during  the  treaty. 
Of  the  case  cited  by  Lord  St.  Leonards  in  support  of  the  im- 
qualified  proposition  (r)  it  may  be  remarked,  that  considering 
its  date  (s),  and  the  cautious  character  of  the  Judge,  (Lord 
Keeper  Coventry,)  an  unwillingness  to  do  anything  which 
might  be  construed  as  a  breach  of  parliamentary  privilege 
may  have  influenced  the  decision  :  which  was,  that  a  member 
of  the  House  of  Commons  was  not  to  be  considered  as  affected 
with  notice  of  what  came  to  his  knowledge  as  parliamentary 
business  within  the  walls  of  the  House.  But  general  reputa- 
tion cannot  be  constructive  notice  of  any  fact  in  proof  of 
which  such  reputation  would  be  inadmissible  in  evidence  (<). 

So,  the  doctrine  hinted  at  in  Jolland  v.  Stainbridge  seems 
to  be  at  variance  with  a  later  case,  where  it  was  held  that  a 
piu-chaser  having  notice  that  A.  had  a  judgment  or  warrant 
of  attorney  affecting  the  estate,  was  bound  in  Equity,  although 
the  incumbrance  was  in  fact  a  mortgage  {iC) :  so,  a  general 
recital  in  a  deed  that  there  were  mortgages  on  the  estate,  has 

(o)  See,  as  to  the  first  and  tkird,  (»•)  East  Cfrinsted  case,  Duke's  Cha- 

Butcher  v.  Stapely,  1  Vem.  363 ;  and  rilable  Uses,  640. 

Fry  V.  Poi-ter,  1  Mod.  311.  (s)  A.D.  1633. 

(p)  Goulds.  147.  (<)  Oreenslade  v.  Dare,  1  Jw.  N.  S. 

(s)  But    see   BarnhaH    v.    Green-  294 ;  20  BeaY.  284. 

iUdds,  2  Eq.  R.  1217  ;  P.  C,  racog-  («)  Taylor  r.  Bdker,  5  Pri.  306 ; 

nising  the  rule.  and  see  1  Ha.  58. 
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been  held,  by  Lord  Langdale,  to  amount  to  notice  of  a  mort- 
gage not  specified  in  sucli  deed  (a?) ;  but  wliere  two  charges 
were  contaiifed  in  one  deed,  and  one  only  was  specified  in  the 
notice,  tlais  was  held  not  to  be  notice  of  the  other  {y). 


In  a  recent  case  (2),  where  a  trustee  had  only  indii'ect  notice 
of  his  cestui  que  trust's  Insolvency,  the  assignee,  having  omitted 
to  give  formal  notice,  was  postponed  to  a  subsequent  incum- 
brancer, who  gave  due  notice  of  his  claim ;  but,  on  appeal, 
this  decision  was  reversed,  as  inconsistent  with  the  established 
principles  of  the  Court ;  and  it  was  laid  down  by  Lord  Cairns 
that  if  the  trustee  can  be  shown  to  have  in  any  way  acquired  a 
knowledge  which  would  operate  upon  the  mind  of  any  rational 
man,  or  man  of  business,  and  make  liim  act  with  reference  to 
the  Imowledge  so  acquired,  then  there  is  fixed  upon  the  con- 
science of  the  trustee,  and  through  that  upon  the  trust  fund, 
a  security  against  its  being  parted  with  in  any  way 
which  would  be  inconsistent  with  the  claim  of  the  incum- 
brancer (a). 


Purchaser, 
whether 
affected  by 
notice  of 
constraction 
of  doubtful 
instrument. 


It  seems  probable  that  a  purchaser  having  notice  of  an 
executory  instrument, — (e.  g.,  marriage  articles,) — of  doubtful 
meaning,  would,  as  a  general  rule,  be  bound  to  take  notice  of 
the  construction  wliich  would  be  put  upon  it  by  a  Court  of 
Equity ;  and  must,  therefore,  see,  that  any  instrument  which 
may  have  been  executed  in  pursuance  thereof,  and  which  is 
material  to  the  title,  has  been  framed  in  accordance  with  such 
construction  (5) :  but,  where  a  long  period  has  elapsed  since 
the  sale,  the  Court  may  decline  to  fix  upon  a  purchaser  a 
difficult  constrjiction  of  a  doubtful  instrument,  although  it 
might  have  granted  relief  as  between  the  parties  thereto  if 
there  had  been  no  sale  (c). 


{at)  Farrow  v.  Rees,  i  Beav.  18  ; 
and  see  Lacey  t.  Ingle,  2  Ph.  413; 
Cfiisonv. Ingo,  6  Ha.  124. 

(y)  Re  BrigM's  Trusts,  21  Beav. 
430  ;  vide  mfrd,,  pp.  787,  800. 

(a)    Lloyd  v.  Banks,  L.  E.  4  Eq. 


222,   M.  E. ;    and  see    Re    Brown's      W.  459. 


Trusts,  5  Eq.  88,  V.-C.  M. 

(a)  Lloyd  T.  Banks,  L.  B.  3  Ch.  Ap. 
488. 

(6)  See  Sug.  781 ;  Vavies  v.  Davics, 
i  Beav.  54. 

(o)  Thompson  v.  Simpeen,  1  Dru.  & 
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Constructive  notice,  (which,  in  its  general  effects,  is  similar     Chap.  XV. 
to  actual  notice  (d),)  has  been  defined  to  be,  "  evidence  of 


notice,  the  presumptions  of  which  are  so  violent  that  the  notic^'''"^ 
Coiirt  wiU  not  allow  even  of  its  being  controverted  "  (r).  This,  nature  of. 
perhaps,  scarcely  conveys  a  satisfactory  notion  of  the  nature 
ot  the  doctrine ;  the  reported  decisions  upon  which  clearly 
show,  that  constructive  notice  is  often  held  to  exist  in  the 
absence  of  any  idea  by  the  Court  of  the  existence  of  actual 
personal  knowledge.  If,  for  instance,  a  purchaser,  having 
notice  of  a  deed  as  being  one  wliich  affects  the  property,  is 
induced  to  rely  upon  the  vendor's  representation  of  its  con- 
tents, the  Court  will  hold  him  bound  by  those  contents,  e^'en 
although  it  were  satisfactorily  shown  from  the  nature  of  the 
transaction  that  he  placed  implicit  and  bond  fide  confidence 
in  the  good  faith  of  the  vendor  (/) ;  nor  will  it  merely  fix  him 
with  notice  of  the  contents,  whether  the  deed  is  produced  or  not, 
but  also  with  notice  of  everything  which  might  reasonably  be 
learnt  from  requiring  production  of  the  deed,  as,  c.  g.,  that  it 
has  been  deposited  as  a  security  {g).  So  in  Jackson  v.  Eoioe  (h), 
S'lv  John  Leach,  M.  E.,  says,  "  Although  he,  (the  purchaser,) 
luay,  in  fact,  have  been  ignorant  of  the  settlement,  yet,  in  Equity, 
he  must  be  fixed  with  all  the  knowledge  which  it  was  reason- 
able he  should  acquire."  Constructive  notice^may,  perhaps,  be 
rather  considered  to  consist  in  those  circumstances  under 
which  the  Court  concludes,  either  that  the  party,  (personally 
or  through  his  agent,)  has  fraudulently  abstained  from  acquir- 
ing actual  notice,  or  has  been  guilty  of  such  negligence  in  not 
availing  himself  of  the  means  of  acquiring  it,  as,  if  permitted, 
iniglit  be  a  cloak  to  fraud ;  and  Avhich,  therefore,  the  common 
interests  of  society  require  should,  in  its  consequences,  be 
treated  as  equivalent  to  actual  notice.  What  degree  of  negli- 
gence is  sufficient  for  this  pui-pose  remains  to  be  considered. 

(d)  Sheldon  v.  Cox,,  Amb.  626.  not  to  be  sufficient  notice. 

(c)   2   Anstr.   438;  and  see   Sug.  (g)   Peto  v.   Hammond,  30  BeaV. 

755.  495  ;    8  Jur.  N.  S.  550 ;    and  vide 

(/)  See  1  Ph.  253  ;  see  Me  Briglts  infr&,  p.  799. 
Trusts,  21  Bear.  430,  where  notice  of         {h)  2  Sim.  &  St.  475  ;  and  see  Es- 

a  deed  accompanied  by  an  erroneous  pin  v.  Pemierton,  3  De  6.  &  J.  547) 

statement  of  its  contents  was  held  554. 
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Propositions 
of  Wigram, 
V.-C,  as  to 
constructive 
notice, 


In  a  case,  before  V.-C.  Wigram,  it  was  asserted  by  the 
Court,  tliat  the  cases  in  which  constructive  notice  has  been 
established  resolve  themselves  into  two  classes ;  first,  cases  in 
which  the  party  charged  has  had  actual  notice  that  the  pro- 
perty ia  dispute  was,  in  fact,  charged,  incumbered,  or  in  some 
way  affected ;  and  the  Court  has,  thereupon,  bound  him  with 
constructive  notice  of  facts  and  instruments,  to  a  knowledge 
of  which  he  would  have  been  led  by  an  inquiry  after  the 
charge,  incumbrance,  or  other  circumstance  affecting  the  pro- 
perty, of  which  he  had  actual  notice ;  and,  secondly,  cases  in 
which  the  Court  has  been  satisfied,  from  the  evidence  before 
it,  that  the  party  charged  had  designedly  abstained  from 
inquiry,  for  the  very  purpose  of  avoiding  notice  {i) ;  and  is 
therefore  guilty  of  wilful  ignorance,  which  is  not  to  be  dis- 
tinguished in  its  equitable  consequences  from  actual  know- 
ledge (Je).  And,  in  a  later  case,  the  V.-C,  with  reference  to 
his  previous  judgment,  repudiates  the  notion,  (which  had 
been  attributed  to  him,)  "  that  there  may  not  be  a  degree  of 
negligence  so  gross  that  a  Court  of  Equity  may  treat  it  as 
evidence  of  fraud — impute  a  fraudulent  motive  to  it — and 
visit  it  with  the  consequences  of  fraud,  although  (morally 
speaking)  the  party  charged  may  be  perfectly  innocent ;"  and 
fiirther  remarks,  "  Negligence,  as  I  understand  the  term,  sup- 
poses a  disregard  of  some  fact  known  to  the  purchaser,  which, 
at  least,  indicated  the  existence  of  that  fact,  notice  of  which 
the  Court  imputes  to  the  purchaser "  {I). 


are  capable  of 
extension — 
scmble. 


Mere  negli- 

fenee  may 
ave  the 
effect  of 
notice. 


The  propositions  of  the  V.-C.  seem,  however,  scarcely  to 
provide  for  those  cases  in  which  a  purchaser  is  affected  with 
constructive  notice,  not  through  his  personal  knowledge  of 
any  fact  leading  him  to  actual  notice,  but  by  Iris  neglect  of 
the  usual  and  recognised  means  for  acquiring  such  knowledge 
or  notice  (m).    For  instance,  a  public  Act  of  Parliament  is 


55. 


(«)  Jones  Vi  Smith,  1  Hai  ;  see  p. 
5. 

{k)  Owen  v.  Soman,  17  Jur.  861. 
(I)  West  T.  Reid,  2  Ha.  257,  259. 
(m)  See  Ware  v.  Lord  Egmon%  22 


1.  T.  210  ;  18  Jur.  371  ;  3  Eq.  E.  1 ; 
4  De  G.  M.  &  G.  460 ;  Jones  t.  WO- 
liams,  24  Beav.  47 ;  Boursot  v.  Savage* 
L.  E,  2  Eq.  134. 
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notice  to  all  tlie  world  (n) :  so  is  a  lis  pendeTis  (p),  if  registered 
under  the  Act  of  2  Vict.  c.  11  (^j),  or  a  deed  or  will  registered 
in  a  registered  county  or  entered  on  Court  EoUs  (if  the  pur- 
chaser search  over  the  period  within  which  the  instrument  is 
registered  (q)  or  the  entry  is  made) ;  or  a  judgment  entered  at 
the  Common  Pleas,  if  the  purchaser  search  the  register :  so, 
if  a  person  being  referred  for  information  to  another,  neglect 
to  apply  to  him,  he  will  be  held  to  have  had  notice  of  what 
he  might  have  learnt  on  inquiry  (r) :  so,  if  a  purchaser,  with- 
out any  fraudulent  intention  (s),  (the  absence  of  which  might 
be  evidenced  by  his  payment  of  a  full  price  for  the  property,) 
were  to  accept  a  conveyance  without  any  previous  investiga- 
tion of  title,  relying  on  the  mere  assurance  of  the  vendor  that 
he  was  absolute  owner,  he  would,  nevertheless,  be  held  to 
have  constructive  notice  of  any  defect  appearing  on  tlie 
title  (t) ;  although  he  could  be  scarcely  said  to  ha^e  actual 
notice  of  any  fact  indicating  the  existence  of  such  defect, 


Chap.  XV. 
Sect.  5. 


(n)  Sug.  758  ;  although  it  be  a 
local  Act,  Sarraud  v.  Archer,  2  Sim. 
433  ;  S.  C,  2  Russ.  &  M.  751.  Qucere, 
as  to  a  private  Act  made  public  ;  Sug. 
ubi  auprH. 

(6)  Ibid.  Whether  it  is  actual  no- 
tice, so  as  to  prevail  against  a  regis- 
tered instrument,  qucere;  Wallace  v. 
Marquis  of  Donegal,  1  Dru.  &  Wal. 
461,  488. 

(ji)  See  sect.  7.  But  it  is  said  to 
be  only  notice  of  what  is  charged  on 
the  bill,  and  not  of  equities  which 
may  possibly  arise  out  of  the  matters 
in  question  in  the  suit ;  see  ShaUcrosa 
V.  Dixon,  5  Jarm.  Conv.  by  S.  493 
Bull  V.  I/wtchina,  9  Jur.  N.  S.  954 
see  as  to  Ireland,  7  &  8  Vict.  u.  90 
Jennings  v.  Bond,  2  J.  &  L.  720,  et 
qucere.  A  special  case  filed  under 
the  13  &  14  Vict.  u.  35,  is  a  lis  pen- 
dens (sect.  17) ;  so  is  an  administra- 
tion suit,  as  respects  estates  sold  under 
the  decree,  Drew  v.  Earl  of  Norbwy, 
3  J.  &  L.  267  :  filing  of  the  bill  and 
not  service  of  the  subpoena,  is  the 
commencement  of  a  lis  pendens,  S,  C. 
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A  petition  for  winding  up  a  public 
company  under  the  Act  of  1862  was, 
by  the  114th  section,  made  a  lis  pen- 
dens;  which,  however,  only  affected 
the  company  in  its  corporate  charac- 
ter, and  not  the  individual  contribu- 
tories  ;  see  Ex  parte  Thornton,  L.  II. 
2  Ch.  Ap.  171.  But  this  section  has 
been  recently  repealed  ;  see  30  &  31 
Vict.  c.  47  :  and  as  to  the  doctrine  of 
lis  pendens  being  notice,  see  Bellamy 
V.  Sabine,  1  De  G.  &  Jo.  566,  and 
infra,  p.  796. 

(q)  Hodgson  v.  Dean,  2  Sim.  &  St. 
221 ;  see,  as  to  the  extent  to  which  a 
memorial  is  notice,  Rochard  v.  Fulton, 
IJ.  &  L.  413. 

(r)  Wason  v.  Waring,  15  Beav. 
151. 

(s)  See  Procter  v.  Cooper,  2  Dre.  1 ; 
affd.  1  Jur.  N.  S.  149. 

(t)  See  Lord  Lyndhurst's  remarks 
on  Jackson  v.  Roxve,  in  1  Ph.  255  ; 
and  see  to  the  same  effect  Sir  J.  Wi- 
gram's  remarks  in  Neeaom  v.  Clarh 
son,  2  Ha.  173,  and  West  v.  Jieid,  2 
Ha,  260. 
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EFFECT  OF  CONVEYANCE  ON 


Chap.  XV. 
Sect.  5. 

Purchaser 
having  notice 
of  a  particular 
fact  or  instru- 
ment held 
to  have  notice 
of  connected 
facts  and 
instruments. 


To  consider,  however,  the  cases  falling  within  the  rules  laid 
down  by  V.-C.  Wigram,  and  which,  with  the  above  excep- 
tions, seem  to  comprise  the  authorities  on  the  subject.  It  has 
been  held,  that  notice  of  a  postnuptial,  and  apparently  volun- 
tary, settlement  is  constructive  notice  of  the  antenuptial  agree- 
ment on  which  it  is  founded  (it) :  that  actual  notice  to  a 
purchaser,  of  an  instrument  as  one  affecting  the  estate,  is 
constructive  notice  of  all  instruments  to  which  an  examination 
of  the  first  would  have  led  him  (x) ;  even  although  such  prior 
instruments  are  not  actually  recited,  but  there  is  only  a  recital 
that  the  property  is  subject  to  limitations  which  in  fact  corre- 
spond with  the  limitations  thereby  created  (y) :  that  actual 
notice  of  a  deed  is  constructive  notice  of  everything  which 
might  be  learnt  from  requiring  its  production, — as,  e.  g.,  that  it 
was  deposited  as  a  security  («) : — and  that  notice  of  a  prior  con- 
veyance, and  of  the  then  vendor's  title,  is  notice  of  his  lien  for 
unpaid  purchase-money  (») :  so,  an  inaccurate  recital  of  a  will 
has  been  held  to  be  notice  of  its  real  contents  (b) :  so,  a  recital 
that  the  property  was  held  upon  such  trusts  for  the  use  of 
A.,  B.,  and  C.  (parties  to  the  conveyance)  "  for  such  estates  in 
possession,  reversion,  or  remaiiider  as  they  became  entitled  to 
after  the  death  of  D.,"  was  held  to  be  notice  of  prior  trusts  in 
favour  of  other  parties,  which  would  have  been  discovered  by 
an  examination  of  the  instrument  creating  the  trusts  which 
were  referred  to  in  the  recital  (c) :  so,  notice  of  an  equitable 
claim,  as  affecting  an  unspecified  portion  of  the  property,  is 
notice  of  the  claim  as  in  fact  affecting  the  entirety  (d). 


So,  a  purchaser  of  a  house  has  been  held  to  have  notice  of 


(u)  Fetrariy.  Chm-y,  2  Yern.  384  ; 
as  to  the  authority  of  the  ease  which 
has  been  questioned,  see  Mr.  Eaithby's 
note,  3rd  edit. 

{x)  Ooppm  v.  FernyTumgh,  2  Bro. 
C.  C.  291 ;  Sisco  v.  Earl  of  Banbury, 
1  Ca.  in  Chan.  287,  291  ;  Tanner  v. 
Florence,  ibid.  259,  260. 

(y)  Neesom  v.  Clarkson,  2  Ha.  163  ; 
see  p.  165. 

(z)  Pcto  V.  Hammond,    30    Bcav, 


495  ;  8  Jur.  N.  S.  550. 

{a)  Danes  v.  Thomas,  2  Y.  &  C. 
234.  See  Cator  v.  Earl  of  Pembroie, 
1  Bro.  C.  C.  301,  302 ;  Sug.  553;  and 
Butlei'  v.  Lord  Portarli/ngton,  1  Dru. 
&  W.  20  ;  Att.-aen.  v.  HaU,  16  Beav. 
388  ;  and  see  cases  cited,  swpr&,  n.  (t). 

(5)  Hope  V.  Liddell,  21  Beav.  183. 

(c)  Malpas  v.  Addand,  3  Russ. 
273. 

(d)  Att.-Gen.  v.  Flini,  i  Ha.  147, 
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an  agreement  to  grant  a  smoke  easement  to  an  adjoining  owner,     Chap.  xv. 
from  the  mere  fact  of  there  being  fourteen  chimney  pots  on  the  ^-^ — 


top  of  the  chimney-stack,  and  only  twelve  flues  in  the  house  (e). 

So,  if  the  condition  of  the  property  at  the  date  of  the  con-  Notice  from 
tract  is  such  as  to  suggest  inquiry,  the  purchaser  may  be  fixed  dition  of  the 
with  constructive  notice  of  rights  of  way,  or  other  easements  fimrof's^e. 
affecting  it :  thus,  where  A.  purchased  from  B.  a  house,  part 
of  an  •  estate  agreed  to  be  let  to  B.  on  a  building  agreement, 
and  the  house  was  built  partly  over  an  archway  leading  to 
mews  in  the  rear,  but  not  then  forming  the  only  means  of 
access  thereto,  it  was  held  that  A.  had  constructive  notice 
that  when  the  building  scheme  was  completed,  the  road  under 
the  archway  would  be  the  only  approach  to  the  mews,  and 
that  a  right  of  way,  though  not  expressly  reserved  in  the 
assignment  to  A.,  was  reserved  by  implication  (/). 

So,  where  a  rightful  owner  is  in  possession  of  corporeal  Notice  from 
hereditaments,  a  purchaser,  dealing  for  any  interest  in  the  riglitful  owner 
property,  is  presumed  to  have  notice  of  the  title  under  wliich  '"  possession, 
such  possession  is  held :  thus,  where  the  purchasers  of  mines 
entered  into  possession  under  the  agreement,  but  never  took 
a  conveyance,  a  subsequent  purchaser  of  the  land,  without 
any  exception  of  the  minerals,  was  held  to  have  notice  of  the 
agreement  ((/). 

So,  notice  of  the  land  being  iir  the  occupation  of  a  person  Notice  of  occu- 
other  than  the  vendor,  has  been  held  to  be  notice  of  the  from^^t^or^ 
occupier's  interests  (h) ;  and  not  only  of  interests  connected  occupation, 
with  the  tenancy,  but  also  of  interests  under  collateral  agree- 
ments ;  c.  g.,  an  agreement  for  the  sale  to  him  of  the  fee 
simple  (i) :  and  although  this  has  been  considered  an  extreme 

(e)  Sei-vey  v.  Smith,  22  Beav.  299  ;  {h)  AUen  v.  Antlumy,  \  Mer.  282  ; 

2  K.  &  Jo.  389  ;  sed  quare.  Taylor  v.  Stibbert,  2  Ves.  jun.  437, 

(/)  DaviesY.  Sear,   L.  K.  7  Eq.  440;   Hiern  v.   MUl,   13  Ves.  120; 

427.  Meux  v.  Malthy,  2  Sw.  281. 

{g)  Holmes  v.  Powell,  8  De  G.  M.  (i)  Daniels    v.    Davison,    16   Ves. 

&  G.  572  ;  and  see  the  remarks  of  249 ;   17  Ves.  433,  and  Douglas  v. 

L.  J.  Knight  Bruce,  pp.  580,  581.  Whittermonge,   16    Ves.  254,  cited. 
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Chap.  XV.     case  {k),  its  principle  has  been  recognised  and  followed  (/), 
'  So,  notice  that  the  occupier  holds  as  tenant  to  A.,  is  notice 


of  A.'s  title  (??i).  So,  notice  that  the  rents  are  received 
by  A,,  is  notice  of  A.'s  title,  and  of  the  instrument  under 
which  he  claims  (n),  and  of  the  character  in  which  he 
receives  them  (o).  So,  notice  that  receipts  have  been  given  to, 
and  accepted  by,  the  vendor  for  an  annual  payment  as  '.'  rent,'' 
but  which  the  vendor  and  the  purchaser  claimiag  under  hun 
subsequently  contend  was  in  fact  a  rent-charge,  is  notice  to 
the  purchaser  of  the  payee's  title  to  the  freehold  (p). 

But  in  a  recent  case,  a  demise  of  property  "  as  the  same 
was  late  in  the  occupation  of  H.  C."  was  held  not  to  be 
notice  of  an  easement  to  which  it  was  subject  during  H.  C.'s 
tenancy  (q).  So,  a  statement  in  the  particular  of  sale,  that 
"  the  property  is  now,  or  lately  was,  in  the  occupation  of 
H.  E.  and  others,"  the  conditions  providing  that  upon  com- 
pletion the  purchaser  was  to  be  let  into  receipt  of  rents,  was 
held  not  to  be  notice  of  the  property  being  let  on  leases  for 
lives  at  low  rents  (r) ;  but  in  this  case  there  was  a  suppression 
equivalent  to  misrepresentation. 

Notice  of  legal       go,  notice  of  the  legal  estate  being  outstanding,  is  notice 

outstanding,      of  the  trusts  On  which  it  is  held  (s)  :  and  notice  that  the  title 

its  effect.  deeds  are  in  the  possession  of  a  third  party,  is  notice  of  any 

charge  he  has  upon  the  property  (t) :  so,  notice  that  the  title 

is  a  mortgage  title,  seems  to  be  notice  of  any  dealings  by  the 

And  see  James  v.   Lichfield,  L.  R.  (p)  Att.-Gen.  y.  Stephens,  1  K.  & 

9  Eq.  51.  J-  750 ;   reversed   on    other    points 

(i)  Per  V.-C.  Wigram,  1  Ha.  62  ;  4  W.  E.  189  ;  6  De  G.  M.  &  G.  111. 
and  see  2  Kuss.  &  M.  629,  and  Sug.  (g)  Martyr  r.  Lawrence,  2  De  G. 

762  J   but  see  also  Penny  t.   Watts,  Jo.  &  S.  261 ;  dissentiente  L.  J.  Knight 

1  Mac.  &  G.  160.  Bruce,  and  qucere :  see  too,  Polden  v. 

{I)  Bailey   v.    Richardson,   9    Ha.  Bastard,  L.  11.  1  Q.  B.  156. 
IZi ;  Ba/mha/rt  y.  Grecnshidds,  2  Bq.  (r)  Hughes  v.  Jones,  3  De  O.  F.  & 

E.  1217 ;  P.  0.  Jo.  307. 

(m)  Bailey   v.  Bicha/rdson,  9  Ha.  (s)  .4«<mi.,  Freem.  Cb.  Eep.  1 37. 

734.  {t)  Siern  v.  MUl,  13  Ves. ;  see  p. 

(m)  Knight    v.  Boioyer,    23    Beav.  122;  Bryden  v.  Frost,  3  Mjl.  &  C. 

6i0.  670  ;  and  see  1  Ha.  61 ;  WoHhingUm 

(o)  5.  C,  2  De  6.  &  Jo.  421.  t.  'Morgan,  16  Sim.  547  ;  see  Sug. 
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mortgagee  with  the  mortgagor  which  may  have  kept  alive     Chap.  xv. 
the  equity  of  redemption  (v).  ^f^LJ — 


So,  wliere  a  person,  entitled  only  for  life,  represented  that  Purolmser 
1  .      ,  .      „  ,  ,  .  „  ^eld  to  have 

she  was  seised  in  lee,  and  conveyed  as  if  so  seised,  a  person  notice  of 

claiming  under  her  for  valuable  consideration  was  held  to  be  he'ougUt'to 

affected  with  notice ;  the  settlement  being  the  only  document  ^^^  known. 

under  which  she  could  claim  the  estate  {x).     And,  as  observed 

by  Lord  Lyndhurst  (jj),  no  one  could   find  fault  with  that 

decision ;  for  either  the  party  did  or  he  did  not  investigate 

the  title ;  if  he  did  not,  lie  was  guilty  of  great  negligence  ; 

if  he  did,  he  must  have  seen  that  the  party  conveying  to  him 

had  only  a  life  estate.     So  a  lessee  {z),  or  a  sub-lessee  (a),  has 

notice  of  the  title  of  the  immediate,  and  (in  the  case  of  a 

sub-lessee)  original  lessor  (h). 

So,  a  person  has  been  held  to  be  affected  with  notice  of  a  Where  deed  i 
fraud  affecting  a  deed,  and  which  the  unusual  manner  in  which  an^unuraaf 
it  was  executed  ought  to  lia\'e  suggested  to  his  solicitor  (c) :  manner, 
so,  where  a  family  solicitor,  who  had  prepared   a  marriage 
settlement,  became  the  apj)arent  purchaser  of  the  estate  under 
a  fictitious  exercise  of  the  usual  power  of  sale,  and  subse- 
quently executed  instruments  purporting  to  vest  the  estate  in 
the  husband,  and  then,  as  the  husband's  solicitor,  appUed  for 
a  loan  on  mortgage,  and  delivered  an  abstract  of  the  title  as 
above  referred  to,  and  indorsed  in  the  u.sual  -way  with  his 
name  as  solicitor,  it  was  held  that  the  purchaser  had  implied 

772.    lu  order  to  create  a  good  equi-  Clarhon,  2  Ha.  173. 

table  mortgage  by  deposit,  it  is  not  (s)  Att.-Qen.  v.  Backhouse,  17  Ves. 

necessary  that  all  the  material  title  293;    Butler  v.   Lord  Portarlington, 

deeds  sliould  be  deposited.     Lcwon  v.  1  Dru.  &  W.  20  ;  Alt.-Gm.  r.  Hall, 

Allen,  3  Drew.  579 ;  Jiolerts  v.  Croft,  16  Beav.  388. 

2  De  G.  &  Jo.  1.  (a)  Steedman  v.  Poole,  6  Ha.  193  ; 

(»)  See  Hansard  v.IIardij,  IS  Yea.;  and  see  Cosaer  v.  CoUinge,  3  Myl.  & 

see  p.  462.  K.  283. 

(x)  Jackson  v.  Rome,  2  Sim.  &  St.  (5)  See  as  to  affording  a  sufficient 

472  and  475  ;  and  see  Roddy  v.  Wll-  opportunity  for  examination,  Brumjit 

liams,  3  J.  &  Iv.  1  ;  and  see  Peto  v.  v.  Aforton,  3  Jur.  N.  S.  1198. 

Hammond,  30  Beav.  405.        •  (c)  Kennedy  v.  Green,  3  Myl.  &  K. 

(y)  1   Phil.   255;    and    see    V.-C.  099;    Grcenslade  v.  Dare,   20  Beav. 
Wigram's    remarks    in    Neesom   y. 


284. 
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Chap.  XV.     notice  of  his  having  been  the  solicitor  who  prepared  the 
settlement,  and  of  the  irregularity  of  the  nominal  pm'chase  (d) ; 


chaser^  having  SO,  where  a  purchaser  had  notice  of  another  person  having  a 
cl°^nf  abstains  j^'^gii'is^*  0^  warrant  of  attorney  affecting  the  estate,  and 
from  inquiry,  refrained  from  making  any  inquiry,  he  was  held  hound; 
although  the  incumbrance  was  in  fact  a  mortgage  (e) :  and,  as 
a  general  rule,  if  a  person  knows  that  another  has  or  claims 
an  interest  in  the  property  for  which  he  is  dealing,  he  is 
bound  to  inquire  what  that  interest  is ;  and  if  he  omit  to  do  so, 
he  will  be  bound,  although  the  notice  was  inaccurate  as  to  the 
particulars  or  extent  of  such  interest  (/)  :  so,  a  purchaser, 
having  notice  that  a  legatee  had  released  the  executrix  from 
a  legacy,  and  that,  in  lieu  thereof,  the  latter  had  by  will 
devised  a  freehold  estate  to  such  legatee,  was  held  to  have 
notice  of  such  devise,  being  pursuant  to  a  written  agreement 
between  the  parties  {g)  :  so,  where  a  mortgagee  or  purchaser 
is  informed  that  there  are  charges  on  the  property,  and  he  is 
aware  of  the  existence  of  certain  charges,  but  neglects,  without 
any  fraudulent  motive,  to  niake  further  inquiry,  he  is  fixed 
with  notice  of  all  charges  the  existence  of  which  he  might 
Where  he  have  learnt  if  he  had  made  the  inquiry  (A)  :  so  (i),  a  mort- 
rQqufre°for  the  S^S^^  ^°*  inquiring  for  the  deeds  was  postponed  to  a  prior 
title  deeds.  equitable  incumbrancer,  upon  the  ground  (/.;)  of  his  having 
purposely  abstained  from  making  inquiry,  the  mortgage  being 
for  securing  a  pre-existing  debt;  that,  in  short,  there  was 
wilful  blindness  :  and  it  has  been  held,  in  late  cases,  that 
the  mere  omission  to  ask  for  the  deeds  may  be  sufficient  to 
postpone  a  mortgagee  or  purchaser  to  the  equitable  lien  of  the 
actual  holder  (Q ;  although  the  case  is  different  if  a  hand  fide 
inquiry  is  made,  and  a  reasonable  excuse  given,  for  their  non- 
production  (m) :  so,  mortgagees  who  allowed  the  mortgagor  to 

(d)  HoUnson  v.  Briggs,  1   Sm.  &  303. 
G.  188.  {h)  1  Ph.  255. 

(c)  Taylor  v.  BaTcer,  5  Pri.  306.  (I)   Worthington  v.  Morgan,  16  Sim. 

(/)  See.  Gibson  v.  Ingo,  6  Ha.  124.  547;  Hewitt  v.  Loosemore,  9  Ha.  449, 

(jf)  Penny  v.  Watts,  1  Mao.  &  G.  458;    Peto   v.  Hammond,    SO   Beav. 

160,  158.  861  ;  8  Jur.  N.  S.  550. 

(h)  Jones  v.  Williams,  24  Beav.  47,  (m)  Hewitt  v.  Loosemore,  ubi  swprcL ; 

59.  Espin  v.  Pemberton,  4  Drew.  333  ;  3 

(»')  Whitlread  v.  Jordan,  1  Y,  &  C.  De  G.  &  Jo.  547 ;  Hopgood  v.  Ernest, 
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retain  the  deeds,  in  order  to  enable  him  to  raise  a  specified     Chap.  xv. 

sum,  in  priority  to  their  mortgage,  were  postponed  to  a  subse-       ^^''^'*' 

quent  incumbrancer  beyond  the  specified  limit,  who  obtained 
possession  of  the  deeds  without  notice  of  the  prior  claim  (n) : 
so,  a  mortgagee  having  notice  that  a  bill,  which  formed  part  of 
the  consideration  for  the  purchase  of  the  estate  by  the  mort- 
gagor, remained  unpaid,  has  been  held  bound  to  inquire 
whether  the  vendor  has  any  lien  on  the  estate ;  the  deed  of 
conveyance  leaving  the  point  doubtful  (o)  :  so,  a  purchaser  where  he  has 
dealing  with  trustees  for  sale  at  a  time  or  under  circumstances  peou  bveacli 
suggestive  of  the  probability  of  the  sale  being  a  breach  of  trust,  of  trust, 
is  bound  to  inquire  and  see  whether  any  such  breach  is  in 
fact  being  committed  (j)) :  so,  a  purchaser,  buying  under  special 
conditions,  has  been  held  to  be  affected  with  notice  of  a 
vendor's  lien  under  a  sale  prior  to  the  stipulated  coromence- 
ment  of  his  short  title  (gr) :  so,  the  mere  omission,  on  the  part 
of  a  lessee  to  inquire  whether  there  are  any  restrictive  cove- 
nants affecting  the  property,  has  been  held  sufficient,  even  in 
the  case  of  a  mere  yearly  tenant,  to  fix  him  with  notice  of 
the  existence  of  such  a  covenant  (r).  Whether  the  circum- 
stance that  a  biU  of  exchange  is  made  payable  to  the  order  of 
a  married  woman  is  notice  that  it  relates  to  her  separate 
estate,  appears  doubtful  (s). 

But,  on  the  other  hand,  a  private  Act  of  Parliament,  or  a   Cases  in 
private  Act  made  public  (t),  is   not,   in   itself,  notice   to   a  purcjiaser  is 

iDurchaser ;    nor  is  registration  of   a  deed,  &c.,  in  a  county  not  affected 
•■•  '  °  "^    with  notice, 

register  (u),  nor  registration  of  a  judgment  at  the  Common 

3  De  G.  Jo.  &  S.  116  ;  and  ride  ivfrct  28  Beav.  59,  as  to  how  the  lien  may 

p,  799.  be  lost  by  the  vendor's  acquiescence. 

(»)  Lloyd  v.AUwood,ZT>cG.&.  Jo.  (r)  Wilson  v.  Bart,  L.  E.   1  Ch. 

614;  Smith  v.  Emns,  28  Beav.  59;  Ap.  463;  and  see  Parler  v.  Whyte, 

and  see  Carter  v.  Carter,  3  K.  &  .To.  1  H.  &  M.  167,  and  suprA,  p.  703. 
646 ;  StacMmise  v.  leuli/  Jersey,  1  J.  (s)  Dawson  v.  PHnce,  2  De  G.  & 

&  H.  721.  Jo.  41. 

(o)  Fvall  y.  Ellis,  16  Beav.  350.  (<)  3  Bos.  &  P.  578  ;  Sag.  758  ;  see 

(p)  Stroitr/hiU  v.  Anstey,  1  De  G.  Dawson  v.  Paver,  5  Ha.  415. 
•M.  &  6.  635.  (")  Hodgson  v.  Dean,  2  Sim.  &  St. 

(g)  Peto  V.  Hammond,  30  Beav.  508  ;  221  ;  affirmed,  see  Sug.  761.     Query, 

8  Jur.  N.  S.  550 ;   Morland  v.  Gooh,  the  remark  contrA,  in  Ford  v.  White, 

L.  K.  6  Eq.  252,    See  Smith  v.  Evans,  16  Beav.  124. 
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Pleas  (k),  nor  the  entry  of  a  document  on  the  court  rolls  of  a 
manor  (y),  notice,  unless  he  make  a  search  extending  over  a 
period  comprising  the  entry  in  the  register  or  court  rolls  (as 
the  case  may  be)  :  nor  is  a  commission  of  bankruptcy,  nor  a 
vesting  order  in  insolvency,  in  itself  notice  {z),  although 
gazetted  (a) ;  nor  is  a  decree  in  a  Court  of  Equity  (5),  nor  a  lis 
pendens,  unless  registered  in  the  Court  of  the  Common 
Pleas  (c) :  although  in  all  these  cases  the  purchaser  has  the 
means  of  acquiring  notice. 


As  to  lis 
pendens. 

BeUa/my  v. 
Sabine, 


The  general  doctrine  of  lis  pendens  has  already  been  referred 
to ;  but  requires  to  be  more  carefully  considered.  In  Bellamy 
V.  Saline  (d),  the  principles  on  which  the  doctrine  depends 
were  fully  discussed.  The  circumstances  were  shortly  these  : 
In  1827,  A.,  a  tenant  for  life,  sold  his  life  estate  to  B.,  tenant 
in  tail  in  remainder;  shortly  afterwards,  B.  suffered  a  recovery, 
and  sold  the  estate  to  C.  in  fee ;  in  1828  B.  died,  leaving  D. 
his  heir-at-law,  who,  if  no  recovery  had  been  suffered  by  B., 
would  have  been  next  tenant  in  tail.  D.,  in  1830,  filed  a  bill 
against  A.  and  C.  to  set  aside  both  sale  transactions,  on  the 
ground  of  fraud ;  pending  the  suit,  and  before  a  decree  was 
made,  C.  mortgaged  part  of  the  estate  to  E.  In  1835  a  decree 
was  made,  dismissing  the  bill  against  A.,  but  setting  aside  the 
sale  to  C.  as  fraudulent,  and  directing  a  reconveyance  from 
C.  to  D.  free  from  incumbrances,  on  payment  of  what  should 
be  found  due  from  D.  to  C.  Subsequently,  A.,  who  had  not 
received  his  purchase-money,  filed  a  bill  against  D.,  C,  and 
C.'s  incumbrancers,  for  specific  -performance  of  his  contract, 
and  the  question  was  as  to  the  right  of  priority  between  A. 


(a)  See  and  consider  2  &  3  Vict. 
c.  11,  s.  5. 

(j/)  Bugden  v.  Signold,  2  Y.  &  C. 
C.  C.  377  !  and  see  Lane  v.  Jackson, 
20  Bear.  635. 

(si)  See  Hitchcox  v.  Sedgwich,  on 
appeal,  Sug.  762;  lie  AtJcinson,  2 
De  G.  M.  &  G.  140  ;  Cannan  v.  South 
E.  R.  Co.,  7  Exoli.  843  :  and  see,  as 
to  notice,  Pihe  v.  Stephens,  12  Q.  B. 
465  ;    Pennell  v.  Stephens,  1  C.   B, 


987  ;  Ch-een  v.  Laurie,  1  Exch.  335 ; 
Re  Ban's  Trusts,  4  K.  &  Jo.  219,  and 
cases  cited  :  notice  to  a  solicitor's 
clerk  held  insufficient. 

(a)  Sowerby  r.  Broohs,  4  B.  &  Aid. 
523. 

(6)  Sug.  760. 

(c)  2  &  3  Vict.  e.  11,  s.  7. 

Id)  3  Jur.  N.  S,  943  ;  1  De  G.  & 
Jo.  566, 
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for  his  unpaid  purchase-money,  and  E.  the  mortgagee  pendente     Chap.  XV. 
lite  for  his  mortgage  debt.     \.-Q.  Wood,  on  the  ground  that  a  ^^^^-^ — 


person  who  buys  pending  a  suit  is  to  be  bound  by  the  result 
in  the  same  way  as  if  he  had  been  a  party  to  it  (e),  postponed 
the  claim  of  E.  to  that  of  A. :  but,  on  appeal  to  the  full  Court, 
Lord  Cranworth,  after  reviewing  the  earlier  authorities,  rested 
the  doctrine,  not  on  the  ground  of  implied  notice,  the  conse- 
quence of  which  might  be  that  the  person  affected  with  notice 
is  affected  with  notice  of  everything  reasonably  deducible 
from  or  appearing  in  the  suit,  but  on  the  ground  that  a 
litigant  party  cannot,  pending  the  litigation,  confer  any  right 
to  the  proi^erty  in  dispute,  so  as  to  prejudice  the  opposite 
party  ;  and  held  that  the  pendency  of  D.'s  suit  against  A.  and 
C.  did  not  amount  to  notice  of  the  equitable  rights  of  A. 
against  C. :  and  Lord  Justice  Turner  also  laid  it  down  that 
the  doctrine  is  not  founded  upon  any  of  the  peculiar  tenets  of 
a  Court  of  Eqviity  as  to  implied  or  constructive  notice;  but 
that  it  is  a  doctrine  which  prevails  alike  both  at  Law  and  in 
Equity,  resting  on  this  foundation,  viz.,  that  it  would  be  impos- 
sible that  any  action  or  suit  could  be  brought  to  a  successful 
termination,  if  alienation  ^;f9i(/fv(ie  lite  were  pennitted  to 
prevail. 

This  case  seems  to  have  established  the  rule,  that  lis  llcumrkson 
pendens  does  not  affect  a  defendant  with  notice  of  the  plain- 
tiff's rights,  other  than  those  asserted  in  the  pending  liti- 
gation. Of  course,  where  the  plaintiff  claims  no  interest 
in  the  property,  as  in  an  interpleader  suit,  the  pendency 
of  the  suit  will  protect  the  interests  of  the  defendants 
inter  se.  In  a  later  case  (/),  where  the  deficiency  of  a  tes- 
tator's personal  estate  was  raiseable  out  of  two  real  estates 
separately  devised  to  A.  and  B.,  and  an  order  was  made 
in  1846,  in  a  creditor's  administration  suit,  for  the  sale  of 
A.'s  estate  alone  without  prejudice  to  liis  right  of  contribu- 
tion against  B.'s  estate,  and  in  1852  the  suit  ^\■as  registered 
as  a  lis  pendem,  and  shortly  afterwards  B.  mortgaged  to  C. 

(c)  See  sliorthand  writer's  note  of      943. 
the  V.-C.'s  judgment,  3  Jur.  N.  S,       ,  iflTijkr  v.  Thoinas,  25  Bear.  47- 
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wlio  had  notice  of  A.'s  claim,  it  was  held  that  there  was  a 
lis  penderis  as  regarded  A.'s  rights,  and  that  C.'s  claim  must 
be  postponed  thereto.  But  in  this  case  the  Court  had  made 
a  decree  in  favour  of  one  defendant  as  against  his  co-defendant, 
before  the  registration  of  tlie  lis  pendens  and  the  creation  of 
the  mortgage ;  which  sufficiently  distinguishes  it  from  Bellamy 
V.  Sabine;  and  justifies  Lord  Eomilly's  decision,  that  a  pur- 
chaser having  notice  of  a  registered  lis  pendens,  must  be  taken 
to  have  notice  also  that  the  Court  had  made  a  decree,  that 
one  defendant  had  a  right  to  stand  in  the  place  of  another  {g). 


Notice  of  a 
past  tenancy ; 


of  a  lease. 


So,  notice  of  a  past  tenancy  is  no  notice  of  the  tenant's 
equitable  interests  (A) ;  nor  is  a  purchaser  from  a  derivative 
lessee  affected  with  constructive  notice  of  peculiar  and  unusual 
covenants  in  the  original  lease  (z) ;  nor,  although  a  purchaser 
of  a  lease  is  bound  to  know  from  whom  the  lessor  derived 
his  title,  is  he  affected  with  notice  of  all  the  circumstaiaces 
under  which  he  so  derived  it  {k) ;  but  if  he  buy  under  an 
engagement  not  to  call  for  his  lessor's  title,  he  will  have 
imputed  to  him  all  the  knowledge,  which,  by  prudent  inquiry, 
he  might  have  obtained  (J)  :  nor,  semUe,  is  notice  of  a  lease 
notice  of  collateral  facts  mentioned  in  the  lease  (m) :  and  in 
order  to  fix  notice,  there  ought  to  be  a  reasonable  opportunity 
for  examining  the  lease  (n). 


Wliat  inquiry       ISTor,  where  a  sale  by  fiduciary  vendors  is  apparently  regular, 

made  on  pur-    ^^^d  a  purchaser  inquire  into  collateral  questions — such  as 

trastTel*^^"'"     *^®  ™°*^^  ^"^  which  the  sale  has  been  conducted  (o), — although 

he  will  be  affected  with  notice  of  a  breach  of  trust  clearly 


{g)  But  see  Lord  St.  Leonards' 
comments.  Sag.  V.  &  P.  760. 

(7i)  Miles  V.  LangUy,  1  Euss.  &  M. 
39 ;  and  see  Mwrtyr  v.  Lawrence,  2 
De  G.  Jo.  &  S.  261  ;  and  iiide  supra, 
pp.  416,  792.  * 

(i)  See  Haribury  v.  Litcltfidd,  2 
My].  &  K.  633,  and  1  Ha.  62 ;  Wil- 
hrahami  v.  Livesey,  18  Bear.  209. 

(Jc)  Att.-Gen.  v.  Backhouse,  17  Ves. 
293. 


(I)  Molson  y. -Plight,  11  Jur.  N.  S. 
147  ;  34  Beav.  118. 

(m)  See  Dmimgton,  v.  Hamilton, 
Kay,  556. 

(»)  Bruwfit  y.  Morton,  3  Jur.  N.  S. 
1198. 

(o)  See  B(yren  v.  Dann,  2  Ha,  4jl0, 
450.  So,  as  regards  a  purchase  hy 
trustees;  see  Ware  y.  Lord  Egmont, 
4  De  G.  M.  &  G.  460. 
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deducible   from   facts  appearing  on  the  face  of  the  assur-     Chap.  xv. 

ance  (p)  or  suggesting  inquiiy  {q) :  nor  is  notice  of  a  tenancy       ^°°''"  ^' 

constructive  notice  of  the  lessor's  title  (r) :   nor,  where  the 

vendor  is  liimself  the  tenant,  and  has  acknowledged  payment 

of  the  purchase-money  both  in  the  body  of  the  conveyance 

and  by  the  usual  indorsed  receipt,  is  the  tenancy  notice  of 

his   lien   for   any  part  thereof  which  may  in  fact   remain 

impaid  (s) :  nor  will  a  bond  fde  purchaser,  otherwise  without 

notice,  be  affected  by  the  mere  circumstance  of  the  vendor 

having  been  out  of  possession  for  many  years  (if) :  nor  does  Absence  of 

the  mere  absence  of  the  title  deeds  seem  in  itself  to  be  notice  ^l^  farnoticc. 

of  the  interest  of  the  person  holding  them  («) ;  although  it 

may  be  otherwise  if  their  absence  is  not  explained  or  accounted 

for  {■)') :  nor  does  notice  of  the  preparation  of  a  draft  seem  in 

itself  to  be  notice   of  the  executed  deed  (y) :   nor,  on  the 

purchase  of  A.,  one  of  two  adjoining  estates  belonging  to  the 

same  owner,  is  notice  of  building  covenants. entered  into  by 

such  owner  with  a  mortgagee  of  the  adjoining  estate  B.,  notice 

of  the  expenditure  on  both  estates  of  money  which,  under  the 

covenant,  ought  to  have  been  expended  on  V>.  exclusively  (2). 

It  can  hardly  be  doubted,  that  the  mere  fact  of  attesting  Attesting  - 
the  execution  of  a  deed  will  not  fix  the  witness  with  notice  fixed^wiSi' 
of  its  contents  [a) ;  nor  where  a  purchaser  is  informed  of  the  "°„'j;^®of^';°  j; 
existence  of  an  instrument  which  may,  but  does  not  neces- 
sarily, affect  the  property,  and  he  is  assured  that  the  instru- 

(l-))  See   Att.-Gcn.   v.   Pargeter,    6  (j)  Worthington    v.    Morgan,    16 

Beav.  150  ;   and  Kcr  v.  Lord  Dun-  Sim.  547  ;  Ileicitt  v.  Loosemore,  449, 

rjannon,  1  Dru.  &  W.  609,  542.  458  ;  see  JDryden  v.  Frost,  3  Myl.  & 

(2)  Boursot  V.  Savage,  L.  K.  2  Eq.  C  670  ;  Atterbunj  v.  Wallis,  2  Jur. 

234_  N.   S.   343  ;    reversed,    ibid.    1177  ; 

()•)  Sug.  762.     Barnhart  v.  Green-  Peto    v.  Hammond,   30  Beav.   495 ; 

shields,  2  Eq.  E.  1217  :  see  and  dis-  8   Jur.  N.  S.   550 ;  and  vide  supra, 

tinguish  Bailey  v.  Richardson,  9  Ha.  p.  795. 
-3^  (2/)  See    Oothay    v.   Sydenham,   2 

(s)  See  White  v.  Wak^eld,  7  Sim.      Bro.  C.  C.  391. 
,Qj  (z)  Ilarryman  v.  Collins,  18  Beav. 

(t)  See  Oxwick  v.  Plumer,  Bao.  Ab.  19. 

Mortgage  (E.),  s.  3  ;  and  see  1  Ha.  63.  (a)  Beckett  v.  Cordley,  1  Bro.  C.  C. 

U)  Plumb  V.  Fluitt,  2  Anstr.  432  ;  357 ;   Welford  v.  Beezely,  1  Ves.  S.  7  ; 

Evans  v.  Bieknell,  6  Ves.  174;  and  Sug.  781  ;   SmoM  v.  Currie,  2  Dre. 

see  1  Ha.  63,  and  5  Ha.  279.  115. 
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ment  does  not  affect  that  property,  but  relates  -to  other 
property,  aud  he,  acting  fairly  aud  honestly,  believes  such 
statement,  and  it  turns  out  that  he  is  misled,  and  that  the 
instrument  does  relate  to  the  property,  will  he  be  fixed  with  a 
notice  of  its  contents  (h) ;  and,  even  where  he  is  aware  that 
the  instrument  affects  the  property,  and  he  has  not  availed 
himself  of  the  opportunity  of  examining  it,  it  has  been  held 
that  he  is  not  affected  with  notice,  if  he,  in  good  faith,  relies 
on  the  vendor's  statement  of  its  contents  (c) :  but  it  is  the 
clear  duty  of  the  purchaser  in  such  a  case  to  satisfy  himself, 
by  having  the  deed  examined  on  his  behalf;  and  this  decision 
must  be  cautiously  followed  {cl). 


Recitals,  liow 
far  notice. 


General 
notice  of  a 
document, 
when  insuffi- 
cient. 


Nor  will  a  purchaser  be  affected  by  an  ambiguous  recital  (c) ; 
though,  as  ^ve  have  seen,  an  erroneous  recital  of  an  instrument 
]nay  fix  him  with  knowledge  of  its  true  contents,  if  he  has 
had  the  opportunity  of  testing  it  (/) ;  nor  is  he  bound  li}- 
circumstances  inducing  merely  a  suspicion  of  fraud  {g) ;  or 
by  the  iisual  trusts  of  a  term  assigned  to  attend  the  inheri- 
tance (A),  where  no  reference  is  made  to  any  particular  instru- 
ment or  course  of  limitations :  so,  notice  of  there  being  a 
change  in  the  solicitors  who  ai'e  professionally  to  represent  a 
parti  cvilar  interest,  is  not,  in  itself,  notice  of  a  change  in  the 
ownership  of  such  interest  (j) ;  so,  although  mere  general 
notice  of  an  instrument  is  sufficient  to  fix  the  purchaser  \\\i\\ 
notice,  it  will  be  otherwise  where  it  is  accompanied  by  an 
erroneous  specific  statement  of  its  contents  (Ic). 


In  a  modern  case,  where  the  legatee  of  a  legacy  charged  on 
land,  assigned  it  for  value,  and  then,  without  the  concurrence 


(6)  See  Jones  y.  Smith,  1  Ph.  244, 
253  ;  and  see  West  v.  Meid,  2  Ha. 
260  ;  Aiterbury  v.  Wallis,  2  Jur. 
N.  S.  343 ;  rerersed,  ibid.  1177. 

(c)  Cox  V.  Coventon,  31  Beav.  378, 
sed  quare. 

(d)  See  1  Ph.  253  ;  and  i-ide  supra, 
p.  794. 

(e)  Kenney  v.  Broime,  3  Eidg.  P. 
C.  512;  and  see  2  Ha.  176. 


(/)  See  Hope  v.  Liddell,  21  Beav. 
183 ;  and  vide  swprd,,  p.  790. 

(ff)  Sug.  779 ;  M'Queen  v.  Far- 
qvJiar,  11  Ves.  467  ;  and  see  Cochrofl 
V.  Sutcliffe,  2  Jnr.  N.  S.  323. 

(70  Sug.  779. 

(«)  West  V.  Seid,  2  Ha.  249. 

(k)  He  Briglifs  Trusts,  21  Beav. 
434,  and  vide  supra,  p.  786. 
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of  the  assignee,  joined  in  moi-tgaging  the  estates  first  to  A.     Chap.  xv. 

and  then  to  B.,  tlie  latter  moi-tgage  being  expres.sed  to  be,  '-^ — 

"  siil)ject  to  prior  incumbrances,"  but  IS.  had  no  notice  of  the 
assignment  of  the  legacy,  and  the  mortgagors  did  not  appear 
t(j  liave  intended  to  include  it  among  "  prior  incumbrances," 
B.  was  held  to  have  priority  of  the  assignee  (f). 

And  it  appears  tliat,  aa  a  general  rule,  the  mere  omission  I'urchaser, 
to  ];Mirsue  inquiries  to  the  extent  to  which  a  prudent,  cautious,  b^md  to 
and  waiy  person  would  ordinarily  extend  them,  is  not,  in  "se  excessive 

,    .  caution. 

itself,  sufhcient  to  fix  a  bond  fide  purchaser  with  notice  of 
what  he  might  have  ascertained  by  pursuing  such  inquiries  (/«) : 
the  fact  of  the  conveyance  being  in  consideration  of  a  pre- 
existing debt,  would,  of  course,  induce  a  doubt  whether  the 
purchaser  Avere  acting  lonA  fide ;  and  it  has  been  held  that 
the  omission  to  inqilire  after  the  title  deeds  of  a  property 
must  be  attributed  to  a  suspicion  that  the  inquiry  if  made 
would  lead  to  disclosures  affecting  the  title  (7;). 

Where  A.,  a  solicitor,  mortgaged  property  to  B.,  his  client,  Whether  his 
and  handed  over  to  him  a  bundle  of  documents  M-hich  he  examine°thc 
falsely  represented  to  be  the  title  deeds  of  the  property,  and  t" po/tp^n^c""^ 
afterwards  sold  the  property  to  C,  and  delivered  to  him  tlie  '""• 
title  deeds  which  lie  had  fraudulently  retained,  it  was  held 
that  B.'s  negligence  in  not  examining  the  parcel  of  deeds  was 
not  sufficient  to  postpone  him  to  C.  (0)  ;  so,  where  the  earlier 
title  deeds  were  deposited  with  A,,  and  the  later  with  B.,  as 
securities  for  moneys  severally  advanced  by  them,  A.'s  deposit 
being  prior  in  point  of  time,  it  was  held  that  A.'s  omission  to 
call  for  the  later  deeds,  which  alone  showed  any  title  in  the 
mortgagor,  did  not  postpone  his  security  to  that  of  B.  {p)  '•  so, 
the  omission  of  a  transferee  of  a  mortgage  to  give  notice  of 

(I)  Greenwood  v.  OhurcUU,  6  Beav.  Mac.  &  G.  150. 

314,  (0)  Hunt  r.  Elmu,  28  Beav.  631  ; 

(m)  See  1  Phil.  257  ;  1  J.  &  L.  affirmed,  2  De  G.  F.  &  Jo.  578 ;  and 

•lil ;  Sug.  772,  775. '  tide  supra,  p.  794. 

(n)  HewiU   V.    Loosemore,    9    Ha.  (p)  Roberts  v.   Croft,  2  De  G.  & 

458  ;  and  see  WorMmgton  t.  Morgan,  Jo.  1. 
16  Sim.  647  ;  and  Penny  t.  ^Yatt^,  1 
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Ohap.  XV.     tlie  transfer  to  the  mortgagor,  wlio  has,  for  want  of  such 

Sect.  5.  .  -n    1 

notice,  dealt  with  the  original  mortgagees  as  it  they  were 

still  his  creditors,  has  been  held  not  to  prejudice  the  trans- 
feree's right  of  foreclosure  (q). 


Notice  to 
counsel, 
solicitor  or 
agent  is 
notice  to 
purchaser. 


The  purchaser,  (although  an  infant  purchasing  under  the 
sanction  of  a  Court  of  Equity  (r),)  is  bound  by  notice  to  his 
counsel  (s),  solicitor,  or  agent  (t),  or,  perhaps,  trustee  (u),  if 
acquired  either  in  the  same  transaction  (x),  or  in  a  prior  t»ans- 
action,  but  under  circumstances  which  satisfy  the  Court  that 
the  notice  must  have  been  recollected  (y).  The  presumption 
against  such  recollection,  would,  no  doubt,  be  stronger  in  the 
case  of  counsel  than  of  a  solicitor  (z) ;  and,  even  as  resjpects 
a  solicitor,  there  seems  to  be  a  difficulty  in  holding  that  a 
purchaser,  employing  one  who  has  not  acted  for  the  vendor, 
can  be  affected  by  notice  acquired  by  him  previous  to  re- 
tainer (a).  In  a  recent  case,  where  an  annuity  deed  was 
pre]3ared  by  the  grantee's  solicitor,  containing  a  covenant  by 
the  grantor  that  the  property  was  free  from  other  incum- 
brances, the  grantee  was  held  not  to  have  constructive  notice 
of  an  undisclosed  mortgage  which  his  solicitor,  in  conjunction 
with  other  persons,  had  upon  the  property  (jb). 


Although 


In  the  last  edition  of  this  work  it  was  stated  that,  as  a 


(S)  Witldngton  v.  Tate,  L.  E.  4  Ch. 
Ap.  288. 

()•)  TouLmin  v.  Stecre,  3  Mer.  210. 

(s)  Sheldon  v.  Cox,  Amb.  624. 

(i)  Toubnim  [t.  Steere,  ubi  suprd., 
CooTcson  V.  Lee,  23  L.  J.  Ch.  473  ; 
WaUns  Y.  Sibley,  9  Jur.  N.  S.  888. 

(«)  Wise  V.  Wise,  2  J.  &  L.  403. 

(x)  Brotherton  v.  Eatt,  2  Vern. 
574 ;  Lowther  v.  Cm-lton,  2  Atk.  242  ; 
Wilde  V.  aibson,  1  H.  L.  C.  614,  624  ; 
Twyoross  v.  Moore,  13  Ir.  Eq,  E.  250. 

(y)  Hm-greaves  v.  JRothwell,  1  Ke. 
164;  Brothers  v.  Bence,  Fitz.  118; 
Perkins  T.  Bradley,  1  Ha.  219,  (in 
■vrhioh  two  cases  the  solioitor  was  his 
own  client  in  the  later  transaction)  ; 
FuUer  v.  Bennett,  2  Ha.  394  ;  Nixon 


V.  Hamilton,  2  Dm.  &Wal.  391,  393  ; 
Lenehan  v.  M'Cabe,  2  Ir.  Eq.  342,352 ; 
Gerrard  v.  O'Reilly,  3  Dru.  &  W.  414, 
431  ;  and  see  Tylee  v.  Wehh,  6  Beav. 
552. 

(a)  See  5  Jarm.  Conv.  by  S.  490  ; 
Brine  v.  Featherstone,  4  Taunt.  873. 

(a)  See  Fuller  v.  Bennett,  2  Ha. 
394,  404,  and  Lord  Cottenham's  re- 
marlis  as  to  Mr.  Wightwick's  evidence 
in  Wilde  v.  Gibson,  t  H.  L.  Ca.  614, 
624 ;  Lane  x.  Jackson,  20  Bear.  535, 
as  to  notice  to  corporations,  &c., 
through  agent,  of  acts  of  bankruptcy, 
vide  suprd,,  p.  773,  n.  (k). 

(6)  Thompson  v.  Cartioright,  33 
Bear.  178;  affirmed  9  Jur.  N.  S. 
1215  ;  2  De  G.  Jo.  &  S.  10. 
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general  rule,  the  purchaser  is  equally  affected  witli  notice,     Chap.  xv. 

although  the  solicitor,  &c.,  be  also  employed  by  the  vendor  (c),  — — — '— — 

or  be  himself  the  vendor  (cl) ;  but  recent  decisions  have  some-  is  employed' 

what  modified  this  rule.     Thus,  the  mere  fact  of  the  niort-  ^L!'f„^?\^i» 

'  parties,  or  is 

gagor  being  a  solicitor  and  himself  preparing  the  deed,  and  himself  the 

.  .  vendor, 

of    the    mortgagee  employing   no   independent  professional 

adviser,  has  been  held  insufficient  to  fix  the  latter  with 
notice  of  a  prior  incumbrance  known  to  the  solicitor  («) :  the 
mortgagee  or  purchaser  may  not  desire  to  employ  a  solicitor, 
but  if  he  knowingly  constitute  the  relation  of  solicitor  and 
client  between  himself  and  the  solicitor  of  the  party  with 
Avhoni  he  is  dealing,  he  will,  of  course,  be  affected  with  notice 
of  any  prior  incumbrances  of  which  the  solicitor  is  cog- 
nizant (/) :  and  though  a  purchaser  is  not  necessarily  to  be 
held  to  have  employed  his  vendor's  solicitor,  because  he 
employed  no  other,  yet  if  he  employ  no  solicitor,  he  must  be 
hold  to  have  exactly  the  same  knowledge,  and  be  liable  for 
negligence  to  the  same  extent,  as  if  lie  had  employed  one  {r/). 

It  was  decided  by  Lord  Brougham,  in  opposition  to  the  Client,  how 
opinion  of  Sir  J.  Leach,  that  a  client  is  not  to  be  affected  ,"th  notice  of, 
with  notice  of  a  prior /ra«f?  committed  by  his  solicitor,  which  ^^^^^^^^  '"^ 
the  latter  would,  of  course,  conceal  {h).     This  decision  may, 
perhaps,  be  thought  to  be  inconsistent  with  others,  in  which 
it  has  been  held,  that  a  mortgagee,  employing  the  mortgagor 
as  his  counsel  or  solicitor,  is  affected  with  notice  of  a  prior, 
and,  as   a  gainst  the  clicnt-viortgagee — which  is  sufficient  to 
bring  the  case  within  Lord  Brougham's  x&&sonmg—fratuhilcn,t 
incumbrance  created  by  such  mortgagor  (i).     Thus,  where  a 

(c)  Le  Neve  v.  Le  Neve,  3  Atk.  see  De  G.  F.  &  Jo.  38. 
p.  648  ;  Dryden  t.  Frost,  3  M.  &  C.  ig)  Per  Lord  Romilly,  mAtUrburij 

670  •  SlMrpe  v.  Foy,  L.  E.  4  Ch.  Ap.  r.   WaUis,  2  Jur.  N.  S.  3i4,  1177;  8 

g5_  '  De  G.  M.  &  G.  454. 

(cl)  Sliddon  V.   Cm,   Ambl.    624  ;  {h)  Kennedy  t.  Ch-een,  3  Myl.  &  K. 

Dryden  v.  Frost,  uU  luprd. ;  Ueviitt  t.  699  ;  Allerlury  v.  Wallu,  2  Jur.  N.  S. 

Uosemore,  9  Ha.  449;  Robinson  v.  1177;   WiUes  v.  OrcenhiU,  29  Beav. 

Brigi/s,  1  Sm.  &  G.  188;  Spencer  v.  387;  Ex  parte  Rogers,  8  De  G.  M.  & 

Topham,  22  Bear.  573.  G.  271. 

(e)  Espin  v.    Pemberton,   4  Drew.  (0  SJieldon   y.    Cox,    Amb.    624 ; 

333  •  3  De  G.  &  Jo.  547.  Marjoribanhs  v.  Hovenden,  6  Ir.  Eq. 

(/)  S.  C. ;  and  eeePeiry  v.  EoU,  2  K.  238  ;  but  see  Kendall  v.  Hulls, 
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Chap.  XV. 
Sect.  5. 


solicitor  took  a  mortgage  of  an  equity  of  redemption,  which 
he  submortgaged,  and  afterwards  joined  with  the  first  mort- 
gagee and  the  mortgagor  in  a  ne^v  mortgage  of  the  propertj'', 
acting  as  the  solicitor  of  all  parties  in  the  transaction,  but 
not  disclosing  the  existence  of  the  submortgage,  it  was  held 
that  the  new  mortgagee  was  affected  with  the  solicitor's 
knowledge,  and  his  security  was  to  that  extent  displaced  (/.;). 
So,  where  a  purchaser  employed  one  of  three  fiduciary  OAvners 
as  his  solicitor  in  the  transaction,  he  was  fixed  with  con- 
structive notice  of  the  trust  (I). 


Notice  to 
town  agent  of 
solicitor. 


Notice  to  a  town  or  country  agent,  would,  in  general,  be 
notice  to  the  principal  solicitor  (wi) :  but,  probably,  the  mere 
fact  of  the  purchaser's  solicitor  allowing  (from  motives  of 
private  friendship,)  the  A^endor's  solicitor  to  transact,  for  his 
oAvn  benefit,  the  principal  part  of  the  business  which  is 
usually  done  by  the  former,  would  not  be  sufticient  to  con- 
stitute an  agency  (»). 


Professional 
confidential 
communica- 
tions, notice 
not  to  be 
proved  by. 


For  the  purpose  of  fixing  a  purchaser  Avith  notice,  tlic 
evidence  of  his  counsel,  solicitor  (o),  or  (probably)  certificated 
conveyancer  {p),  respecting  confidential  (g-),  professional  com- 
munications, is  inadmissible :  and  the  rule  includes  the 
clerk  of  the  professional  adviser  (r),  and  the  agent  (s)  or 
•accountant  (<)  employed  by  the  solicitor ;  and  also,  according 
to  a  modern  decision  in  Equity,  a  person  Avhom  the  client 


11  Jur.  864  :  Hewitt  T.  Loosemore,  9 
Ha.  457  ;  Hopkins  v.  Amery,  2  Giff. 
292 ;  6  Jur.  N.  S.  1047. 

(Ic)  Atterhv/ry  v.  Wallis,  8  De  G. 
M.  &  G.  454 ;  see  too  Roberts  v.  Croft, 
2  Ue  G.  &  Jo.  1 ;  Hunt  v.  Elmes,  28 
Beav.  631 ;  2  De  G.  F.  &  Jo.  578  ; 
Ogilvie,  v.  Jeaffreson,  2  GifT.  353  ;  6 
Jur.  N.  S.  970  ;  cases  of  subsequent 
fraud  by  the  solicitor. 

(1)  Boursot  V.  Satage,  L.  K.  2  Eq. 
134. 

(m)  See  and  consider  Norris  v.  Lc 
Neve,  3  Atk.  37  !  Sug.  756. 

(n)  See  Kendall  v.  Hulls,  11  Jur. 
864. 


(o)  See  Parhhurst  v.  Lou-ten,  2  Sw. 

194  ;  Volant  v.  Sayer,  13  C.  B.  231. 
{p)  See  Cromack  v.  Heathcote,   2 

Bro.  &  Bing.  4 ;  Greslcy  on  Ev.  380, 
2nd  edit. 

{q)  Walsh  V.  Trevanion,  15  Sim. 
577. 

()•)  Taylor  v.  Forster,  2  Car.  &  P. 

195  ;  Foot  V.  Hayne,  Ey.  &  Mo.  165  ; 
Clmnt  V.  Brown,  9  Ha.  794. 

(«)  Steele  v.  Stewart,  1  Pli.  471  ; 
Lafone  v.  Falldand  Islands  Coy.,  4  K. 
&  J.  34. 

(*)  Walsham  v.  Staintoii,  2  H.  & 
M.l. 
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consults  as,  and  supposing  liim  to  be,  a  solicitor,  but  who  is     Chap.  xv. 
not  so  in  fact  (m)  :  but  not  (it  would  appear)  an  unprofes- 


sional agent  employed  by  the  purchaser  himself  (x),  unless  within  tlie 
he  be  used  merely  as  the  medium  of  communication  with  the  '""^'^" 
professional  adviser  (?/) :  and  the  privilege  extends  to  commu- 
nications   made    through   an    unprofessional   agent  to  the 
professional  adviser  (z). 

But  the  rule  does  not  include  a  solicitor  whom  the  pur-  wuo  are  not 
chaser  consults,  not  professionally,  but  as  a  friend,  agent,  or  7uie.™  * 
steward  («) ;  nor,  where  the  same  solicitor  is  employed  Ly 
both  parties,  does  it  extend  to  communications  \\hich  the 
purchaser  makes  to  him  as  solicitor  for  the  vendor  (h) :  nor 
to  communications  made  to  the  solicitor  from  collateral 
quarters  (c) ;  nor  to  a  map  of  the  estate  -N^'hich  the  owner 
leaves  with  his  solicitor  for  the  purpose  of  effecting  a  sale  (d) ; 
nor  to  matters  which  have  come  to  his  knowledge  vmpro- 
fessionally  (e) ;  nor  to  coummnications  between  co-defen- 
dants (/),  or  between  the  solicitors  of  adverse  parties  (r/) ; 
nor  to  cases  of  fraud  or  other  criminality  (A) :  but  it  extends 
to  all  communications  M'hicli  take  place  between  the  purchaser 
and  his  solicitor  (as  such)  with  reference  to  the  purchase  (i), 

(u)  C'u/ley   V.   Richards,   19  Beav.  K.  572.    As  to  documents  being  pri- 

404 ;  see  contra,  at  Law,  Fountain  y.  yilegecl  on  the  ground  of  their  politi- 

Younff,  6  Esp.  113.  eal  character,  sec  Wadeer  v.  TJie  East 

(x)  Kerr  V.  Gillespie,  7  Beav.  572;  India  Coy.,  2  Jur.  N.  S.  407.     As  fo 

ami  see  1  Ph.  693  ;  Gbjn  v.  Oanlficld,  illegal  secrets,  see  Gartside  v.  Outram, 

3  Mac.  &  G.  +63.  3  Jur.  N.  S.  39. 

(y)  Reid  i'.  Langlois,  1  Mac.  &  G.  {d)  Doc  d.  Marriott  v.  Lord  Hert- 

627.  ford,  13  Jur.  632. 

{z)  C'arpmael  v.   Poms,  1  Ph.  C,S7  ;  (c)  Dieyer  v.  Collins,  7  Exch.  639. 

Russell  V.  Jackson,  9  Ha.  387.  (/)  Goodallv.  Little,  1  Sim.  N.  E. 

(n)  See  Wilson  i.  Rxstall,   4  T.  R.  155  ;  Glyn  r.   Caulfield,  3  Mae.  &  G. 

7.')3,    759  ;    Hughes    t.    Biddulph,   4  463. 

Ilnss.  190  ;  (irccnlavx.  King,  1  Beav.  (g)  Gm-c  v.  Harris,  15  Jur.  1168, 

137  ;  and  see  BlenJcinsopp  v.  Blenhin-  V.-C.  P. ;  S.  C,  as  Gore  T,  Bowser,  5 

sopp,  10  Beav.  277  ;  reversed  on  fur-  De  G.  &  S.  30. 

thcr  evidence,  2  Phil.  607;  Ooodail  v.  (A)  Reg.  v.  Arery,  8  C.  &  P.  596  ; 

LittU,  1  Sim.  N.  K.  155  ;   Ex  parte  Gartside  v.  Outram,  3  Jur.  N.  S.  39; 

Hau'ley,  20  L.  T.  253.  FoUett  v.  Jefferyes,  1  Sim.  N.  S.  3 ; 

(4\  See  Perry  v.  Smith,  9  JI.  &  W.  Charlton  y.   Coombes,   9  Jur.   N.  S. 


681. 


534. 


(r)  Samjcr  v.  Birrhnore,  3  Ifyl.  &  (/)  See  Clagett  v.  Phillips,  2  Y.  & 
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and  to  documents  belonging  to  the  purchaser  which  he  leaves 
with  his  solicitor  {k) :  nor  does  the  privilege  cease  by  reason 
of  tlie  professional  adviser  acquiring  a  personal  interest  in  the 
property  to  the  title  of  which  the  confidential  communication 
related  (/) ;  or  of  his  having  ceased  to  practise  {m). 


To  whom  the 

privilege 

extends. 


The  privilege  is  for  the  protection  of  the  client,  not  for 
the  benefit  of  the  solicitor ;  and  it  is  good  as  against  all 
persons  claiming  adversely  to  the  client ;  but  not  as  between 
persons  claiming  under  him  {n).  In  a  recent  case,  it  appears 
to  have  been  considered  doubtful  whether  the  privilege  does 
not  cease  on  the  death  of  the  client  (o). 


opinions,  &o. 


Nor  will  It  appears  that  even  the  purchaser  himself  will  not,  if  a 

obliged  to  Suit  be  instituted  against  him,  be  bound  to  produce  letters 
oDinicms"&r'  ''''ritten,  or  cases  stated,  for  the  opinion  of  counsel,  either  by 
himself  or  his  solicitor,  with  a  view  either  to  that  suit  or  even 
to  a  suit  with  third  parties,  if  respecting  the  same  matter  and 
involving  the  same  question  to  which  such  letters  and  cases 
relate;  nox  d fortiori,  t]xe,  opinions  obtained  on  such  letters 
and  cases  {p) ;  and,  according  to  recent  decisions,  the  same 
privilege  seems  to  exist  in  favour  of  cases  laid  before  counsel 
and  letters  written  to  a  solicitor  for  legal  advice  with  reference 
to  a  known  defect  in  title,  although  not  with  any  view  to 
threatened  litigation  (g) :  but,  of  course,  an  opinion  which  in 


C.  C.  C.  82 ;  Qwrprmd  v.  Powis,  1  Ph. 
692 ;  ITemng  v.  Cloherry,  1  Ph.  91 ; 
Jones  V.  Pugh,  1  Ph.  96  ;  as  to  forms 
of  the  demurrer,  see  Walsh  v.  Tre- 
vanion,  15  Sim.  577. 

(k)  Sug.  786 ;  but  where  land  was 
recovered  in  ejectment,  the  solicitor 
of  the  defendant  was  held  bound  in 
Equity  to  state  to  whom  he  had  on 
belialf  of  his  client  delivered  the  title 
deeds ;  Banner  v.  Jackson,  1  De  G-.  & 
S.  472.  So,,  at  Law,  the  solicitor  of  a 
mortgagee  has  been  compelled  to 
show  a  deed  for  the  mere  purjoose  of 
identification  ;  Phelps  v.  Preti',  3  El. 
&  B.  430. 

Q)  Chant  v.  Brown,  7  Ha.  79. 


(m)  C'ulley  v,  Richards,  19  Beav. 
404. 

(m)  See  Oresley  v.  Movjsley,  2  Jur. 
N.  S.  156  ;  2  K.  &  Jo.  288  ;  Russell 
V.  Jackson,  9  Ha.  387. 

(o)  Charlton  v.  Coombcs,  9  Jur. 
N.  S.  534. 

(p)  Holmes  v.  BaddeUy,  1  Ph.  476  : 
and  see  earlier  cases  there  cited. 
Brown  v.  Oakshoit,  12  Beav.  252  ; 
Thompson  v.  Folk,  1  Dre.  21  ;  Wright 
V.  Vernon,  1  Dre.  344 ;  Jenkyns  v. 
BusJihj,  L.  R.  2  Eq.  547. 

(q)  See  Pearse  v.  Pearse,  1  De  6. 
&  S.  12  ;  Herring  v.  Cloherry,  1  Ph. 
91 ;  Holmes  v.  Baddeley,  ib,  476  ;  Lord 
Walsingham  t.  Goodricke,  3  Ha.  122 ; 
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effect  was  taken  for  the  joint  benefit  of  the  party  seeking  and     Chap.  xv. 
the  party  refusing  production  is  not  protected  (r).   An  opinion  '— — 


talfen  by  another  party  in  the  same  interest,  and  confidentially 
communicated  to  the  purchaser,  tlie  latter  not  only  need  not 
produce,  but  is  actually  bound  to  conceal  (s). 

As  to  the  effect  of  notice  when  established ; — It  may  be  Effect  of 
laid  down  as  a  general  rule,  that  a  purchaser  with  notice,  is,  "'''■"^''' 
in  Equity,  "bound-  to  the  same  extent,  and  in  the  same 
manner  as  the  person  was  of  whom  he  purchased "  {t) :  for 
instance,  he  will  be  bound  by  a  trust,  or  incumbrance,  or  by 
any  agreement  respecting  the  estate,  of  which  he  has  notice, 
and  wliich  would  have  bound  the  estate  in  the  hands  of  the 
vendor  («)• 

The  consideration  of  how  far  the  purchaser  is  bound  by  Notice  of 

notice   of    an   executory  or   executed   agreement,  whicli  i.s,  ^^"^  estates 

either  wholly  or  in  part,  void  or  voidable,  gives  rise  to  ques-  ^rcemcnts, 

tious  of  greater  difficulty.  far  biading. 

Where  A.,  seised  in  fee,  in  consideration  of  his  son's  mar-  Purchaser 
riage  settled  the  estate  on  himself  for  life,  with  remainder  to  (^  nfg  and 
his  son  for  life,  with  the  usual  limitations  in  strict  settlement  ™™"]'°f  j""' 

Ecece  v.  Trye,  9  Beav.  316  ;  Penrud-  acts    impeached  by  the    bill   is  no 

doci:  V.  Jlammond,  11  Beav.  59,  61  ;  ground  for  their  production,  see  13 

Hawhina  v.  Oathercole,  1  Sim.,  N.  K.  Jur.  972  ;  aud  see  Eussdl  v.  Jackson, 

150  ;  Manser  v.  Six,  1  K.  &  J.  451 ;  9  Ha.  387  ;  Stainton,  v.  Chadwich,  13 

OalUy  T.   Eiclmrds,    19   Beav.   401  ;  Beav.  320 ;  3  Mac.  &  G.  575. 

Manly  v.  Beioicke,  8  De  G.  M.  &  G.  (r)  ReyneU,  v.  Sprye,  10  Beav.  51  ; 

476  ;  but  see  Seadonv.  Kinff,  17  Sim.  and  see   Warde  v.    Warde,  3  Mac.  & 

34  ;  Fliyht  v.  Robinson,   8  Beav.  22.  G.  365  ;  a  case  of  husband  and  wife  : 

As  to  cases  of  fraud,  see  Addis  v.  and  Tuguiell  v.  Hooper,  10  Beav.  348, 

CampleU,  1   Beav.  258  ;  Bassford  v.  where  the  solicitor  taking  the  opinion 

BUikesley,   6   Beav.   131,    and    cases  was  a  truitee  for  both  the  litigants  ; 

there  cited  ;  KeUy  v.  Jackson,  13  Ir.  Devaijnes  v.  Robinson,  20  Beav.  42. 

Eq.  E.  129  ;  Swift  v.  M'Ternan,  13  (s)  Entlioven  v.  Cohb,  5  De  6.  &  S. 

Ir.  Eq.  E.  119  ;  I'oUett  v.  Jefferyes,  1  597,  and  2  De  G.  M.  &  G.  632  :  and 

Sim.  N.  K.  1  ;  13  Jur.  465  ;  on  ap-  see  Fm  v.  Guppy,  13  Beav.  457. 

peal,  972  ;  ReyneU  v.  Sprye,  10  Beav.  ((;  Sug.  749  ;  Tayhr  v.  StihbeH,  2 

51;   11   Beav.   618;    15  Jur.  1046,  Ves.jun.  439. 

C. '  A. ;   21   L.   J.  13  ;   Oha.dmch  v.  («)  See  Dowell  v.  Deio,  1  Y.  &  C. 

CliadJick,  16  Jur.  1060.    The  mere  C.  C.  345  ;  Rose  v.  Watson,  10  H.  L. 

connection  of  tlie  documents  with  the  Ca.  672. 
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Cliap.  XV. 
Sect.  5. 

bound  to 
give  effect 
to  agree- 
ment by 
former  ibr 
grant  of 
nnautbo- 
rized  lease ; 
sed  qn. 


Oil  his  son's  issue,  with  remainder  to  himself  (A.)  in  fee ;  and 
witli  power  for  A.  to  lease,  and  with  his  son  to  sell  tlie 
estate ;  and  A.  agreed  to  grant  a  lease  exceeding  the  power ; 
and  then  A.  and  his  son  sold  the  estate,  the  purchaser,  who 
had  notice  of  the  agreement,  was  compelled  to  perform  it  at 
the  suit  of  the  intended  lessee  (x).     Lord  Eosslyn  thought 
that  A.'s  agreement  bound  the  estate  except  as  against  the 
son  and  other  remaindermen  claiming  under  the  settlement, 
and  that  the  sale  took  the  estate  out  of  the  settlement  and 
left  it  indefeasibly  impressed  with  the  agreement  (y).     Lord 
Eedesdale  has    expressed    an   opinion  that  the  purchaser, 
except  to  the  extent  of  A.'s  life  estate  and  remainder  in  fee, 
ought  not  to  have  been  bound  (t).     Lord  St.  Leonards  seems 
to  consider  (a)  that  the  decision  can  be  supported  on  the 
ground  that  the   purchaser  was   bound   to  indemnify  •  the 
vendor  against  his  liability  to  damages  under  the  contract ; 
and  he  refers  to  a  case  (b)  where  a  copyholder  having  granted 
a  lease  renewable  with  the  lord's  licence,  and  the  lord  having, 
in  the  name  of  a  trustee,  purchased  the  copyhold  interest  with 
notice  of  the  lease,  and  having  refused  to  renew,  a  bill  was 
iiled  by  the  lessee  for  specific  performance,  and  Lord  Eldon 
directed  a  case  to  be  submitted  to  the  Common  Pleas  as  to 
whether  damages  could  be  recovered  by  the'  lessee  upon  the 
lessor's   covenants,  and  upon  receiving  an  opinion  in  the 
negative  dismissed  the  bill.     This,  however,  can  scarcely  be 
considered  a  decision :  and  it  may  be  doubted  whether  the 
vendor's  right  to  an  indemnity  (supposing  it  to  exist)  can 
give  to  the  lessee  a  better  hold  u2Mn  the  estate  than  he  origi- 
nally possessed. 


rurchaser 
who  buys 
expressly 


It  has  been  held  that  a  purchaser  who  buys  expressly  sub- 
ject to  a  partial  interest  which  has  no  existence  (c)  or  is 


(«)  Taylor  v.  Stibbert,  2  Ves.  jun. 
437 ;  Sug.  Pow.  8th  edit.  765. 

((/)  See  p.  442. 

(z)  See  2  Scho.  &  L.  599,  and  Bar- 
risson  v.  Duignmi,  2  Dru.  &  W.  304. 

(«)  Sug.  751. 

(b)  Lufkin  T.  Aunv,  11  Ves.  170  ; 


and  see  Nohes  v.  Gibbon,  3  Drew.  681. 
(c)  Prettyman's  case,  cited  in  Wal- 
ton V.  Earl  Stanfoi-d,  2  Veni.  279 ; 
but  the  rule  seems  to  be  otherwise  at 
Law,  see  Doe  y.  Archer,  1  Bos.  &  P. 
531. 
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voidable  (d),  cannot  dispute  the  right  of  the  party  in  whose     Chap.  xv. 
favour  the  reservation  is  made  :  but  where  a  mortgage  to  A.       ^*"''  ^' 


falsely  recited  an  equitable  charge  in  favour  of  B.,  and  such  ^"n-'exit 

charge  was  subsequently  created  by  the  owner  of  the  equitv  °''  ■>'0'''able 

PT,-.,,,,.  intereet, 

ot  redemption,  it  was  held  that  A.  must  stand  as  first  incum-  bound 

brancer  (e)  :  so,  where  a  mortgage  was  given  by  A.  and  B.  as  *''^°'*''y- 

his  surety,  to  secure  C.  against  the  payment  of  a  sum  of 

money  which  the  deed  represented  him  to  be  liable  to  pay  to 

D.  as  surety  for  A.  and  V>.,  or  one  of  them,  and  C,  though 

morally  bound,  was  in  fact  under  no  legal  obligation  to  repay 

D.,  it  was  held  that  B.  was  not  liable  under  the  mortgage  for 

the  debt  due  to  D.  (/). 

It  has  even  been  held  in  Ireland  (</)  that  where  an  estate  Where  sold 
is  sold,  subject  to  void  or  voidable  leases,  the  vendor  may  set  voidable" 
them  aside  for  his  own  benefit,  upon  securing  to  the  purchaser  leases, 
the  payment  of  the  rents  and  performance  of  the  covenants : 
but  the  point  is  treated  as  doubtful  by  Lord  St.  Leonards  (h) ; 
although  he  judicially  admits  that  "  if  a  man  buys  an  estate 
subject  to  an  incumbrance,  and  it  turns  out  that  it  is  not  a 
valid  incumbrance,  yet  lie  may  so  buy  it  as  not  to  leave  him 
the  power  to  impeach  it"  (i). 

In  the  case  last  referred  to  (k),  where  the  vendors  attempted  Eemai-ks  on 
to  set  aside  leases  for  their  own  benefit  without  the  consent  Armstrong. 
of  the  purchaser  of  the  reversion,  Sugden,  C,  held  that  they 
had  no  such  equit;^,  and  could  not  impeach  the  leases,  unless 
they  could  also  impeach  the  sale  of  the  reversion  (/).  This 
decision  was  reversed  by  Plunket,  C. :  he  considered  Macjuire 
V.  Armstrong  an  authority,  and  as  founded  on  the  clearest 

(d)  See  NeUd's  case,  cited  1  Moll.  («)  LI.  &  G.  tem.  Sog.  215,  216; 
453  ;  and  see  Leader  v.  Aherne,  2  Con.  Wood  v.  Marquis  of  Londonderry,  10 
&  L.  53i.                                                   Beav.  465. 

(e)  Fraser  v.  Jones,  5  Ha.  475 ;  affd.  (i)  MusTcerry  v.  Chinnery,  LI.  &  G. 
12  Jur.  443.                                             tem.  Sug.  185  ;  7  CI.  &  F.  1 ;  1  H.  L. 

(/)  Lake  v.  Brutton,  18  Beav.  34.  Ca.  576. 

(g)  Maguire  v.  Armstrong,    2  Ba.  (l)  LI.  &  G.  tem.  Sug.  219.     See, 

&  B.  538,  548 ;  and  see  Blakeney  v.  as  to  the    confirmation  of  voidable 

Bagott,  3  Bli.  N.  S.  248,  257.  leases,   12  &  13  Vict.  c.  26,  and  14 

(70  Sug.  762.  Vict.  i:.  17. 
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Chap.  XV.    principles  of  common    sense.      He,   however,  went  on  to 
— — — —  observe  (m),  that  "  the  purchaser  had  a  right  to  be  secured  in 


his  rents  by  proper  covenants  in  any  new  leases ;  this  was 
done  in  Maguire  v.  Armstrong :  "  thus  admitting  the  right  of 
the  purchaser  to  have  as  good  a  security  as  he  had  under  the 
original  leases ; — and  not  adverting  to  the  impossibility  of 
determining  the  relative  values  of  covenants  by  the  lessees 
and  covenants  by  the  vendors  (n).  Now  Maguire  v.  Arm- 
strong seems  to  be  no  authority  for  disregarding  this  difference; 
for  the  Court  there  appears  (o)  to  have  recognised  the  pur- 
chaser's right  to  have  as  good  a  security  as  he  before  had  for 
the  rents  and  covenants,  and  to  have  founded  its  decision 
upon  the  assumption  (which  seems  to  have  been  acquiesced  in 
by  the  plaintiff)  that,  in  the  particular  case  before  the  Court, 
the  covenants  of  the  defendant  might  be  considered  equivalent 
to  the  covenants  of  the  lessees.  An  appeal  to  the  Lords  from 
Lord  PlunTjet's  decision  went  off  upon  another  poiat  {p). 

But  it  seems  clear,  on  principle,  that  if  a  vendor  possess 
any  such  right,  the  substituted  security  for  the  rent  and 
covenants  should  be  given  to  the  purchaser  before  the  com- 
mencement of  litigation  against  the  tenants ;  and  should  be 
binding  whatever  may  be  its  result :  for,  "  the  very  litigation 
might  unsettle  and  ruin  the  tenant  and  after  all  prove  unsuc- 
cessful "  (q). 

Purchaser,  "  Where  the  consent  of  a  person  is  essential  to  the  validity 

to  avoid  of  a  lease  agi'eed  to  be  granted,  and  he  himself  purchases  the 

lease.  inheritance  with  full  notice,  yet  he  will  not  be  boimd  by 

it"  (r) :  but  where  laud  subject  to  a  lease  of  a  way-leave  at  a 

reserved  rent  determinable  by  the  lessee,  was  sold  apart  from 

(m)  Ll.  &  (J.  tern.  PI.  196.  109  ;  FoA-ebroiher  v.  Gibson,  1  De  G. 

(»)  "  I  apprehend  that  this  Court  &  Jo.  602. 

can   never  enter  into   the    question  (o)  See  2  B».  &  B.  5i8. 

whether  the  covenant  which  binds  the  (p)  See  Shuhy  y.  Musketry,  7  CI. 

assets  of  the  executors  and  trustees  &  Fin.  1. 

of  W.  P.  is  or  is  not  an  equivalent  for  (g)  Per  Sugden,  C,  Ll.  &  Q.  tem. 

the  original  covenant  by  W,  V.,"  per  Sug.  218. 

V.-C.  Shadwell,  16  Sim.  390  ;  and  (r)  Sug.  751,  citing  Lufkin  v.  Nunn, 

see  Bidgway  v,  Gray,  1  Mac.  &  G.  11  Ves.  170. 
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the  rent,  and  the  piirchaser  of  the  land  agreed  with  the  lessee     Chap.  xv. 
to  determine  the  lease,  and  entered  into  a  different  one,  in  '— — 


order  to  defeat  the  right  of  the  purchaser  of  the  rent,  the 
latter  was  held  entitled  to  have  it  made  good  out  of  the  new 
contract  (s).  So,  a  purchaser  buying  a  lease,  with  notice  of 
a  charge  upon  it,  cannot  in  Equity,  as  against  the  incum- 
brancer, merge  the  lease  in  the  reversion  {t). 

It  was  held,  in  a  modern  case,  where  a  person,  having  Purchaeer 
mortgaged  in  fee,  demised  the  property  without  the  concur-  mortgage— 
rence  of  the  mortgagee,  that  a  purchaser  of  the  fee-simple,  T^^°t^^'^-j° 
who  by  one  deed  took  a  conveyance  of  the  legal  estate  from  able  leases, 
the  mortgagee,  and  of  the  equity  of  redemption  from  the 
representative  of  the  mortgagor,  was  not  estopped  at  Law, 
although  he  received  rent  from  the  tenant ;  but  might  eject 
him  after  the  expiration  of  the  usual  notice  to  quit  {n)  :  he 
would,  however,  have  been  estopped,  if  the  mortgagor  had 
got  in  the  legal  estate  prior  to  the  conveyance,  and  the  want 
of  title  had  not  appeared  on  the  face  of  the  lease  (a;).    And, 
in  a  recent  case,  where  a  mortgagor  in  possession  granted  a 
lease,  which  did  not  disclose  the  fact  of  the  mortgage,  or  that 
the  legal  estate  was  outstanding  in  a  trustee  for  the  mort- 
gagor ;  and  subsequently,  by  apt  words  of  conveyance,  granted  ABsignee  of 
the  reversion  by  a  deed  which  showed  the  want  of  legal  title,  lease  entitled 
it  was  held  that  the  assignee  had  the  reversion  by  estoppel,    ^^*  °^^^ ' 
and  could  sue  the  lessee   on  covenants  running  with  the 
land  (y).     It  was  treated  by  the  Court  as  well  established, 
that  where  a  lessor,  without  any  legal  estate  or  title,  demises 
to  another,  the  parties   themselves  are  estopped  from  dis- 
puting the  validity  of  the  lease  'on  that  gTound.     If  the  lessor 
subsequently  acquires  a  title,  the  lease  and  reversion  then 
take  effect  in  interest,  and  not  by  estoppel ;  and  an  action 
will  lie,  either  way,  for  breach  of  the  covenants  in  the  lease. 

(s)   Wood    V.  Marquis  of  London-  son,  9  Q.  B.  1037. 

derry,  10  Bear.  465.  (a)  See  Right  d.  Jefferyi  v.  Sucknell, 

(t)  See  Haig  v.  Eogan,  i  Bli.  N.  S.  2  B.  &  Ad.  278;  Cuthbertson  Y.Irving, 

380  ;  and  Riitledge  v.  RuikOrje,  2  Bli.  4  Hurl.  &  Nor.  742  ;  6  Hurl.  &  Nor. 

N.  s.  352.  135  ;  28  L.  J.  K.  S.  306,  308. 

iu)  Doc  d.Lord  Downe  y.  Thomp-  {y)  Cuthhertson  v.  Irving,  uUauprd. 
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Chap.  XV.     And  the  Court  also  laid  down  the  doctrine  that  the  assignee 

Sect.  5.  . 
of  a  lessor,  who  has  no  estate  in  the  land,  has  the  reversion 


by  estoppel  as  against  the  lessee  (2). 


Where  a 
leasing  power 
is  reserved  to 
the  mortgagor. 


On  a  demise  of  an  estate  in  mortgage,  the  lessees'  covenants 
are  usually  entered  into  with  the  mortgagees,  in  order  that 
they  may  run  with  the  reversion  at  Law :  and  where  a  leasing 
power  is  expressly  reserved  to  the  mortgagor,  it  is  generally 
niade  a  condition  of  its  exercise,  that  the  appointee  shall 
covenant  with  the  mortgagees  by  name,  and  that  the  right  of 
re-entry  shall  be  limited  to  them.  But  it  seems  the  sounder 
view  that,  where  the  lease  operates  under  a  power,  the  benefit 
of  the  covenants  devolves  with  the  legal  reversion,  whether 
the  reversioners  at  Law  be  named  as  covenantees  or  not  (a). 


Notice  of 
fraudulent 
convey- 
ances, &o., 
immaterial. 


Notice  of  a  conveyance  which  comes  within  the  provisions 
of  the  27  Eliz.  c.  4  (b),  as  being  made  for  the  purpose  of 
defrauding  purchasers,  or  as  reserving  a  power  of  revocation 
to  the  grantor  (c),  is  immaterial;  and  the  purchaser's  title 
will  be  good  at  Law  and  in  Equity  (d) ;  and  the  volunteers 
have  no  claim  against  the  purchase-money  paid  to  the 
settlor  (e). 


yrho  are 
purchasers 

within  the 
statute. 


A  legal  mortgagee  is,  of  course,  a  purchaser  pro  tanto  (/) : 
so,  also,  is  an  equitable  mortgagee  by  deposit,  with  memo- 
randum of  agreement  for  a  legal  mortgage  (g) :  so,  a  lessee  at 
rack-rent  (h)  is  within  the  Statute,  but  not  a  lessee  without 
fine  or  rent  (i) :  so,  also,  a  purchaser  under  an  ante-nuptial 


(s)  See  cases  cited  in  Cuthbertson  t.  . 
Irving,  ubi  supri,. 

(a)  See  and  consider  Qraenaway  v. 
Hart,  14  C.  B,  340.  Since  the  8  &  9 
Vict.  t.  106,  s.  5,  a  person  not  named 
as  party  to  a  deed  may  take  the  bene- 
fit of  a  covenant  or  condition  respect- 
ing hereditaments. 

(6)  See  39  Eliz.  c.  18,  s.  31. 

(c)  See  sect.  6. 

(d)  GoocKs  case,  5  Eep.  60  ;  Evelyn 
V.  Templar,  2  Bro.  C.  C,  148  ;  BucMe 
V,  Mitchell,  18  Ves.  100. 


(e)  Daldng  v.  Whimper,  26  Beav. 
568. 

(/)  Doe  V.  Weibher,  1  Ad.  &  E. 
733  ;  Chapman  v.  Emery,  Cowp.  279. 

{g)  Lister  v.  Twner,  5  Ha.  281; 
Ede  T.  Knowlea,  2  Y.  &  C.  C.  C.  172  ; 
but  the  deeds  may  be  recovered  at 
Law,  Kerrison  v.  Dorrien,  9  Bing.  76. 

(h)  GoodrigJa  v.  Moses,  2  Bl.  1019. 

(i)  Upton  V.  Bassett,  cited  in  Twyne'a 
case,  see  Smith's  Leading  Cases,  vol. 
ii.,  p.  1. 
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settlement  (k) ;  or  one  -who,  in  consideration  of  tlie  convey- 
ance, waives  a  disputed  right  (I)  :  and,  in  one  case,  a  person 
claiming  for  value  under  a  general  assurance  of  "all  the 
estate  "  of  the  conveying  party,  was  held  to  be  within  the 
Act  (vi).  But  it  has  been  held  in  Ireland  (w),  and  more 
recently  in  England  (p),  that  a  registered  judgment  creditor 
is  not  a  purchaser  within  the  meaning  of  the  Statute. 


Chap.  XV. 
Sect.  5. 


It  is  settled  that  a  mere  voluntary  conveyance  (unless,  wimt  convey- 
perhaps,  it  be  in  favour  of  a  charity  (p),  is  fraudulent  within  SXnt 
the   meaning   of  the  Statute,  even   although  made  by  the  i'itl»^tlie 
direction  of  the  Court  {q) :  e.  g.,  a  conveyance  in  trust  to  seU, 
and   to   pay  creditors  who  are  not  parties  to  the  arrange- 
ment (r) ;    or  a  post-nuptial  settlement  upon  the   settlor's 
wife,  husband,  or  family  (s),  unless  made  in  pursuance  of 
a  binding  {t)  ante-nuptial  agreement  («),  or  of  a  further  por- 
tion (x),  or  of  an  agreement  to  pay  a  further  portion  which  is 


(h)  Douglaa  t.  Ward,  1  Cha.  Ca. 
79 ;  but  not,  of  course,  where  it  ia 
post-nuptial. 

{I)  Hill  V.  Bishop  of  Exeter,  2  Taunt. 
69. 

(m)  Stone  y.  Van  Heythuyaen,  11 
Ha.  126. 

(n)  Evana  v,  Evans,  2  Ir.  Ch.  B. 
242. 

(o)  Beavan  v.  Lm-d  Oxford,  2  Jur. 
N.  S.  121;  6  De  G.  M.  &  a  507, 
before  the  full  court  of  appeal ;  and 
see  the  cases  there  cited,  and  the 
judgment. 

(p)  As  to  whether  there  is  any  ex- 
ception in  favour  of  a  charity,  vide 
infra,  p.  815. 

(3)  Martin  v.  Martin,  2  Kuss.  &  M. 
507 ;  and  there  is  no  exception  in 
favour  of  the  Crown,  semMe;  see 
Chdlmley's  case,  2  Bep.  50 ;  Magdalen 
College  case,  11  Bep.  66  b. 

(r)  Zeech  v.  Zeech,  1  Ch.  Ca.  249  ; 
Walwyn  v.  Coutts,  3  Mer.  707;  3  Sim. 
14 ;  Acton  v.  Woodgate,  2  Myl.  &  K. 
492 ;  Oarra/rd  v.  Lord  LavderdaXe,  3 
Sim.  1 ;  Wilding  v.  Richards,  1  Coll. 
655;  Smith  v.  Keating,  6  C.  B.  136; 


Simmonds  v.  PaUes,  2  J.  &  L.  489 ; 
MacTdnnon  v.  Stewart,  1  Sim.  N.  E. 
76,  89  ;  Griffiih  v.  Riclcetts,  7  Ha.  307  ; 
Smith  v.  Hurst,  10  Ha.  30  :  but  see 
Langton  v.  Tracy,  2  Ch.  E.  16,  and 
Sug.  713 ;  La  Touche  v.  Earl  of  Lucan, 
7  CI.  &  F.  772;  Field  t.  Lord  Donough- 
more,  1  Dru.  &  W.  227.  Sec  the 
judgment  in  Synnot  v.Sympson,  5  H. 
L.  C.  121. 

(s)  Evelyn  v.  Templar,  2  Bro.  C.  0. 
148;  Loe  v.  Roe,  6  Sco.  525  ;  Ourrie 
V.  Nind,  1  Myl.  &  C.  17,  a  case  of 
copyhold  settled  by  a  married  woman 
during  coverture.  See,  too,  as  to 
copyholds  being  within  the  Act,  Loe 
v.  BottrieU,  5  B.  &  Ad.  131. 

(t)  See  12  Ves.  74;  Loe  v.  Rowe,  4 
Bing.  N.  C.  737;  and  see  Wanden  v. 
Jones,  23  Beav.  487 ;  2  De  G.  &  Jo. 
76  ;  Caton  v.  Caton,  L.  B.  2  E.  &  Ir. 
Ap.  127;  L.  K.  1  Ch.  Ap.  137;  and 
cases  cited,  infr&,  Ch.  XVIII.,  s.  7. 

(tt)  Griffin  v.  Stanhope,  Cro.  Jac. 
454  ;  Randall  v.  Morgan,  12  Ves.  74 ; 
Ex  parte  Hall,  1  Ves.  &  B.  112;  see 
Batterabee  v.  FarringUm,  1  Sw.  106. 

(a)   Brovm   v.  Jones,    1    Atk.    see 
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c^ap.  XV.     afterwards  paid  (jj),  or  (on  a  settlement  of  the  husband's  estate) 

'■ —  of  the  wife  relinquishing   her  interests  under  an  existing 

settlement  {£),  or  her  jointure  or  dower  («)  (if  married  before 
the  late  Act  came  into  operation) ;  or  mortgaging  her  separate 
estate  (b),  or  property  over  which  she  has  a  joint  power  of 
appointment  (c),  to  pay  his  debts ;  or  (on  a  settlement  of  the 
wife's  estate)  of  the  husband's  relinquishing  his  est&tQ  in  jure 
mariti  (d) :  so,  if  a  stranger  concur,  and  provide  for  payment 
of  the  settlor's  debts,  he  will  be  considered  to  have  purchased 
the  benefit  of  the  settlement  for  the  settlor's  family  (e)  ;  and, 
in  separation  deeds,  the  covenant  usually  entered  into  by  the 
trustees  to  indemnify  the  husband  against  her  debts,  will  as 
against  creditors  (/),  and  also,  it  is  conceived,  as  against 
subsequent  purchasers,  support  any  further  settlement  he 
may  make  upon  her. 

So,  where  husband  and  wife,  jointly  seised  in  fee,  mort- 
gaged the  estate,  limiting  the  equity  of  redemption  to  such 
Uses  as  they  or  the  survivor  should  appoint,  and  the  property 
Was  reconveyed  by  their  appointment  to  the  use  of  the  wife 
for  life,  with  remainder  to  the  use  of  the  husband  for  life, 
with  remainder  to  uses  in  favour  of  their  issue,  it  was 
held  that  her  concurrence  in  the  settlement  made  by 
the  reconveyance,  was  a  sufficient  consideration  to  support 
it  against  a  siibsequent  purchaser  for  value  from  the  hus- 
band (g). 

p.  190  ;  Stikman  v.  Ashdown,  2  Atk.  (e)  Ford  v.  Stum%  swp^'a,  15  BeaV. 

479 ;  Samsden  v.  JBylton,  2  Ves.  S.  493  ;  and  see  Townend  v.  Tokei;  L.  E. 

308.  1  Ch.  Ap.  446. 

{y)  Brown  T.  Jones,  suprd,.  (/)  See  Stephens  v.  Olive,  2  Bro.  C. 

(a)  BaU  V.  Burnford,  Preo.  in  Ch.  C.  90 ;  WorraU  v.  Jacoi,  3  Mer.  256  ; 
113 ;  Parker  v.  Carter,  i  Ha.  409  ;  but  the  introduction  of  such  a  covc- 
Harman  t.  Sicharde,  10  Ha.  81 ;  and  nant  is  not,  as  has  been  often  sup- 
see  ClerJe  y.  NettleeJiip,  2  Lev.  148.  posed,  essential ;  but  any  other  good 

(a)  See  Sug.  718.  consideration  mil  be  equally  effec- 

(b)  Garter  r.  Bind,  22  L,  T.  116 ;  tiye  :  see  Frarn^ton  y.  Frampton,  4 
V,-C.  W.  Beav.  294;  mfeon  t.  m'faow,  14  Sim. 

(c)  See  Whitlread  v.  Smith,  3  De  405,  affirmed  in  D.  P.  12  Jur.  467 ;  1 
G.  M.  &  G.  727,  740.  H.  L.  Ca.  538 ;  5  H.  L.  Ca.  40. 

{d)  Hewison   t.   Negus,   16  Beav.  (g)  AtHmon  v.  SmitJi,  3  De  G.  & 

69i-  Jo.  186 ;  4  Jur.  N.  S.  1160. 
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So,  if  a  post-nuptial  settlement  be  made  with  the  aid  of  chap.  xv. 
.1                        •,                                  .                .,.„,,        Sect.  5. 
another  person  whose  concurrence  is  essential  to  its  fall 


validity — as  in  the  case  of  a  settlement  by  tenant  for  life  and  settlement 
tenant  in  tail  in  remainder — this  may  take  from  the  instru-  ^^^  ^hen 
ment  its  voluntary  character  Qi) :  but  the  concurrence  of  the 
husband  in  a  settlement  of  the  wife's  estate  has  been  held 
not  to  have  this  effect  when  the  husband's  existing  interests 
are  preserved  by  the  settlement  {i).     So,  a  family  compromise  Family  corn- 
founded  on  a  doubtful  intestacy  is  valid  Qc).    But,  of  course,  P'°°"^®' 
the  fact  of  the  grantees  having  had  estates  in  the  property, 
which — as  in  the  case  of  estates  in  remainder  on  an  estate 
tail — have  been  destroyed  by  the  settlor,  will  not  support  the 
settlement  (Z). 

And  the  Act  extends  to  a  case  where  A.,  having  contracted  Pm-chase  in 

.  the  name  of 

to  purchase  an  estate,  takes  the  conveyance  m  the  names  of  trustees  upon 
trustees,  upon  voluntary  trasts  (m).  tmst^u'^thin 

the  Act. 

It  is  generally  said,  that  where  a  person  has  endowed  a  Whether  a 
charity,  he  cannot  afterwards  avoid  his  own  act  under  the  conveyance  to 
27  Eliz.  c.  4,  by  a  sale  to  a  purchaser  for  value  {n) ;  but  the  ^le^^of^^^bj 
point  does  not  appear  to  have  been  expressly  decided.     In  a  subsequent 
one  case  (o),  a  municipal  corporation  founded  a  hospital,  and  value, 
procured  estates  to  be  conveyed  direct  from  the  vendors  to 
the  hospital,  and  it  was  held  that  the  corporation  could  not 
defeat  the  conveyance  by  a  subsequent  sale  for  value.     But, 
in  this  case,  there  never  was  any  estate  vested  in  the  corpora- 


Oi)  Myddleton  v.  Lord  £en!/on,  2  &  T.  L.  C.  593 ;    vide  sup-A,   689, 

Ves.  J.  391 ;  see  410  ;  Hoe  v.  Mitton,  n.  (s) ;   Harman  v.  Richards,  10  Htt. 

2  was.  356;  and  cases  cited  in  Dos  81;   Ex  parte  Lucy,  17  Jur.  1143; 

v.  Rolfe,  8  Ad.  &  E.,  see  p.  659  ;  but  Stone  v.  Godfrey,  5  De  G.  M.  &  G. 

see  also  that  case,  infrA,  821,  and  76. 

Tarleton  v.  Uddell,  17  Q.  B.  390.  (Q  Cormich  v.  Trapaud,  6  Dow.  60. 

(i)  ButterjklA  v.  Heaih,   15  Beav.  (m)  Stone  or  Barton  v.  Van  Hey- 

408 ;  but  see  Oreen  v.  0' Kearney,  2  thuyaen,  11  Ha.  126. 

Ir.  0.  L.  R.  267;  and  see,  on  the  (n)  See  Tudor's  Charitable  Trusts, 

general  subject,  Scott  v.  Scott,  18  Jur.  253. 

755.  (o)  Att.'Qen.  \.  Corporation  of  New- 

(k)  Heap  v.  Tonge,  9  Ha.  90  ;  see  castle,  5  Bear.  307 ;  12  CI.  &  F.  402. 
Stapilton  v,  StapilUm,  1  Atk.  2 ;  2  Wfa, 
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*^^*P;  ^-     tion.     In  a  later  case  (p),  the  point  was  left  open ;  and  it 


Sect.  5 


must  be  regarded  as  still  unsettled. 


Marriage  a 
sufficient  cou- 
sideration. 


Marriage  is  in  itself  a  sufficient  consideration  for  an  ante- 
nuptial settlement  upon  tlie  husband,  wife,  or  issue  (q) :  and, 
in  the  absence  of  fraud,  the  settlement  made  by  one  of  the 
contracting  parties  is  not  invalidated,  by  reason  of  the  settle- 
ment made  by  the  other  proving  ineffective  ;  as,  e.  g:,  by  reason 
of  his  or  her  infancy ;  nor  does  any  case  of  election  arise  as 
against  the  other  party  or  his  or  her  representatives  (r).  But 
a  settlement  made  in  consideration  of  a  marriage  not  recognised 
as  valid  by  the  laws  of  this  country — as,  e.  g.,  between  a  man 
and  his  deceased  wife's  sister — cannot  be  supported  (s) ;  even 
as  respects  a  provision  thereby  made  for  children  of  the  former 
legal  marriage  {t).  And  the  same  rule,  it  is  conceived,  will 
equally  apply,  where  the  marriage,  though  a  bond  fide  one,  is 
invalid  by  reason  of  one  of  the  parties  having  contracted  a 
previous  marriage  which,  although  not  known  to  be  so,  is  still 
subsisting.  In  the  case  of  a  settlement  upon  a  marriage  within 
the  prohibited  degrees,  there  is  not  merely  the  absence  of  a 
good  consideration,  but  the  presence  of  that  which  the  Courts 
necessarily  treat  as  an  immoral  consideration — viz.,  concu- 
binage instead  of  coverture. 


How  far  the 
consideration 
of  marriage 
•extends. 


A  question  is  frequently  raised  as  to  how  far  the  considera- 
tion of  marriage  extends.  As  against  the  settlor  and  his  heirs, 
limitations  in  favour  of  collaterals,  contained  in  an  ante- 
nuptial settlement,  are  binding  (u) ;  but  whether  they  will  be_ 
supported  as  against  subsequent  bond  fide  purchasers  for  value 
has  been  the  subject  of  frequent  discussion. 


Limitations  in      Unnecessary  difiiculty  appears  to  have  been  thrown  over 


(p)  Trye  V.  Corporation  of  Glou- 
cester, 14  Beav.  173. 

(2)  See  Brown  v.  Jones,  1  Atk. 
190  ;  Nairn  v.  Prowse,  6  Ves.  762 ; 
O'Goi'man  v.  Comyn,  2  Soh.  &  L.  147; 
Ea  parte  M'Burnie,  1  De  Gr.  M.  &  G. 
441, 

(r)  CampbeU  y.  IngWiy,  21   Beav. 


567 ;  1  De  G.  &  Jo.  393. 

(s)  Coulson  V.  Allison,  2  De  G.  F.  & 
Jo.  521. 

(«)  Chapman  v.  Sradhy,  33  Beav. 
61. 

(«)  Davenport  v.  Bishopp,  1  Pli. 
698 ;  S.  C,  2  Y.  &  0.  C.  C.  461 ;  in 
■ffhioli  see  the  earlier  cases  cited. 


Digitized  by  Microsoft® 


ADVfiRSB  RIGHTS   OF  THIRD   PARTIES.  8l7 

the  cases   upon   the  subject,  by  a  confusion   between   the     Chap.  xv. 
contract  and  the  consideration  for  the  contract.    The  common 


form  of  objection  is,  that  collaterals  are  "not  within  the  collaterals, 
consideration  of  the  marriage  "  (x).  Now  this  expression  is, 
it  is  submitted,  scarcely  accurate.  If  A.  agreed  with  B.  to 
pay  him  10,000^.,  in  consideration  of  his  conveying  his  estate 
to  the  use  of  A.  for  life,  with  remainders  over  in  favour  of 
strangers,  and  the  money  were  paid,  and  the  conveyance 
executed  accordingly,  a  question  might  arise  whether  the 
remaindermen  took  beneficially,  or  in  trust  for  A. ;  but  subse- 
quent purchasers  from  B.  could  hardly  contend  that  the 
limitations  in  the  settlement,  ultra  A.'s  life  estate,  were  void, 
upon  the  ground  of  the  remaindermen  not  being  "  within  the 
consideration  of  the  10,000/."  (y).  In  the  case  of  a  marriage 
settlement,  the  only  important  questions  seem  to  be,  first, 
whether  the  collaterals  were  within  the  contract :  and  secondly, 
whether  (if  so)  there  was  a  sufficient  consideration  for  such  a 
contract. 

Upon  the  first  question,  (considered  merely  as   one  of  Such  Hml- 
principle,)  it  is  submitted,  that  where  the  limitations   over  should  bo 
are  in  favour  of  the  collateral  relations  or  connections,  not  ^"""jn^"*^ 
of  the  settlor,  but  of  the  other  contracting  party,  (whether  marriago 
wife  or  husband,)  the   settlement  itself  may  be  considered  when. 
prima  facie  evidence  of  such  other  pai-ty  having  stipulated 
for  their  insertion.     So,  where,  on  a  settlement  of  the  in- 
tended wife's   estate,  the  limitations   over  ai-e  in  favour  of 
her  own  collateral  relations,  in  derogation  from  the  husband's 
marital  right  by  survivorship,  (in  case  of  personalty,)  or  as 
tenant  by  the  curtesy  (in  case  of  realty).     Wliere,  in  any 
case,  other  than  that  last  referred  to,  the  limitations  over  are 
in  favour  of  the  collateral  relations  or  connections  of  the 
settlor,   such  presimiption  cannot  so  readily  arise;  but  it 
might  be  proved  that  the  other  party  stipulated  for  their 
insertion.     If   such   a  stipulation  cannot    be  presumed  or 
proved,  the  limitations  must,  it  is  conceived,  be  considered 

(x)  Puhiertoft  V.  Puhertofi,  18  Ves.         (y)  And  gee  Ford  r.  Stuart,   15 
92.  BeaVi  499. 
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Chap.  XV.    voluntary,  and  void  as  against  a  subsequent  bond  fide  pur- 
Sect.  5. 
chaser. 


Nor  do  the  reported  cases  {»),  where  limitations  in  a 
marriage  settlement  in  favour  of  collaterals  have  been  held 
invalid,  appear  to  be  inconsistent  with  the  above  sug- 
gestions. 

Clarhey.  ij^   g,  recent  case  in  the  Exchequer  Chamber  (a),  a  set- 

tlement  by  a  woman  out  of  her  own  estate,  made  pre- 
viously to  her  marriage,  in  .favour  of  her  illegitimate  child, 
was  supported  as  against  a  subsequent  mortgagee  from 
her  husband  and  herself  One  of  the  learned  judges  (&), 
after  citing  the  above  remarks,  was  of  opinion  that  the 
principle  there  suggested  was  the  only  one  which  could 
reconcile  the  conflicting  decisions;  and  added,  that  though 
it  is  to  be  presumed  that  the  wife  and  her  friends  stipu- 
late only  for  the  limitations  in  favour  of  the  husband,  wife, 
and  issue  of  the  marriage,  yet  where,  as  in  Newstead  v. 
Searles  (c),  and  Clayton  v.  Lord  Wilton  (d),  the  limitations  so 
far  interfere  with  those  which  would  naturally  be  made  in 
favour  of  the  husband,  wife,  and  issue,  as  to  indicate  that  the 
limitations  must  have  been  discussed,  and  made  part  of  the 
majTiage  contract,  part  of  the  reciprocal  considerations 
between  the  husband  and  the  wife,  that  presumption  is 
rebutted,  and  the  limitations  are  not  voluntary.  Two  of  the 
other  judges  (e)  were  of  opinion  that,  with  two  exceptions,  the 

(i)  See  Osgood  V.  Strode,  2  P.  'Wins,  persons  who  could  derive  any  benefit 

245;  Sutton  y.  Clietwynd,  3  Mer.  2i9,  from  enforcing  the  covenant  being  her 

253  !  Johmon  v.  Legwrd,  3  Madd.  283  ;  next  of  kin. 

1  Turn.  &  K.  281 ;  GottertHU.  Homer,  13  (a)  Cla/rJce  v.  Wright,  6  Hur.  &  Nor. 

Sim.  506;  Sta<^oole\.  Stacpoole,  2  Con.  8i9 ;  7  Jur.  N.  S.  1032. 

lotd.iSd la.ndReeKeheviichy.Mwn.ning,  (b)  Justice  Blackburn,  with  whom 

1  De  Gr.  M.  &  Gr.  176 ;  see  also  Cramer  Justice  WUles  concurred. 

V.  Moore,  3  Sm.  &  O.  141,  where  it  (c)  1  Atk.  265. 

was  held  that  the  wife,  having  sur-  {d)  3  Madd.  302. 

vived  her  husband,  was  not  bound  by  (e)  C.   J.    Cookbum   and   Justice 

his  covenant  contained  in  marriage  Wightman,  who  agreed  that  the  judg* 

articles  for  the  settlement  of  her  re-  ment  of  the  Court  below  should  be 

versionary  property ;   no  settlement  afErmed,  though  on  different  grounds 

having  been  executed,  and  the  only  from  Blackburn  and  Willes,  JJ. 
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rule  was  well  established  that  a  limitation  in  a  mamage-  set-     (i^a.v-  xv. 
tlement  in  favour  of  the  relations  of  the  settlor,  other  than — — 


the  issue  of  the  marriage,  is  not  within  the  consideration  of 
the  marriage  : — one  of  these  exceptions  being,  that  a  limita- 
tion may  be  introduced  in  favour  of  the  children  of  a  former 
marriage  (/) ;  and  the  other,  that  a  similar  limitation  may  be 
made  in  favour  of  the  settlor's  issue  by  a  future  wife,  in 
default  of  issue  of  the  intended  marriage  (g) ;  and  held  thai 
the  illegitimacy  of  the  chUd  in  the  case  before  them  did  not 
take  it  out  of  the  principle  of  the  former  exception.  The 
judge  (h)  who  formed  the  minority  was  of  opinion  that  Mic- 
stead  V.  Searles  was  decided  before  the  principles  of  law 
applicable  to  the  subject  were  well  understood,  and  was  no 
longer  a  binding  authority. 

In  Clarke  v.  Wright  there  was  no  proof  that  the  husband  Remarks  oa 
had  stipulated  for  the  provision  in  favour  of  the  settlor's 
illegitimate  child ;  nor  could  this  be  presumed  from  the  form 
of  the  limitations.  The  child  was  to  take  only  after  the 
husband's  life  estate  had  determined,  nor  did  the  settlement 
in  any  way  derbgate  from  the  marital  right  by  survivorship  ; 
and  the  only  reasonable  presumption  was  that  the  stipiilation 
emanated  from  the  settlor  herself.  The  facts,  therefore,  do 
not  seem  to  justify  the  inference  on  which  two  of  the  learned 
judges  relied,  mm.,  that  the  limitation  in  favour  of  the  chUd 
was  stipulated  for  by  the  husband;  and,  unless  there  is  a 
recognized  exception  to  the  general  rule,  where  the  limitation 
is  in  favour  of  the  settlor's  own  issue  by  a  former  marriage, 
the  provision  for  the  child  was  purely  voluntary,  and  void  aa 
against  a  subsequent  hond  fide  purchaser.  In  Nmostead  v. 
Searles  (j),  there  appear  to  have  been  reciprocal  considerations 
both  on  the  part  of  the  husband  and  the  wife ;  but  the  main 
ground  of  Lord  Hardwicke's  decision  was  that,  if  he  laid  down 
any  other  rule,  it  would  become  impossible  for  a  widow,  on 

(/)  Newstead    v.  Searles,   1  Atk.  302. 
265 ;   but   query  whether  the  same  (h)  Justice  Williams, 

principle  applies  where  the  husband  (i)  1  Atk.  26i,  267 ;  and  see  Sugi 

is  the  settlor.  717. 

{g)  Clayton  Vi  Lord  WUtori)  3  MadU, 
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her  second  marriage,  to  make  any  certain  provision  for  her 
issue  by  a  former  one.  The  same  reason,  of  course,  does  not 
apply  where  the  husband,  on  his  second  marriage,  makes  a 
settlement  which  embraces  his  issue  by  a  former  wife ;  and, 
it  may  be  doubted  whether  such  a  case  falls  within  the  excep- 
tion. In  Clayton  v.  Lord  Wilton,  the  limitation  in  favour  of 
the  settlor's  issue  by  any  future  wife  was  upheld,  because,  from 
the  manner  in  which  it  was  introduced  into  the  settlement, 
such  a  construction  was  necessary,  in  order  to  support  a  limi- 
tation in  favour  of  children  of  the  intended  marriage ;  and  it 
cannot  be  regarded  as  an  authority  that  a  limitation,  in  a 
marriage  settlement,  in  favour  of  issue  by  any  future  marriage, 
whether  of  husband  or  wife,  will  in  every  case  be  supported 
as  against  a  subsequent  hoiid  fide  purchaser  Qc). 


In  a  very  recent  case,  where  a  woman  being  indebted, 
though  not  to  the  extent  of  insolvency,  at  the  time  of  her 
marriage,  settled  all  her  real  and  personal  property  (with  a 
trifling  exception)  upon  herself  for  life,  with  remamder  to 
the  children  of  the  marriage,  and,  in  default  of  children,  in 
favour  of  certain  collateral  relatives,  including  a  favourite 
niece  whom  she  had  adopted  as  her  daughter,  and,  having 
survived  her  husband,  died  without  having  had  issue  and 
leaving  no  assets,  it  was  held  that  the  settlement,  quoad  the 
collaterals,  was  voluntary,  and  must  be  set  aside  to  the  extent 
of  the  settlor's  indebtedness  {I). 


If  within 
contract, 
marriage 
forms  suffi- 
cient con- 
sideratiou 
to  support 
them, 
sembU. 


As  to  the  second  point — If  upon  marriage  the  husband's 
estate  were  settled  upon  the  wife,  giving  her  an  absolute 
power  of  sale  and  control  over  the  purchase-money,  effectually 
excluding  him  from  any  future  participation  therein,  and 
without  securing  to  him  the  indirect  advantage  of  a  per- 
manent provision  for  her,  the  marriage,  it  is  conceived,  would 
clearly  be  a  sufficient  consideration  for  such  a  settlement; 
although  she  might  at  once  sell  the  estate  and  hand  over  the 
purchase-money  to  her  own  relations  :  and,  if  so,  upon  what 


(h)  See  Lord  St.  Leonards'  com- 
ments, Sug.  716,  note. 


{I)  Smith  V.  CherrUl,  L.  E.  4  Eq. 
390. 
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principle  can  it  be  contended  that  the  marriage  would  not     Chap.  xv. 
equally  have  been  a  sufficient  consideration  for  any  limita-  — — 


tions  in  favour  of  such  relations,  which  might,  upon  her 
stipulation,  have  been  introduced  into  the  settlement  ?  The 
case  of  a  woman  marrying,  and  stipulating  for  a  provision  in 
favour  of  parents,  or  others,  who  had  previously  been  depen- 
dent on  her  exertions  for  support,  may  suggest  the  hardships 
which  might  result  from  maintaining  a  contrary  doctrine. 
The  impossibility  of  restoring  the  consideration  by  replacing 
either  party  in  his  or  her  original  status,  is,  in  itself,  a  suffi- 
cient reason  why  full  effect  should  be  given  to  any  arrange- 
ments which  were  considered  to  form  the  equivalent,  or  part 
of  the  equivalent,  to  such  consideration  (m). 

And  where  the  settlement  is  made  by  aid  of  a  party  other  Such  Umita- 
than  the  husband  and  wife, — as  where,  on  the  marriage  of  ported'by 
tenant  in  tail,  the  tenant  for  life  in  possession  concurs  in  ''ecessary 

'  -^  concurrence 

barring  the  entail  and  re-settling  the  estate, — the  validity  of  of  third 

person  in 
limitations  in  favour  of  other  branches  of  the  family,  or  (it  is  settlement ; 

conceived)  of  strangers,  seems  to  be  unquestionable  (n) :  so, 

even  the  mother  of  the  husband  releasing  the  lands  from  an 

annuity,  and  accepting  a  substituted  security  for  its  payment, 

has  been  held  a  sufficient  consideration  for  limitations  in 

favour  of  her  younger  children  (o).     A  settlement,  not  on 

marriage,  by  tenant  for  life  and  tenant  in  tail,  was,  under 

special  circumstances,  held  void  as  against  a  purchaser  in  a 

modern  case  (p) ;  but  the  decision  seems  to  be  disapproved 

of  by  Lord  St.  Leonards  (q). 

And  limitations  to  collaterals,  which  precede  a  limitation  or  by  being 

prior  to 

(m)  See  JenMns  v.  Keymes  or  Key  mis,  1  Lev.  150,  237;  0»good  v.  Strode, 

mis,  1  Lev.  237,  where  it  was  held  2  P.  Wms.  see  p.  256 ;  and  Pulvertoft 

that  the  wife's  marriage  portion  was  a  v.  Pulvertoft,  18  Ves.  92. 

sufficient  consideration  for  limitations  (o)  Roe  v.  Mitton,  2  Wila.  366.  . 

to  the  issue  of  the  husband  by  a  second  (p)  Doe  v.  Rolfe,  S  A.d.  &  E.  650  ; 

marriage.    And  see  Heap  v.  Tonge,  9  and  see  Tarleton  v.  LiddeU,  17  Q.  B. 

Ha.  104;   Ford  v.  Stuart,  15  Beav.  890;  4  De  Gt.  &  Sm.  538;  Wdkefidd 

500.  V.  Giblmi,  1  Giff.  401. 

(n)  See  Jenhim  v.  Keymes  or  Key-  (q)  Sug.  716. 
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limitations 
to  issue  of 
marriage. 


in  favour  of  issue  of  the  marriage,  will,  it  seems,  be  valid  (r) : 
so,  the  remoteness  of  a  limitation  (s),  or  its  being  subsequent 
to  a  vested  estate  tail  (t),  may  perhaps  be  sufficient  to 
sustain  it. 


Settlement 
by  widow, 
valid. 


And  a  settlement  by  a  widow,  before  her  second  marriage, 
upon  her  children  by  a  deceased  husband,  is  not  fraudulent 
within  the  Act ;  even  although  they  are  themselves  married 
and  have  issue  (w) :  and  the  husband  is  not  a  purchaser 
within  the  Act  (x).  So,  a  settlement  by  a  woman  upon  her 
marriage,  in  favour  of  her  illegitimate  issue,  may  be  supported, 
as  against  a  subsequent  purchaser  from  her  and  her 
husband  (y). 


Marriage 
settlement 
may  be 
shown  to  be 
fraudulent, 


But  even  a  settlement  in  consideration  of  marriage  may 
be  shown  to  have  been  executed  by  all  parties -for  the  pur- 
pose of  defrauding  creditors,  and  therefore  to  be  void  as 
against  creditors  (z) ;  as  where  a  man,  in  marrying  a  woman 
with  whom  he  had  cohabited  for  several  years,  executed  an 
ante-nuptial  settlement  for  the  sole  purpose  of  defeating  his 
creditors,  the  wife  being  imj)licated  in  the  fraud  (a).  And 
where  such  is  the  object  of  the  deed,  the  fact  of  the  marriage 
being  solemnized  in  pursuance  of  a  long-standing  engagement, 
will  not  validate  the  settlement  (6). 


Sond  fide  net-       Where  A.,  being  indebted,  but  not  to  the  extent  of  insol- 

indebted  ^       vency,  applied  to  his  mother  for  a  loan,  which  she  consented 

settlor.  ^Q  jnake,  and  in  fact  made,  only  on  condition  that  he  settled 

his  lauded  property,  the  settlement  was  upheld  (c) ;  but  the 


()•)  Clayton,  v.  EarJ  Wilton,  3  Madd. 
802,  n.;  and  see  Sug.  716;  and  vidi 
auprd,,  p.  822. 

(«)  2  P.  Wma.  255. 

(«)  See  Sug.  716 ;  Lord  Tenkam's 
caie,  2  Ley.  105. 

{u)  Newstead  v.  Searles,  1  Atk. 
265 ;  and  see  £ing  v.  Cotton,  2  P. 
Wms.  674 ;  Doe  r.  LevHs,  11  C.  B. 
1035. 

(x)  S.  C. 


{y)  Cla/rie  t.  Wright,  6  H.  &  N. 
849;  7  Jur.  K.  S.  1032;  and  vide 
suprA,  p.  818. 

(z)  Columbine  y.  Penhall,  1  Sm.  & 
G.  228. 

(a)  Buhner  T.  Hunter,  L.  K.  8  Eq. 
46 ;  and  see  Acraman  v.  Corlett,  1  J. 
&  H.  410. 

(6)  Fraser  v.  Thompson,  4  De  G.  & 
Jo.  659. 

(c)  Thompson  v.  Wehster,  4  De  6, 
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transaction  was  bond  fide,   and  there  was  no  intention  to     Chap,  xv, 
defraud  creditors.  ' 


Where  a  settlement  is  expressed  to  be  made  in  considera- 
tion of  5s.,  and  for  divers  other  good  and  valuable,  but 
unstated,  considerations,  it  rests  with  the  party  setting  up  the 
settlement  to  show  their  actual  existence  (d). 


Unspecified 
consideration, 


A  settlement  or  conveyance,  apparently  voluntaiy  (e),  may 
be  supported  by  any  evidence,  (consistent  with  its  terms,) 
which  proves  that  it  was  in  fact  made  for  good  considera- 
tion (/) :  so,  although  originally  voluntary,  it  may  be  made 
good  by  subsequent  matter,  in  the  hands  of  those  who  Ixave 
given  value  on  the  faith  of  it ;  e.  g.,  the  marriage  of  the  party 
claiming  under  it  beneficially  {g) — even  although  its  existence 


Consideration 
not  expressed 
maybe 
proved. 

Settlement 
may  be  sup- 
ported by 
matter  ex 
post  facto. 


&  Jo.  600 ;  7  Jur.  N.  S.  531,  mdvide 
avpra,  p.  820,  and  comments  on 
Thompson  v.  Webster,  in  Smitli,  v, 
CherriU,  L.  E,  i  Eq.  390. 

(d)  Kelson  v.  Kelson,  17  Jur,  129, 
V.-C.  W.,  10  Ha.  395. 

(e)  As  to  when  a  Toluntary  settle- 
ment cannot  be  enforced  by  the  appa- 
rent beuefloiaries,  see  Ward  v.  Aud- 
land,  8  Beav.  201,  and  cases  collected 
in  reporter's  note,  213  ;  also  Searle  v. 
Law,  15  Sim.  95  ;  Bridge  t.  Bridge, 
16  Beav.  315  ;  Qilbert  v.  Overton,  2 
H.  k  M.  110;  see  judgment;  Pnce 
v.  Pnce,  1  De  G.  M.  &  G.  308  ;  Beech 
V.  Keep,  18  Beav.  285;  Semll  v. 
Moxsy,  2  Sim.  N.  E.  189  ;  Cox  v.  Bar- 
nard, 8  Ha,  310 ;  Jones  v.  Lock,  L.  H. 
1  Ch.  Ap.  25  :  et  contra  ;  Ellison  v. 
EUison,  C  Ves.  656;  1  Wh,  &  Tu.  L.  C. 
2nd  ed,"199,  and  cases  cited  in  note ; 
Sloane  v.  Cadogan,  Sug.  719;  For- 
tescue  V.  Bamett,  3  Myl.  &  K.  36  ; 
WheaOey  y.  Purr,  1  Ke.  551;  and 
Blahely  v.  Brady,  2  Dru.  &  Wal.  311 ; 
Beatson  v.  Beatson,  12  Sim.  281  ; 
Kehewich  v.  Manning,  1  De  G.  M.  & 
G.  176 ;  Voyle  v.  Hughes,  2  Sm.  &  G. 
18  ;  Donaldson  v.  Donaldson,  Kay, 
711 ;  Dening  v.  Ware,  22  Beav.  184  ; 


315,  and  Kiddill  v.  FarneU,  ibid.,  428 ; 
where  the  stock,  the  subject  of  set- 
tlement, had  not  been  actually  trans- 
ferred at  the  settlor's  death ;  Dehrow 
V.  Bone,  8  Jur.  N.  S.  276  ;  RiclMrdson 
V,  Richardson,  L.  E.  3  Eq.  686;  where 
the  promissory  notes  comprised  in  the 
deed  were  never  indorsed  over  ;  Re 
Way's  Trusts,  2  De  G.  Jo.  &  S.  366 ; 
where  the  settlor  retained  the  deed 
which  was  never  acted  on,  or  commu- 
nicated to  the  volunteers  or  the 
trustees,  and  afterwards  destroyed  it, 
and  yet  it  was  held  to  be  an  effectual 
disposition  of  the  fund. 

(/)  See  Fen-ars  v.  Olierry,  2  Vern. 
384 ;  Pott  V.  Todhunter,  2  Coll.  76 ; 
aWord  V.  TurreU,  1  Y.  &  C.  0.  C, 
138;  Harnian  v.  Richards,  10  Ha. 
81 ;  and  see  as  to  connecting  deeds, 
as  being  parts  of  one  transaction, 
S.  C,  and  Ford  v.  Stuart,  15  Beav. 
493  ;  and  Whilbread  v.  Smith,  3  De 
G.  M.  &  G.  727. 

(17)  Kirk  V.  Clark,  Preo.  in  Ch. 
275 ;  East  India  Company  v.  Clavd, 
2  Eq,  Ca.  Abr.  52,  and  other  cases 
cited,  5  Bac.  Abr.  tit.  Fraud,  C.  ; 
Johnson  v.  Legard,  Turn.  &  Euss.  294  ; 
Payne  v.  Mortimer,  1  Giff.  118  ;  4  De 
G.  &  Jo,  417, 


and  see  Airey  v.  Hall,  3  Sm.  &  G 
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be  not  shown  to  have  been  considered  in  the  marriage 
treaty  QC), — or  a  sale  or  mortgage,  for  valuable  consideration, 
by  the  voluntary  grantee  {i) ;  or,  probably,  (in  the  case  of  a 
creditor's  deed,)  the  fact  of  creditors  having,  upon  the  faith  of 
it,  refrained  to  enforce  their  remedies  against  the  debtor  {k), 
may  be  sufficient  to  support  the  deed. 


Distinction 
between 
creditors' 
deeds,  and 
other  trust 
deeds. 


The  distinction  between  deeds  vesting  property  in  trustees 
upon  trust  for  the  benefit  of  particular  persons, — which  deeds 
cannot  be  revoked,  altered,  or  modified  by  the  party  who  has 
created  the  trust ; — and  deeds  purporting  to  be  executed  for 
the  benefit  of  creditors, — where  the  question  whether  the 
trusts  can  be  revoked,  altered,  or  modified,  depends  upon  the 
circumstances  of  each  particular  case — ^has  been  laid  down  as 
follows ;  viz., — 'In  cases  of  trust  for  the  benefit  of  particular 
persons  the  party  creating  the  trust  can  have  no  other  object 
than  to  benefit  the  persons  in  whose  favour  the  trust  is 
created ;  and,  the  trust  being  well  created,  the  property  in 
Equity  belongs  to  the  cestui  que  trust  as  much  as  it  would 
belong  to  them  at  Law,  if  the  legal  interest  had  been  trans- 
ferred to  them.  But  in  cases  of  deeds  purporting  to  be  executed 
for  the  benefit  of  creditors,  and  to  which  no  creditor  is  a 
party,  the  motive  of  the  party  executing  the  deed  may  have 
been,  either  to  benefit  his  creditors,  or  to  promote  his  own 
convenience ;  and  the  Court  there  has  to  examine  into  the 
circumstances,  for  the  purpose  of  ascertaining  what  was  the 
true  purpose  of  the  deed :  and  this  examination  does  not 
stop  with  the  deed  itself,  but  must  be  carried  on  to  what  has 
subsequently  occurred ;  because  the  party  who  has  created  the 
trust  may,  by  his  own  conduct,  or  by  the  obligations  which 


{h)  See  Brovm  v.  Carter,  5  Ves. 
862,  see  p.  876  ;  see  Roddy  v.  Wil- 
liams, 3  J.  &  L.  1, 17. 

(i)  Prodgers  v.  Langliam,  1  Sid. 
see  134  ;  Qeorge  T.  Milbanke,  9  Ves. 
190  ;  and  see  Parr  v.  Eliasm,  1  East, 
92,  95. 

(Ic)  See  AcUm  t.  Woodgate,  2  Myl. 
&  K.  492  ;  ffinde  v.  Blahe,  3  Beav. 
234  ;  Kinoan  t.  Daniel,  5  Ha.  493  ; 


Johnson  T.  Kenhaw,  1  De  G.  &  S. 
260 ;  Ha/rland  v.  Binhs,  15  Q.  B.  713  ; 
Mackinnon  v.  Stewart,  1  Sim.  N.  K. 
76  ;  Oriffith  v.  Ricketts,  7  Ha.  307  ; 
Smith  V.  Hurst,  10  Ha.  30,  46  ;  Synnot 
V.  Synypson,  5  H.  L.  C.  121 ;  Siggers 
V.  Evams,  1  Jur.  N.  S.  851,  Q.  B. ;  but 
see  also  Comthviaite  v.  Frith,,  4  De  G. 
&  S.  552  ;  Nicholson  v.  Tutin,  2  K. 
&  Jo.  18  ;  3  K.  &  Jo.  159. 
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he  has  permitted  his  trustee  to  contraot,  have  created  an     Chap.  xv. 
equity  against  hunself  (I).  — — 


A  settlement  "really  fraudulent  or  fraudulently  kept  on  Whether  heir 
foot "  (m),  would  seem  to  be  void  as  against  a  lond  fide  pur-  set  aside 
chaser  even  from  the  heir  or  devisee  of  the  settlor  («) ;  but  a  fta^i^ufeat*" 
merely  voluntary  deed  cannot,  it  would  appear,  be  avoided  by  deed, 
a  sale  by  the  heir  or  devisee ;  the  principle  upon  which  a 
sale  by  the  settlor  himself  avoids  sucli  a  deed  being,  that 
the   subsequent   sale  shows   the  existence  of  an  originally 
fraudvdent  intention  (o)  :  so,  a  wife,  surviving  her  husband, 
canliot,   by  an   assignment  for  value,  avoid  his  voluntary 
assignment  of  her  legal  term  for  years  (p).     Of  course,  a 
voluntary  deed  will  not  be  avoided  by  a  subsequent  convey- 
ance apparently  made  for  value,  but  in  fact  voluntary  (q).     It 
has  been  held  in  Ireland  that  in  the  case  of  several  voluntary 
grantees  of  the  same  estate,  the  one  who  first  sells  confers  a 
good  title  on  the  purchaser  (r) :  but  this  seems  to  be  bad 
law  (s). 

The  5th  sect,  of  27  Eliz.  c.  4,  seems  to  comprise  all  settle-  Settlemenfa 
ments,  although  made  for  valuable  consideration  (t),  which  ^f  rev^ation, 
reserve  what  is,  either  expressly  or  virtually,  a  power  of  vexo-  fraudulent, 
cation  to  the  settlor ;  c.  g.,  an  unlimited  power  to  charge  by 
way  of  mortgage  (w) ;  or  a  power  to  revoke  on  payment  of 
10s.  («),  or  with  the  consent  of  a  person  nominated  by  the 
settlor  (y),  or,  simply,  at  n  future  date  («) :  but  a  power  to 

(t)  By  Sir    G.    Turner,   Smith  t.  Town.  141. 
Ilurst,  10  Ha.  47.      '  W  l>oey.  liuaham,  17  Q.  B.  723. 

(m)  Sug.  713.  (')  See  Sug.  721  ;  Smith  v.  Ilurst, 

(h)  BurreVs  case,  6  Hep.  72  ;  and  IS  Ha.  30. 
see    WarhiHon   v.   Loveland,   C   Bli.  (ii)  TarbachT.Marbtir!/,2Vem.510. 

jST.  S.  1  31.  (*)  ^'^''  ^'''!^"  '*'•  Stanhope,  Oro.  Jac. 

(o)  Parhcr  v.  Carter,  4  Ha.  409  ;  455. 
Doe  V.  Rusham,  17  Q.  B.  723  ;  Lnn.,  (y)  Tiajne's  case,  3  Eep.  82  b. ;   1 

V.  Jiees,  3  Kay  &  Jo.  132,  150.  Smith's  LeacUng  Cases,  1. 

(p)  Doe  V.  Leiois,  11  C.  B.  1035.  (;)  See  Anon.,    cited    Moo.   618  ; 

(2)  2ioieHs  T.  Williams,  4  Ha.  130  ;  .S'.  C,  cited  3  Eep.  826  ;  but  it  seems 

Ilumphreysy.  Pensam,  I 'Mi.  &C.  580;  that  tlie  title  under  the  settlement 

Doe  V.  Webbei;  1  A.  &  E.  733,  740.  will  be  valid  until  the  specified  time 

(r)  Moffett  V.  Whittaker,  1  Long.  &  an-ives. 
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charge  a  reasonable  specified  sum  (a),  or  to  revoke  upon  terms 
wliich  are  fairly  calculated  to  preserve  the  substantial  rights 
of  the  parties  interested  under  the  limitations  (b),  seems  to  be 
unobjectionable.  Lord  St.  Leonards  expresses  an  opinion  (c), 
that  where  a  settlement  made  for  valuable  consideration 
contains  a  power  of  revocation  which  is  afterwards  released 
for  valuable  consideration,  a  purchaser,  buying  subsequently 
to  such  release,  would  be  postponed  to  the  settlement :  pro- 
bably the  result  might  be  the  same,  although  there  were  no 
consideration  for  the  release,  if  the  purchaser ,  had  notice  of 
it :  but  a  secret  release  will  not  affect  a  purchaser  (d). 


Power  of  reTo-       We  may  remark  here  that  a  solicitor,  when  preparing  a 

teex^reBsly      Voluntary  settlement,   ought    to   ascertain  from  his    client 

reseiTsd/where  -yvi^ether  it   is  to  be  revocable   or   not ;    and  where   it  is 
so  lutenoea.  ' 

intended  to  be  of  a  qioasi  testamentary  character,  a  power 
of  appoiatment  which  will  override  the  trusts,  or  a  power  of 
revocation,  should  be  expressly  reserved  (e).  In  several  cases 
voluntary  settlements,  apparently  irrevocable,  have  either 
been  treated  as  revocable,  or  have  been  rectified  by  the  intro- 
duction of  a  power  of  general  appointment  (/). 

Personal  We  may  here  remark  that  the  27  Eliz,  does  not  affect 

Bottlementa 

not  within       settlements  of  personal  chattels  (ff). 

27  Eliz. 

Purchaser  A  purchaser  will  not  be  affected  by  notice  of  an  eqiiitable 

with  notice, 

buying  from     claim,  if  he  purchase  from  a  vendor  who  himself  bought 
out  notice,  ^      ^Q'>^  fi^^  without  notice  (A).     It  has  been  held  that,  in  the 

protected;—     ^^gg  pf  g^  charitable  trust,  want  of  notice,  in  order  to  be 
when. 


(o)  JenJcins  v.  Ketjmes  or  Keymis, 
1  Lev.  150. 

(6)  See  Doe  y.  Martin,  i  T.  R.  39  ; 
Sug.  721. 

•(c)  Sug.  723. 

(d)  Bulloch  V.  Tlwrne,  Moo.  615. 

(e)  Anderson  v.  Elsworth,  3  Giff. 
154;  7  Jur.  N.  S.  1047  ;  OouUst.  Ac- 
worth,  L.  E.  8  Eq.  558.  The  onus  of 
showing  that  the  gift  was  intended  to 
he  irreyocable  is  "thrown  on  the  party 


claiming  it,  ib. 

(J)  Ilarhidge  v.  Wogan,  5  Ha.  258 
Nanney  v.  Williams,  22  Beav.  452 
Pm-sliaw  T.  Wdshy,  7  Jur.  N.  S.  299 
30  Beav.  243. 

ig)  Stone  v.  Van  Heyihuysen,  11 
Ha.  126. 

(A)  See  BrandXyn  v,  Ord,  1  Atk. 
571,  and  Lowthcr  v.  CarUon,  2  Atk. 
242;  SmctY.Southcote,  2  Bro.  CO. 
66. 


Digitized  by  Microsoft® 


ADVERSE  RIGHTS  OF  THIRD   PARTIES.  827 

effectual,  must  have  existed  on  the  part  of  the  first  purchaser     Chap.  XV. 
who  held  adversely  to  the  trust ;  and  that,  if  he  bought  mth   '— — 


notice,  the  want  of  notice  in  any  subsequent  purchaser  is 
immaterial  {%).  This  is  a  doctrine  which  the  Courts  would 
probably  be  unwilling  to  countenance.  But  no  length  of 
possession  will,  irrespectively  of  the  Statute  of  Limitations, 
protect  a  purchaser  bvxying  with  notice  of  the  charitable 
trust  (Z;).  If  trust-property  which  has  been  improperly  sold 
finds  its  way  back  to  the  trustee,  it  becomes  re-impressed 
with  the  trust,  notwithstanding  any  want  of  notice  on  the 
part  of  intervening  purchasers  (/). 

By  the  13th  Eliz.  c.  5,  (made  perpetual  by  the  29th  Eliz.  Settlements 
c.  5,)  conveyances  made  of  fraud,  to  the  intent  to  delay,  creditors, 
hinder,  or  defraud  creditors  (wi),  are  declared  to  be  void :  but  i3'p;u"'^c.''5, 
the  Act  is  not  to  extend  to  conveyances  made  upon  good 
consideration  and  hona  fide  to  persons  without  notice  of  the  j 
intended  fraud  (?;-) :  but  the  mere  fact  of  a  settlement  being  \ 
voluntary  is  not  enough  to  render  it  void  against  creditors  (o); 
nor,  on  the  other  hand,  is  a  good  consideration  sufficient  to 
support  it,  if  the  intention  be  to  defraud  creditors  (p) ;  though 
the  existence  of  a  valuable  consideration  is  a  circumstance  in 
favour  of  the  validity  of  the  deed  {^  :  nor  is  the  fact  of  the 
deed  being  executed  under  pressure  on  the  eve  of  banlcruptcy 
sufficient  to  uphold  it,  if  it  is,  in  effect,  an  assignment  of 

(!)  See  East  Qrimted's  (me,  Duke's  cited  in  note  ;  and  Skarfy.  SoiUbi/,  1 

Ch.  TTees,  6-tO,  A.  D.  1633  ;  Tudw'a  Mao.  &    G.  364,  and    cases  cited  ; 

Charitable  Trusts,  332,  333.  Tou-nsend  v.  Westacott,  1  Beav.  340  ; 

Ck)  SitprA,  pp.  353,  767.  Goldsmith  v.  Russell,  5  De  Q.  M.  &  G. 

(1)  Kennedy  v.  Daly,  1  Soh.  &  L.  ;  547  ;  Chi-isty  v.  Courtenay,  13  Beav. 

see  p.  379.  ^7 '  ■''»'«"<'''■  ^-  French,  2  .lur.  N.  S.  169 ; 

(m)   Vide  infrd,  p.  828.  6  De  G.  JI.  &  G.  95  ;  NeaUy.  Day, 

(n)  Sect.   6  ;  see    Wood  v.   Diode,  4  Jur.  N.  S.  1225  ;  Acraman  v.  Cor- 

7  Q.  B.  892  ;  Columbine  v.  PenhaU,  lett,  1  J.  &  H.  410  ;  Thompson  v.  Web- 

1   Sm.  &  G.  228  ;  PenhaU  v.  Hlwin,  ster,  7  Jur.  N.  S,  531 ;  and  see,  as  to 

1  Sm    &   G.    258 ;  Ex  parte  Biimie,  settlements,  pendente  lite,  Blenhinsopp 

1  De  G.   M.   &   G.  441  ;  Marlow  v.  v.  BlenUnsopp,  12  Beav.  568  ;  1  De 

Orgill,  8  Jur.  N.  S.  789,  829  ;  Darvitt  G.  M.  &  G.  495. 
V.  Perry,  6  H.  &  N.  807  ;  and  see,  on  (o)  Holmes  v.  Penney,  5  W.  R.  132  ; 

the  general  construction  of  the  sta-  3  Jur.  N.  S.  80 ;  3  K.  &  Jo.  90,  99. 
tute,   Twyne's    case,   3    Eep.   80;    1  {p)  Bottv.  SmUh,nViea.y.  Sl\. 

Smith's  Leading  Cases,  1,  and  cases  (?)  Holmes  t.  Penney,  ubi  snprd. 
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the  debtor's  solvency  (r).  A  surety  is  no  more  justified  in 
placing  his  property  out  of  the  reach  of  liability  for  the  debt, 
than  if  he  were  the  principal  debtor  (s). 


What  pro- 
perty is 
within  it. 


It  has  been  repeatedly  held  that  an  assignment  of  property 
incapable  of  being  taken  in  execution,  is  not,  within  the 
words  of  the  Statute,  an  assignment  with  intent  to  delay 
creditors  {t).  Thus,  copyholds,  and  money  and  securities  for 
money  were  not  within  the  original  scope  of  the  Act  (ii) ; 
and  it  was  considered  a  doubtful  point  whether  a  person 
largely  indebted  might  not  purchase  and  settle  property, 
which  his  creditors,  in  the  absence  of  dkect  fraud,  would  be 
unable  to  follow  («).  ISTow,  however,  by  the  1  &  2  Vict.  c.  110, 
copyholds  may  be  taken  in  execution  under  a  writ  of  elegit, 
and  money,  bank  notes  and  securities  for  money  under  a  writ 
oi  fi.fa.  (y).  Since  this  extension  of  the  law  of  judgments, 
a  voluntary  purchase  of  stock,  by  a  person  largely  indebted, 
in  the  names  of  trustees,  upon  trust  for  the  benefit  of  his 
children,  has  been  held  fraudulent  within  the  Act  (z) ;  so, 
also,  an  assignment  by  a  person  in  extremis  of  a  policy  on  his 
life  (a). 


Tests  of 
Talidity, 


The  simple  test  to  be  applied  in  each  case  is,  whether  the 
transaction  is  bond  fide,  or  a  mere  contrivance  for  the  personal 
benefit  of  the  settlor,  or  of  others  whom  he  wishes  improperly 
to  favour.  Thus,  an  ordinary  creditor's  deed  is  not  within 
the  Act  (&) ;  unless  it  be  so  framed  that  a  creditor,  willing  to 
take  his  fair  share  of  the  property,  cannot  reasonably  be 


(r)  GoodrlcU  y.  Taylor,  2  H.  &  M. 
880  ;  2  De  G.  Jo.  &  S.  135. 

(s)  Goodriche  v.  Taylor,  ubi  siiprA. 

it)  Rider  v.  Kidder,  10  Ves.  360  ; 
and  see  Barrack  v.  M'Cullocli,  3  K.  & 
Jo.  110,  and  cases  there  cited  and 
judgment. 

(u)  See  Mathews  v.  Fraser,  1  Cox, 
278. 

{x")  Fletcher  y.  Sedleij,  2  Vera.  490  ; 
but  see  Stone  y.  Vanheythuysen,  11 
Ha.  126;  Sugd.  706;  and  see  judg- 
ment in  Nenle  v.  Day,   4  Jur.  N.  S. 


1225. 

(i/)  See  sections  11  and  12. 

(s)  Barraek  v.  M'CuUoch,  3  K.  & 
Jo.  110. 

(a)  Stohoe  v.  Cowan,  29  Beav.  637  ; 
as  to  policies  of  insurance  Ijeing  secu- 
rities for  money  within  the  1  &  2 
Viet.  c.  116,  sect.  12,  see  Law  v.  The 
Indisputable  Life  Assurance  Company, 
1  K.  &  Jo.  223  ;  Fohson  y.  M'Creight, 
25  Beav.  272. 

(i)  James  y.  Whitlread,  11  C.  B. 
406. 
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expected  to   accede  to   it(c).      So,   where  a  trader  debtor.  Chap.  X v. 

...  Sect.  5. 

knowing  that  a  writ  of  sequestration  was  about  to  be  issued  


against  him,  vested  the  whole  of  his  property  in  trustees  for 
the  benefit  of  certain  of  his  creditors,  and  the  deed  contained 
a  proviso  that  he  should  remain  in  possession  for  six  months, 
and  that  if  any  sequestration  should  bo  enforced  his  posses- 
sion was  to  cease,  it  was  held  that  the  deed,  although  an  act 
of  bankruptcy,  if  any  of  the  excluded  creditors  had  filed  a 
petition  upon  it,  was  not  void  under  the  13  Eliz.  c.  5  (d). 
Where,  as  in  the  case  just  cited,  the  transaction  is  in  the 
nature  of  a  mortgage,  retention  of  possession  by  the  grantor 
until  default  is  made  is  no  evidence  of  fraud;  but  it  is 
otherwise  where  the  ■  possession  is  retained  after  what 
purports  to  be  an  absolute  conveyance  of  the  property  (c) ; 
though,  even  in  this  case,  the  presumption  of  fraud  may  be 
rebutted  (/). 

Where  a  recovery  was  suffered  by  A.,  tenant  for  life,  and  T?'i^'f,"' ''" 
B.,  his  son,  tenant  in  tail  in  remainder,  and  by  the  deed 
leading  the  uses  of  the  recovery,  A.'s  life  estate  was  limited 
to  B.,  in  order  to  defraud  A.'s  creditors,  and,  subject  thereto, 
the  property  was  settled  on  B.  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail,  but  B.  was  not  privy  to  the  fraud, 
it  AA-as  held  that  the  recoveiy  was  good,  and  that  the  deed 
leading  the  uses  was  bad ;  so  that  A.'s  life  estate  passed  to 
his  assignees  in  a  subsequent  banla-uptcy,  and  subject  thereto, 
B.  became  entitled  in  fee  simple  (g).  A  voluntary  conveyance 
with  the  intention  of  depriving  the  plaintiff  in  an  action  of 
the  fruits  of  his  verdict  has  been  held  to  be  void  (/;) ;  so,  also, 
where  the  object  of  the  deed  was  to  defeat  proceedings  under 
a  winding  up  order  (i).     But  a  conveyance,  pending  an  action 


(c)  Owen  V.  Body,  5  Ad.  &  E.  28 ;  6S2. 

see  20  L.  J.  C.  B.  220;  and  Holt  v.  (g)  Tarkton  t.  Lidddl,  17  Q.   B. 

Kelly,  13  Ir.  L.  R.  33,  Q.  B.  390 ;  4  De  G.  &  S.  538  ;   11  Viiv/eW  v. 

{d)  Alton  V.  Harrison,  L.  K.  4  Cli.  Gibbon,  1  Giff.  401. 

Ap.  622.  ('')  darling  t.   Bishopp,  29  Beat. 

(e)  See  £■(««.«(•(/»  V.  iTncie/i,  2  T.  K.  417. 

Kg7_  (i)  Ittese  River  hih-er  Mlnimj  Com- 

(/)  Lathnu-  v.  BiUson,   4  B.  &  C.  pany  v.  A  twell,  L.  R.  7  Eq.  347, 
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Chap.  XV.     or  judgment,  is  not  necessarily  void  if  supported  by  a  valuable 
consideration  {k). 


Who  may  j^  j^as  been  held  that  a  conveyance  can  be  set  aside  as 

impeach.  ,  ,       . 

fraudulent  against  creditors  only  at  the  instance  oi  a  person 
•who  was  a  creditor  at  the  time ;  though,  vhen  it  shall  have 
been  set  aside,  subsequent  creditors  may  be  let  in  {l) :  but 
the  former  branch  of  the  proposition  cannot  now  be  relied 
on  (m) ; '  except  perhaps  in  cases  where  all  debts  due  at  the 
date  of  the  deed  have  been  paid,  and  there  is  no  evidence  of 
an  intention  to  defraud  future  creditors  {n) ;  or  in  cases  where 
the  deed  is  impeached  only  on  account  of  the  presumption  of 
fraud  which  arises  from  its  being  voluntary  (o).     The  whole 
subject  was  fully  considered  in  a  late  case  (jp) ;  in  which  Lord 
Westbury,  after  remarking  on  the  inconsistency  of  the  autho- 
rities, expressed  his  opinion  that  the  following  conclusions 
were  well  founded : — "  If  the  debt  of  the  creditor  by  whom 
the  voluntary  settlement  is  impeached  existed  at  the  date  of 
the  settlement,  and  it  is  shown  that  his  remedy  is  defeated  or 
delayed  by  the  existence  of  the  settlement,  it  is  immaterial 
whether  the  debtor  was,  or  was  not,  solvent,  after  making  the 
settlement ;  but  if  a  voluntary  settlement,  or  deed  of  gift,  be 
impeached  by  subsequent  creditors,  whose  debts  liad  not  been 
contracted  at  the  date  of  the  settlement,  then  it  is  necessary 
to  show,  either  that  the  settlor  made  the  settlement  with 
express  intent  to  delay,  hinder,  or  defraud  creditors,  or  that, 
after  the  settlement,  he  had  not  sufficient  means  or  reasonable 
expectation  of  being  able  to  pay  his  then  existing  debts — that 
is  to  say,  was  reduced  to  a  state  of  insolvency ;  in  which  case 
the  law  infers  that  the  settlement  was  made  with  intent  to 


(it)  See  Marloii)  V.    Orrjill,  8  Jur.  11  Ha.  124;   Graham  T.  Furher,  li 

N.  S.  789,  829  ;  DarviU  t.  Perry,  6  C.  B.  410 ;  Jmkyn  t.  Vaughan,  3  Dr. 

Hui'l.  &  N.  807.  419. 

(0  Per  V.-C.  K.  B.,  Me  v.  Knovika,  (w)  Sec  3  Dr.  425. 

2  Y.  &  (J.  C.  C.  178 ;  see  Re  Mag-  (o)  Motmes  V.  Penney,  9  K.  &  J. 

awUy'a  Trust,  5  De  G.  &  S.  1  ;  Stone  90,  99. 

V.  7a»  neytJmysen,  11  Ha.  126,  133 ;  (p)  Spirett  v.  WiUows,  11  Jur.  N.  S. 

Strong  v.  Strong,  18  Beav.  408.  70. 

(m)  See  Stone  v.   Vfin  ITcythuysen, 
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delay,  hinder,  or  defraiid  creditors,  and  is,  therefore,  fraudulent     Chap.  xv. 

Sccti  5. 

and  void."     And  in  a  veiy  recent  case  {q),  Avhere  a  trader  — — 


settled  all  his  property,  present  as  well  as  future,  resei-ving  to 
himself  the  control  over  his  stock  in  trade,  and  continued  to 
trade,  the  settlement  was  held  to  be  void  as  against  his  creditors, 
although  he  did  not  appear  to  have  been  indebted  at  the  date 
of  its  execution. 

It  was  held,  by  an  eminent  judge,  that  a  person  who  has  Person  wlio 

I1.Q.S  ussistGd 
assisted  in  the  preparation  and  carrying  out  of  a  voluntary  in  preparing 

deed,  is  not  thereby  necessarily  precluded  from  enforcing  his  deld  may  not 

claim  adversely  to  it,  as  a  creditor  of  the  settlor;  biit  this  was  claim  ad- 

''  versely  to  it. 

reversed  on  appeal  (?•).  It  has  also  been  decided  that  an 
indictment  will  lie  against  both  the  grantor  and  grantee  in  a 
fraudulent  deed  (»■) ;  and  therefore  where  a  bill  is  filed  to  set 
aside  a  deed  as  fraudulent  under  the  Statute,  a  defendant  who 
is  a  party  to  the  deed,  either  as  grantor  or  grantee,  may  decline 
to  answer  the  interrogatories  (0- 

The  recent  Bankruptcy  Act  ((')  has  introduced  sev^eral  im-  Howvoluntary 
portant  provisions  with  reference  to  the  avoidance  of  voluntary  tradera  may ''' 

.settlements.     By  the  91st  section,  any  settlement  of  property  !>«  avoided 

•'  '       ^  i      i       ./    under  tlie  new 

made  by  a  tradxr  {x)  (not  being  a  settlement  made  before  and  Bankruptcy 

in  consideration   of  marriage,   or  in  favour  of  a  bond  fide 

purchaser  or  incumbrancer  for  value,  or  a  settlement,  made 

on  or  for  the  wife  or  children  of  the  settlor,  of  property,  which 

has  accraed  to  him  after  marriage  in  right  of  his  wife),  is 

made  void  as  against  his  trustee  under  the  Act,  if  he  becomes 

bankrupt  within  two  years  after  the  date  of  the  settlement ; 

and  if  he  becomes  bankrupt  at  any  subsequent  time,  within 

ten  years  from  such  date,  then  it  is  also  to  be  void,  unless 

the  parties  claiming  under  it  can  prove  that  the  settlor  was, 

at  the  time  of  making  the  settlement,  able  to  pay  all  his 

(2)   Wart  V.  Gardner,  L.  E.  7  Eq.  (s)  Meg.  T.  Smitli,  6  Cox,  C.  C.  31. 

327  (<)   TTyc/t  v.  Parha;  22  Beav.  59. 

(,•)  Oaker  V.  A'inff,  1  Jur.   N.  S.  («)  32  &  33  Vict.  o.  71. 

1066    V.-C.  W.  ;  reversed  i  W.  R.  {x)  As  to  who  is  a  trader  within  tha 

382 ;'  2  Jur.  N.  S,  312  ;  8  De  G.  M.  Act,  see  Sched.  1. 
&  G.  110. 
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debts  without  the  aid  of  the  property  comprised  in  such 
settlement ;  and  any  covenant,  or  contvElct  made  by  a  trader 
in  consideration  of  marriage,  for  the  future  settlement  upon 
or  for  his  wife  or  children  of  any  money  or  property  wherein 
he  had  not,  at  the  date  of  the  marriage,  any  estate  or  interest 
whether  vested,  or  contingent,  in  possession,  or  remainder,  and 
not  being  money  or  projjerty  in  right  of  his  wife,  is  made 
A'oid  as  against  his  trustee  under  the  Act,  in  the  event  of  his 
becoming  bankrupt  before  such  property  or  money  has  been 
actually  transfer-red  or  paid,  pursuant  to  such  contract  or 
covenant ;  and  the  word  "  settlement "  is  for  the  purposes  of 
this  section  to  include  any  conveyance  or  transfer  of  proj)erty. 


Under  the 
92nd  section. 


By  the  92nd  section,  every  conveyance  or  transfer  of  pro- 
perty, or  charge  thereon  made,  every  payment  made,  eveiy 
obligation  incurred,  and  every  judicial  proceeding  taken  or 
suffered  by  any  person  unable  to  pay  his  debts  as  they  become 
due,  from  his  own  moneys,  in  favour  of  any  creditor,  or  any 
person  in  trust  for  any  creditor,  with  a  view  of  giving  such 
creditor  a  preference  over  the  other  creditors,  is  to  be  deemed 
fraudulent  and  void  under  the  Act,  in  the  event  of  the  person 
making,  taking,  paying,  or  suffering  the  same  becoming  bank- 
rupt within  three  mouths  after  the  date  of  making,  taking, 
paying,  or  suffering  the  same  ;  but  the  section  is  not  to  affect 
the  rights  of  a  purchaser,  payee,  or  incumbrancer  in  good 
faith,  and  for  valuable  consideration :  and,  by  the  94th  and 
95th  sections,  certain  transactions  with  the  bankrupt,  or  in 
relation  to  his  property,  are  protected  from  the  opexation  of 
the  Statute. 


Un  wliat 
terms  pur- 
chaser is 
evicted  in 
Equity. 


Where  a  purchaser  for  value  is  evicted  in  Equity,  under 
a  prior  title,  he  will  be  credited  with  all  moneys  expended 
by  him  in  necessary  repairs  or  permanent  improvements  (y), 
(except  improvements  made  after  he  has  discovered  the  defect 
of  title)  (j) ;  and  will  be  debited  Avith  the  rents  which  he  has 


[y)  Sec  MiU  v.  HiU,  3  H.  L.   Ca.       P.  C.  518 ;  Clare  llatt  v.  Harding, 
828.  6  Ha,  273. 

(?)  See  Eenney  v.  Browne,  3  Eidg. 
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received :    but,  unless  guilty  of  actual  fraud  or  purchasmg     Chap.  xv. 

.  ^           ,                                                                                                                      Sect,  5. 
With  notice  of  an  infant's  title  (a),  the  account  MiU  not  extend  


to  such  rents  as,  without  his  neglect  or  default,  he  might  have 
received  (b) :  nor  will  he  be  conclusively  bound  by  his  admis- 
sions in  his  answer  as  to  receipts  (c) :  nor,  except  in  cases 
wljere  the  defendant  fills  a  fiduciaiy  character,  will  tlic 
account,  as  a  general  rule,  be  carried  back  beyond  the  filing 
of  the  bill  (cl) :  nor  will  annual  rests  be  directed,  unless  a 
special  case  for  that  form  of  decree  be  made  on  the  plead- 
ings (e):  and  the  decree  should  contain  a  direction  for  just 
allowances  (/).  In  a  modern  case,  where  a  man  completed 
the  purchase  of,  and  paid  for,  an  estate  which  his  wife  liad 
contracted  for  before  marriage,  and  then  sold  it  without  her 
concurrence,  the  purchasers,  upon  being  evicted  by  the  wife's 
heir  after  the  husband's  death,  were  allowed  a  lien  on  the 
estate  for  the  purchase-money  paid  by  the  husband  and  for 
moneys  expended  in  lasting  improvements  from  tlie  date  of 
his  purchase,  ^vitli  interest :  but,  accepting  this  relief,  they 
were  treated  as  mortgagees  in  possession  ;  and  were  debited 
■with  rents  received,  or  which  might  but  for  wilful  default 
have  been  received,  during  the  like  period  {g). 

A  person   claiming  under  a  fraudulent  deed,  voidable  at  VVlicthcrho 
Law,  cannot,  however,  claim  for  improvements  or  repairs  {h) ;  improvemenis 
but  the  rule  may  be  different  when  relief  against  the  deed  "'■  ri^P*™- 
can  be  afforded  only  in  Equity  ((} :    and  the  deed,  though 

(«)  Slomfieldy.  Eyre,  8  Beav.  250.  176  ;    i  Ha.  97  ;   qucerc  whether  an 

(6)  Moti-cll  V.  Howell,  2  Myl.  &  Cr.  allowance  should  not  have  been  made 

478.  for  interest  upon  the  difference  be- 

(c)  <Si.  C.  tween  Clarkson's  and  Syke'a  purehase- 

(d)  Thomas  v.  Thomas,  2  K.  &  Jo.  money,  the  account  of  rents  and 
79,  85  ;  and  see  Hicl's  v.  Sallitt,  3  De  profits  being  carried  back  to  the  date 
G.  M.  &  G.  782,  813;  Nanney  v.  of  Syke'a  purchase?  And  see  and 
Williams,  22  Beav.  470;  Hicks  v.  consider  Pciriinsow  v.  Nonjury,  L.  K. 
Hastings,  3  K.  &  J.  701 ;  and  com-  2  E.  &Ir.  Ap.  l,and  Lord  Westbury's 
pare  Penny  v.  AUen,  7  De  G.  M.  k  G.  comments  on  Neesom  v.  Clarhson, 
■too,  427.  ('i)  Musadee  v.  Meerza,  8  Moo.  P.  C. 

(c)  Neesom  v.  Clarlcsoii,  i  Ha.  97  ;  90,  113. 
sec  Donovan  v.  Fricker,  .Tao.  165.  {i)  HanMyn   v.  Ley,  3   Sw.   301  ; 

(/)  Howell  V.  Ho%nll,  2  Myl.  &  Cr.  Trevelywii    v.    White,  1   Beav.   588  ; 

478,  Stepney  v.  Biddvlph,  13  W.  E.  576. 

(g)  See  Xceiom  v.  Clarkson,  1  Ha. 

Digitized  by  Microsoft® 


834 


EiTFECT  OF  CONVEYANCE   OX 


Chap.  XV. 
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invalid,  is  not  actually  fraudulent  (Jc) :  and  even  at  Law,  in  an 
action  for  mesne  profits,  an  allowance  may  be  made  for 
groxmd-reut,  rates,  and  taxes  Q)  ;  and  where  there  is  a  mere 
legal  right  to  be  determined  at  Law,  it  seems  doubtful  whether 
a  Court  of  Equity  has  any  jurisdiction  to  niake  an  allowance 
to  the  evicted  party  for  money  expended  in  repairs  (?«). 


If  estate 
belonged  to 
infant. 


Where  the  purchase  is  of  the  estate  of  an  infant,  the 
purchaser  may,  it  seems,  be  treated  as  a  bailiff,  and  be  charged 
Avith  interest  on  his  balances,  and  with  such  rents  as  he  might 
have  received  but  for  wilful  default  (m) ;  and  the  account  will 
not  be  limited  to  a  period  of  six  years  next  before  the  filing 
of  the  bill,  but  will  be  carried,  back  to  the  commencement 
of  the  purchaser's  possession  (o).  It  has,  however,  been  held 
that  this  extraordinary  relief  is  to  be  confined  to  cases  where 
the  infant  has  been  in  possession  by  himself  or  his  guardian ; 
and  does  not  extend  to  an  ordinary  case  of  adverse  title  {p), 
or  of  a  purchaser  buying  from  another  an  estate  which  really 
belongs  to  an  infant. 


Purchase  by 
trustees. 


As  a  general  rule,  ■where  the  defendant  fills  a  fiduciary 
character  the  account  is  directed,  either  from  the  commence- 
ment of  his  occupancy,  or  from  six  years  before  the  date  of 
filing  the  bill,  at  .the  discretion  of  the  Court  {q). 


Statute  of 
Limitations 
begins  to 
run  on  con- 
reyance  by 
trustees. 


Where  land  vested  in  tnistees  upon  an  express  tnist  is  sold 
by  them  in  breach  of  trust,  the  conveyance  to  the  piu'chaser 
sets  the  Statute  of  Limitations  running  as  against  the  cestuis 
que  trust  (r).  But,  as  we  have  abeady  seen  (s),  a  much  shorter 
time  than  the  statutory  limit  will  bar  a  cestui  que  trust  who. 


(Jc)  Stepney  v.  Biddvlph,  13  W.  R. 
576. 

(J)  Sarher  v.  Sroiim,  3  Jur.  N.  S. 
18)  21 ;  1  C.  B,  N.  S.  121  ;  26  L.  J. 
C.  P.  il. 

(m)  Hooper  r.  Ooohe,  20  Bear.  689. 

(ft)  Blomfidd  V.  Eyre,  8  Beav.  250  ; 
and  see  Wyllie  v.  EUice,  6  Ha.  505. 

(o)  Hides  T.  SttUitt,  3  De  G.  M.  &  G. 
782 ;   Schroder  v.  Schroder,   1   Kay, 


590  ;  Skhs  v.  Hastings,  3  K.  &  Jo. 
701  ;  Nanney  y.  WiUimns,  22  Beav. 
452. 

( p)  Crowther  v,  Crowtker,  23  Bear. 
305. 

(2)  Thomas  v.  Thomas,  2  K.  &  Jo. 
85 ;  and  see  Penny  v,  AlUn,  7  De  G. 
M.  &  G.  409. 

(»•)  3  So  4  WiU.  IV.  c.  27,  d.  20. 

(e)  Supra,  p.  41, 
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without  reasonable  excuse,  knowingly  neglects  to  prosecute  C'^ap.  xv. 

his  claim  to  the  property.     In  cases  of  concealed  fraud  the  '— — 

Statute  does  not  begin  to  run  until  the  fraud  is  or  might  be 
discovered  (t). 


(6.)  As  to  contribution  to  iximmouni  charr/es.  Section  6. 

Where  an  estate  subject  to  a  paramount  charge  becomes  Contribution 
divided  amongst  several  ho^id  fide  purchasers,  it  becomes  a  t(f^arainount 
matter  of  some  difficulty  to  determme  the  proportions  in  ol^ai'gs- 
which  they  are  to  bear  it  as  between  themselves,     The  autho- 
rities on  the  subject  will  be  found  stated  in  full  in  a  learned 
note  by  the  Editor  of  Mr.  Jarman's  work  on  Conveyancing  (t(), 
and  seem  to  lead  to  the  following  conclusions,  viz : — 

If  two  estates,  X.  and  Y.,  are  subject  to  a  common  chargn, 
and  estate  X.  be  sold  to  A.,  A.  will,  as  against  the  vendor  and 
his  representatives,  have  a  irrimd  facie  equity,  in  the  absence 
of  express  agreement,  and  whether  or  no  he  had  notice  of  tlie 
charge,  to  throw  it  primarily  on  estate  Y.  in  exoneration  of 
estate  X.  {■<:). 

If,  then,  estate  Y.  be  subsequently  sold  to  B.  with  notice 
of  the  charge  and  of  the  prior  sale  of  X.  to  A.,  B.  purchases 
with  notice  of  A.'s  equity,  and  the  entire  charge  must  rest 
primarily  upon  Y.  {y). 

If  B.,  at  the  time  of  his  purchase,  have  notice  of  the  charge 
as  affecting  Y;,  but  be  not  led  to  suppose  that  estate  X.  is 
also  s;ibject  to  it,  or  if  he  purchase  without  notice  of  the 
charge,  and  A.  purchased  with  notice  of  the  charge  as  affecting 
Y.,  in  either  of  these  cases,  it  is  conceived,  B.'s  equity  is 

(t)  See  Beet.  26.  r.  Raxitter,  1  Y.  &  C.  C.  C.  401,  is 

(«)  Tol.  IX.  pp.  Vll,  et  seq.;  and  Incorrect ;  the  first  mortgage  in  that 

■6ee  Aichii  t.  Macklin,  1  Dni.  &  WaL  case  was  of  only  one  estate,  see  p.  403. 

621 ;   ffmdcoclc  v.  Mandcoch,   1   Ir.  Tidd  v.  Lister,  10  Ha.  157. 

Ch.  K.  Hi.  (y)  ^*^  *°^  consider  Hamilton  r. 

(x)  The  marginal  note  to  Burnu  Royse,  2  Sch.  &  L.  315,  328. 
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Sect.  6. 
uiDon  Y. 


If  B.  purchase  with  notice  of  the  charge  as  affecting  Y., 
and  with  no  notice  of  the  sale  to  A.,  and  be  led  to  suppose 
that  X.  is  subject  to  the  charge,  or  if  both  purchase  without 
notice  of  the  charge,  B.'s  equity  would  appear  in  either  case 
to  be  equal  in  degree  io  A.'s  :  so  that,  eithei:  party,  by  taking 
a  transfer  of  the  charge  and  the  securities  (supposing  them  to 
be  such  as  to  give  the  incumbrancer  a  claim  at  Law  against 
the  two  estates,)  would,  it  is  conceived,  be  able  to  throw  the 
charge  exclusively  upon  the  other  («).  So,  the  incumbrancer, 
himself,  if  able  to  proceed  at  Law  against  the  estates,  might 
proceed  against  the  two  in  such  proportions,  or  against  such 
one  only,  as  he  saw  fit :  and  the  purchasers,  if  they  had  the 
legal  estate,  (as  might  happen  in  the  case  of  the  incumbrance 
being  a  rent-charge,)  would  have  no  remedy  as  between 
themselves  («.) :  but  if  their  estates  were  eqiiitable,  or  if 
the  incumbrancer  were  obliged  to,  or  did  in  fact,  resort 
to  a  Court  of  Equity  for  payment  of  his  claim,  then,  the 
equities  being  equal,  A.'s  would  prevail  as  being  prior  in 
date. 

In  case  of  So,  in  the  case  of  mortgages,  if  two  estates  X.  and  Y.  arc 

mortgages.  gnbject  to  a  common  charge  in  favour  of  A.,  and  afterwards 
X.  alone  is  mortgaged  to  B.,  B.  is  entitled  to  have  the  secu- 
rities marshalled,  and  to  throw  A's  mortgage  primarily  on 
estate  Y.  in  exoneration  of  estate  X.  (b).  And  where  h\o 
separate  estates,  each  of  which  was  subject  to  a  prior  mort- 
gage, were  by  the  same  deed  mortgaged  to  A.  for  securing  an 
entire  sum,  and  the  two  prior  mortgages  were  subsequently 
transferred  to   B.,  who  had  notice   of  A.'s  charge,  it  was 

(z)  See  Titiey  v.  Bavies,  2   Y.   &  766,  Q.  B. 

0.  C.  C.  399  ;  and  see  Sober  t.  /femjj,  (b)  See  Gibson  v.  Seagrim,  20  Boav. 

6  Ha.  155.  614  ;  and  see,  as  to  siarehaUing  in 

(a)  But    the  grantee    of   a    rent-  such  oases,  Se  Professional  Life  Assu- 

charge  cannot  distrain  for  part  upon  ranee  Company,  L.  E.  3  Eq.  668,  673, 

one,and  for  another  part  upon  another  and  cases  there  cited, 
tenant  :  Owens  v.  Wynne,  3  C.  L.  R. 
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held,  ill  a  suit  for  foreclosure   by  B.,   that   A.  could  not     Chap.  xv. 
insist    on    redeeming    one    estate     ^^•ithout    tlie    other  (c).  '— 


The  right  of  tacking  two  or  more  securities  from  the  same 
mortgagor  exists  equally  in  redemption  and  in  foreclosure 
suits  ((T). 

If  A.  and  B.  simultaneously  purchase  estates  X.  and  Y.,  Purchase  sub- 
with  notice  of  a  common  charge,  supposed  to  be  invalid,  but  mon  charge" 
which  eventually  proves  not  to  be  so,  and  without  making  ^e^nvalid*" 
any  provision  for  such  a  contingency,  such  charge,  it  is  con- 
ceived, would,  as  between  the  purchasers,  be  borne  by  the  two 
estates  in  shares  proportioned  to  their  respective  values  at  the 
date  of  the  purchase. 

Where  mortgages  of  different  properties  by  the  same  mort-  Bight  to 
gagor  have  been  consolidated   by  one  mortgagee,  and   the  Bolidated 
several  equities  of  redemption  have  been  conveyed  to  diffe-  ™yeraSales 
rent  purchasers,  the  right  of  redeeming  all  the  mortgages,  on 
foreclosure  by  the  mortgagee,  ■wiU  be  given  to  the  purchasers 
successively,  according  to  the  dates  of  their  respective  con- 
veyances (c).     But  where  several  persons,  some  prior  to  others, 
as  to  the  period   of   their  enjoyment,  claim  the  equity  of 
redemption  under  the  same  instrument  (as,  e.  g.,  tenant  for  life 
and  remaindermen  under  a  settlement),  only  a  single  common 
right  of  redemption  is  given  (/). 

The  38  Geo.  3,  c.  60,  contains  provisions  for  the  appor-  Land-tax. 
tionment  of  land  tax,  where  lands,  which  have  been  rated 
together,  are  severed. 

AVe  have  already  referred  to  tlie  provisions  usually  made  ree-farm 
for  the  apportionment  of  a  fee-farm  rent  or  rent-charge,  or  of  ™"**'  *'"■ 


(c)  Vint  T.  Padgett,  1  Qiff.  446  ;  537 ;  and  see  TUley  v.  Davies,  2  Y.  & 
2  Do  G.  &  Jo.  611  ;  Beevor  v.  Ltwh,  C.  C.  C.  399,  n. ;  and  compare  Ed- 
L.  E.  4  Eq.  537.  -wards  v.  Martin,  28  L.  J.  Ch,  49  ; 

(d)  Selby  v.  Pomfret,  1  J.  &  H.  336,  and  see  comments  on  this  case  in 
affd.  8  De  G.  F.  &  Jo.  598.  Beevor  v.  Luck,  uhi  supra. 

{e)  Beevor  y.  Luck,   h.  K.   4  Eq.  (/)  Beevor  y.  Luck,  ubi  iiipra. 
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the  rent  and  liabilities  under  a  lease  on  the  sale  of  freeholds 
or  leaseholds  in  lots  (^) ;  and  to  the  provisions  of  the  Appor- 
tionment Act  {h). 


Section  7. 

Ab  to  the 
rights  of  third 
parties  after 
conveyance  in 
various  cases. 

Provision 
in  Lands 
Clauses  Con- 
solidation Act, 
1845,  for 
purchase  of 
omitted 
interests. 
Estate  sold 
subject  to 
charge  known, 
bat  treated 
as  invalid, 
incumbrancer 
has  no  claim 
on  vendor. 


Conveyance 
of  equity  of 
redemption 

to  mortgagee. 


(7).  As  to  the  rights  of  third  parties  after  conveyance  in 
varioiis  cases. 

The  Lands  Clauses  Consolidation  Act,  1845,  contains 
provisions  which  enable  the  promoters  of  an  undertaking, 
upon  the  discovery  at  any  time  of  the  existence  of  any 
outstanding  estates  or  interests,  to  purchase  the  same  com- 
pulsorily  (i). 

In  a  modern  case,  where  an  estate  was  devised  to  A. 
subject  to  the  payment  of  a  legacy, — which  was  held  to 
charge  only  the  estate  and  not  A.  personally, — and  A.  sold 
the  estate  to  B.  with  notice  of  the  legacy,  but  without  any 
reduction  of  purchase-money  being  made  in  respect  thereof, 
(the  parties  having  determined  that  the  charge  was,  upon 
technical  grounds,  inoperative,)  it  was  held  that  the  legatee 
could  not  treat  A.  as  a  trustee  in  respect  of  so  much  of  the 
purchase-money  as  would  answer  the  legacy  (h). 

It  has  long  been  considered  that  where  a  mortgagee 
purchases  and  takes  a  conveyance  to  himself  of  the  equity 
of  redemption,  he  thereby  lets  in  aU  intermediate  incum- 
brances of  which  he  had  notice  (J) ;  unless  the  property  is 
conveyed  to  a  trustee,  for  the  express  purpose  of  keeping  the 
charge  aHve  (m).    'The  general  doctrine  has  been  doubted  by 


((/)   Vide  8upr&,  pp.  119, 120. 

(h)  Vide  aupr&,  p.  745. 

(i)  See  8  Vict.  c.  18,  o.  124,  et  seq. ; 
Hyde  y.  Mancliester  Corp.,  5  De  G. 
&  S.  249.  As  to  the  effect  of  a  con- 
veyance of  copyholds  according  to  a 
form  prescribed  in  a  private  Act,  see 
Grand  Junction  Canal  Company  v. 
Dimea,  15  Sim.  402. 

{/,;)  Jillard  v.  Edgar,  3  De  O.  &  S. 
502 ;  and  see  Neimnan  v.  Kent,  on 


apjeJ,  ibid.  510  ;  reported  on  hearing 
attheEolls,  1  Mer.  241. 

if)  Oreswold  v.  Ma/raluim,  2  Ch.  Ca, 
170  ;  Brown  v.  Stead,  5  Sim.  535  ; 
and  see  Toxdmin  v.  Steere,  3  Mer.  210; 
Smith  V.  Phillips,  1  Ke.  694 ;  Squire 
V.  Ford,  9  Ha.  60  ;  Glieashyre  v.  Biss, 
2  Giff.  287  ;  and  see  Sc%  v.  Pomfi-et, 
IJ.  &  H.  336  ;  3  De  G.  F.  &  Jo.  695. 

(m.)  Bailey  v.  Eidiardson,  9  Ha. 
734  ;  and  see  Watts  v.  Symes,  1  De 
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an  eminent  judge  (n) ;  and  upon  examining  the  registrar's     Chap,  xv, 

book,  it  appears  that  the  leading  case  on  the  subject  is  no  ^  — 

authority  whatever  for  the  proposition  in  support  of  whicli  it 
has  been  usually  cited.  The  facts  were  these :  the  estate  was 
mortgaged  by  Wallcer  to  Marsham ;  then  Uvo  judgments  were 
entered  up  against  Walker  ;  then  Walker  sold  and  conveyed 
the  ecjuity  of  redemption  to  Marsham  :  "  before  the  deed  of 
sale  the  defendant  Marsham  had  notice  thereof  (viz.,  the 
judgments),  and  therefore  had  the  premises  for  24:51.  less  than 
the  premises  were  worth : "  the  amount  struck  off  from  the 
purchase-money  being  the  estimated  amount  due  on  the 
judgments ;  and  the  amount  actually  paid  by  Marsham  to 
Walker  being  600/. :  so  that  the  case  was  clear  for  relief 
against  jMarsham,  not  c^^id  mortgagee,  but  qua  the  purchaser 
of  the  equity  of  redemption  (o).  But,  notwithstanding  the 
doubt  just  referred  to,  it  seems  to  be  the  established  doctrine 
that  a  mortgagee  taking  a  conveyance  to  himself  of  the  equity 
of  redemption,  lets  in  all  intermediate  incumbrances  of  whicl; 
he  has  notice  (i?). 

In  a  recent  case,  where  A.  and  B.,  joint  owners,  mortgaged 
tlieir  estate  to  C.  to  secure  a  common  debt,  and  B.  then  sold 
liis  .share  to  A.,  leaving  the  purchase-money  a  charge  upon 
the  estate,  and  A.  subsequently  sold  the  equity  of  redemption 
to  C,  in  consideration  of  being  released  from  the  original 
mortgage  debt,  for  which  the  estate  was  an  insufficient 
seciu'ity,  it  was  held  that  C.'s  first  mortgage  was  not  extin- 
guished as  against  B.,  so  as  to  give  B.  priority  over  C.  (j).  In 
this  case,  B.,  by  the  sale  of  the  equity  of  redemption  to  C, 
was  released  from  his  liability  under  the  first  mortgage ;  and 
it  was  obviously  inequitable  that,  while  getting  the  benefit  of 

G.  M.  &  G-.  240,  243  ;  Baria  v.  Bur-  peot    tlie    existence    of    intervening 

relt  U  Beav.  542  ;  and  also  the  tWrd  charges,  he  should  be  careful  to  have 

point  decided  in  Mocatta  v.  Mnrga-  his  own  mortgage,  and   any    other 

troyd,  1  P.  Wms.  393.  prior  incumbrances  which   he  may 

(b)  See  1  De  G.  M.  &  G.  244.  pay  off,  kept  on  foot  for  his  own  pro- 

(o)  OresKold  v.  Marsham,  Hil.  T.,  tection. 

1  Jac.  II.,  Reg.  Lib.  A.  1685,  fo.  399.  (g)  Hayden  v.  Kirlcpntrick;  34  Beav. 

(p)  Where  he  has  reason  to  sub-  645. 
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the  extinction  of  the  first  charge,  he  should  at  the  same  time 
claim,  as  against  C,  priority  for  his  second  mortgage.  So, 
where  a  legal  mortgagee  of  leaseholds,  with  tlie  concurrence  of 
the  executor  of  the  mortgagor,  assigned  the  j)roperty  to  a  new 
mortgagee,  in  consideration  of  the  discharge  of  his  debt  and  a 
further  advance  to  the  executor,  and  the  deed  contained  no 
assignment  of  the  mortgage  debt,  it  was,  nevertheless,  held 
that  the  debt  was  not  extinguished,  so  as  to  give  priority  to  a 
mesne  incumbrancer  (;•).  The  Court  considered  it  clear  that 
there  was  an  intention  to  preserve  the  priority  of  the  first 
charge ;  but  the  decision  was  mainly  rested  on  the  ground 
that  the  maintenance  of  the  original  debt,  as  a  debt,  was  not 
essential  to  the  continuance  of  the  security. 


Mortgagor 
buying  from 
his  first  mort- 
gagee cannot 
defeat  mesne 
incum- 
brancers. 

Mortgagee 
selling  after 
foreclosure. 


If  a  mortgagor  pui-chase  from  liis  first  mortgagee,  selling 
under  his  power  of  sale,he  takes  the  property  subject  to  any  sub- 
sequent incumbrances  which  he  himself  may  have  created  (s). 

If  a  mortgagee  having  no  power  of  sale,  foreclose,  and  then 
fairly  sell  the  estate  for  less  than  the  amount  due  to  him,  he 
cannot  afterwards  recover  from  the  mortgagor,  upon  his  colla- 
teral personal  security,  the  amount  remaining  unsatisfied  (f) : 
but  the  principle  of  this  decision  would  not,  it  is  conceived, 
apply  to  the  case  of  a  sale  under  the  usual  power  or  triist. 
And  the  mere  attempt  to  sell  will  not,  in  Equity,  disentitle 
the  mortgagee  to  prove  against  the  mortgagor's  estate  in  an 
administration  suit :  but  he  wiU  not  be  allowed  the  costs  of 
the  foreclosure  (lo) ;  and,  of  course,  not  of  the  attempted  sale. 


Purchaser 
from  mort- 
gagee bound 
by  his  agree- 
ment with 
mortgagor. 


A  person  who,  having  contracted  with  a  mortgagee  for  the 
purchase  of  the  property  under  his  power  of  sale,  entered  into 
a  subsequent  agreement  with  the  mortgagor  to  allow  him  to 
redeem,  and  then  took  a  conveyance  of  the  property,  has  been 
held  bound  by  such  agreement  (n:). 


{»•)  Phillips  V.  Owtteridge,  4  De  G. 
&  Jo.  631. 

(s)  Otter  V.  Zord  Vaux,  6  De  G. 
M.  &  G.  638 ;  affirming  V.-C.  W.  2 
K.  &  Jo.  860. 


(t)  Lockhart  v.  Hardy,  9  Bear.  349. 
(m)  Hmjnes  t.  Ilaynes,  3  Jur.  N.  S. 
504,  V.-C.  K. ;  Seton,  394. 
{x)  Orme  v.  Wright,  3  Jur,  19, 
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If  a  judgment  creditor  having  become  tenant  by  elegit,     Chap.  XV. 
buy  part  of  the  lands  extended,  this  will  discharge  the  residue 


of  the  lands,  and  satisfy  the  judgment  (y).     So,  in  the  case  of  creditor  pur- 
a  rent-charge,  the  purchase  of  part  of  the  land  by  the  grantee  of  thrfandl*^ 
discharges  the  residue  ;   sed  aliter,  in  the  case  of  a  rent-  extended, 
service  {z). 

In  a  modern  case,  where  several  persons  were  seised  of  a  Purchase  of 

manor  as  tenants  in  common  in  fee,  and  one  of  them  pur-  ono^Tleveml 

chased  copyholds  of  the  manor,  and  was  admitted  thereto,  ^°^'^^  o^  ^ 

manor. 
With  the  concurrence  of  the  other  lords,  it  was  held  that  his 

copyhold  interest  in  the  lands  was,  to  the  extent  of  his  undi- 
vided interest  in  the  manor,  extinguished  or  merged  in  the 
freehold  (a). 

The  conveyance,  we  may  remark,  puts  an  end  to  a  parol  Conveyance 
licence  from  the  vendor  to  a  stranger,  to  enjoy  an  easement  pai-onic"erfEe. 
over  the  estate ;  and  if  he  afterwards  enter  on  the  land,  his 
ignorance  of  the  sale  will  be  no  defence  to  an  action  of  tres- 
pass at  the  suit  of  the  purchaser  (b) ;  and  although  the  licensee 
may  have  incurred  expense  upon  the  faith  of  the  licence,  this 
does  not  destroy  its  revocable  character  (c). 

A  rent-charge  may  be  divided  without  the  consent  of  the  Purchaser  of 
owner  of  the  lands  charged ;  and  it  would  appear  that,  if  con-  charge  may 
veyed  to   several  purchasers,  each  may  distrain  upon  the  distrain, 
tenant  before  attornment  {cV) ;  but  if  the  rent-charge  be  severed 
there  can  be  no  distress  for  arrears  (e). 

Upon  a  question  of  boundaries  between  purchasers  of  ad- 

{y)  Ross  V.  Pope,  Plow.  72  ;  Shep.  M.  k  W.   888  ;  Coleman  r.  Foster,  1 

Touch.  365 ;  Bac.  Ab.  Execution,  B.  Hurl.  &  N.  37  ;  and  see  Frogley  t. 

7  ;  Hamdcock  v.  Handcoch,  1  Ir.  Ch.  E.  Lord  Lovelace,  John.  333 ;  Taplin  t. 

467 ;  HeU  v.  Lord  Bexley,  17  Beav.  Florence,  10  C.  B.  Hi. 

14;  20  Beav.  127.  (c)  Adams  t.  Andrews,   15  Q.   B. 

(z)  Co.  Litt.  147  b,  148  a.  284. 

(«)  Oattley  v.  Arnold,  4  K.  &  Jo.  (d)  Jliris  v.  Watson,   5  M.  &   W. 

595  ;  see  judgment  and  cases  cited.  255  ;  and  see  4  Anne,  c.  16,  b.  9. 

(6)  Wailis  V.  Harrison,  4  M.  &  W.  (e)  Stavely  y.  Akock.  16  Q.  B.  636. 
538  ;  and  see  Wood  v.  Leadbitter,  13 
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Chap.  XV.    joining  lots  who  have  obtained  their  conveyances,  the  adver- 


tisement of  sale  under  which  they  bought  may,  under  special 
circumstances,  be  received  as  evidence  of  reputation  (/). 

Purchaser,  In  Bex  V.  Pedly  (g)  it  was  laid  down  by  Littledale,  J.,  that 

when  liable  for   ..  ,  .  .,,  .  ,, 

nuisance.         II  ^  ™an  purchase    premises   with  a  nuisance  upon  them, 

though  tliere  be  a  demise  for  a  term  at  the  time  of  the  pur- 
chase, so  that  he  has  no  opportunity  of  removing  the  nuisance, 
yet,  by  purchasing  the  reversion,  he  makes  himself  liable  for 
the  nuisance.  But  if,  after  the  reversion  is  purchased,  the 
nuisance  is  erected  by  the  occupier,  the  reversioner  incui's  no 
liability.  If,  however,  there  were  only  a  tenancy  from  year 
to  year,  or  any  short  period,  and  the  landlord  chose  to  renew 
the  tenancy  after  the  tenant  had  erected  the  nuisance,  that 
would  make  the  landlord  liable.  He  is  not  to  let  the  land 
with  a  nuisance  upon  it.  But  in  one  case  (A),  the  Court  of 
Common  Pleas  held  that — although  a  man  may  be  liable  for 
demising  premises  when  the  nuisance  exists,  or  for  re-letting 
them  after  their  user  has  created  a  nuisance,  or  for  not  doing 
that  which  he  had  undertaken  to  do,  and  which  would  have 
prevented  the  nuisance— yet  he  is  not  responsible  for  the  act 
of  his  tenant  in  creating  a  nuisance  by  the  manner  in  which 
he  uses  the  premises — ^they  being  such  as  may  or  may  not 
become  a  nuisance  (i). 

As  to  liability       A  lessee,  although  he  may  have  sold  and  assigned  away  the 
for  rent  and      term,  continues  liable  for  the  performance  of  the  covenants 
afteTsale.^        as  weU.  as  for  the  payment  of  the  rent,  during  the  continuance 
of  the  term  :  but  a  person  who  claims  merely  as  assignee,  as 
there  is  no  privity  of  contract  between  him  and  the  rever- 
sioner, is  liable  only  for  such  breaches  of  covenant  and  such 


(/)  Murky  t.  M'Dermott,  Z  Nov.  and  the  definition  there  given  ;  fi'oZtan 

&  P.  356,  360.  V.  De  Held,  2  Sim.  N.  S.  133;  and 

(ff)  1  Ad.  &  E.,  see  827 ;  and  see  see  St.  Hdm's  Company  v.  Tipping, 

SoseweU  v.  Prior,  2  Salk.  460.  11  H.  L.  Ca.  642  ;  Crump  v.  Lamiert, 

(A)  Sick  V.  Baaterfidd,  i  C.  B.  783,  L.   R.   i   Bq.   409.     Noise,  noxious 

805.  vapour,  and  smoke,  though  not  inju- 

(i)  As  to  what  is  a  nuisance,  see  rious  to  health,  have  been  held  to  be 

Walter  v.  Sclfe,  i  De  G,  &  Sm.  322,  a  nuisance  to  an  adjoining  owner. 
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rent  as  occur  or  accrue  due  during  his  individual  ownership ;     Chap.  xv. 

and  for  that,  he  may  be  sued  at  Law  even  after  having  — — 

assigned  over  (Jc) :  but,  of  course,  he  remains  liable  under  such 
covenants  for  indemnity,  &c.,  as  he  may  have  entered  into 
with  the  party  from  whom  he  himself  purchased.  It  has 
been  recently  held,  at  Law,  that  each  successive  assignee  of  a 
lease  is  under  an  implied  obligation  to  indemnify  the  original 
lessee  against  all  breaches  committed  during  the  continuance 
of  his  own  interest ;  and  that  this  implied  contract  is  not 
negatived  by  an  express  covenant  to  indemnify  the  immediate 
assignor  (I). 

(i-)  See  Harley  t.  King,  2  Cr.  M.  103 ;  MouU  v.  Garrett,  L.  R.  5  Exch. 

&  R.  18  ;  Pitcher  v.  Torey,  1   Salk.  132,  and  cases  there  cited. 

81;   2  Piatt  on  Le.  417,   418;  but  (Q  Moule  v.  Garrett,  ubi  auj)r&. 
see  Fagg  v.  Dohie,  3  Y.  &  C,  Exch. 
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Chap.  XVI. 


CHAPTER  XVI. 


AS  TO  THE  EIGHTS,  UNDER  THE  CONVEYANCE,  OF  JOIJJT  PUK- 
CHASEES,  AND  PERSONS  OTHER  THAN  THE  NOMINAL  PUE- 
CHASEES. 

1.  As  to  joint  purchasers. 

2.  As  to  purchases  in  name  of  nominal  purchaser. 


Seotioa  1. 

Purchasers 
joint-tenants 
at  Law,  and 
when  in 
Equity. 


(1.)  A  CONVEYANCE  of  land  to  two  or  more  persons,  without 
words  indicating  that  they  are  to  take  as  tenants  in  common, 
constitutes,  at  Law,  a  joint  tenancy  (a) :  and  the  rule  is  the 
same  in  Equity  (&),  if  they  advance  the  money  in  eqiial  pro- 
portions (c),  and  do  not  purchase  as  partners,  or  for  the  pur- 
poses of  trade  or  speculation. 


Not  if  they 
contribute 
unequally 
to  purchase- 
money  ; 


If,  however,  two  purchase,  and  one  advance  more  of  the 
purchase-money  than  the  other,  there  will,  in  Equity,  be  no 
survivorship,  although  there  are  no  words  indicating  a  tenancy 
in  common  {d) ;  but  they  will,  in  the  absence  of  any  stipula- 
tion to  the  contrary,  be  interested  in  proportion  to  their  shares 
of  the  purchase-money.  In  Lake  v.  Gibson  (e),  the  proposi- 
tion is  qualified  by  the  expression,  "  if  the  proportions  of  the 
money  are  not  equal,  and  this  appears  on  the  deed  itself"  (/), 
and  the  dictum  is  thus  cited  by  Lord  St.  Leonards  (g) :  but 


(a)  Co.  liitt.  180,  1)  ;  Aveling  y. 
Knipe,  19  Ves.  441,  444. 

(6)  Moyse  v.  Oiks,  2  Vern.  385  ; 
Jica  V.  WiUiams,  Sug.  698,  where 
the  conveyance  was  taken  in  the  name 
of  the  trustee;  Bone  t.  Pollard,  24 
Beav.  283. 

(c)  Sug.  697,  698 ;  and  see  RoUn- 
son  V.  Preston,  4  K.  &  Jo.  505,  and 
tlie  cases  there  reviewed. 

(d)  Rigden    v.   ValUer,  2  Ves.   S. 


252,  258  ;  S.  C,  3  Atk.  731,  735 ; 
but  see  Harris  v.  Fergusson,  16  Sim. 
'308. 

(e)  1  Eq.  Ca.  Abr.  291 ;  1  White 
and  Tudor's  Leading  Caaes,  p.  143  ; 
and  see  cases  cited  in  note. 

(/)  See,  as  to  the  words  italicized, 
Harrison  v.  Barton,  1  J.  &  H.  287, 
and  v.-  C.  Wood's  comments,  p.  293  ; 
and  see  Sug.  698,  note. 

{g)  Sug.  698. 
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the  rule  is  laid  down  by  Lord  Hardwicke  without  qualifica-    Chap.  XVI. 

tion  (h).     It  is,  however,  conceived  that  the  inequality  in  the  '-Z . 

sums  advanced,  must,  to  have  this  effect,  be  in  accordance 
with  the  original  or  some  subsequent  express  agreement  be- 
tween the  parties ;  and  not  be  the  mere  result  of  any  tempo- 
rary pecuniary  arrangement  at  the  time  of  the  completion  of 
the  purchase  {%). 

And,  although  the  purchase-money  may  have  been  contri-  and  if  they 

buted  in  equal  proportions,  an  intention  to  hold  in  severalty  equally,  the 

may  be  presumed  aliunde.     Thus,  where  two  sisters  paid  the  the'property' 

rents  of  certain  lands  of  which  they  were  tenants  in  common  °F  °*^'' 

.    ,  circumstances 

to  a  joint  account  at  their  banker's,  and  sums  of  stock  were  may  raise  a 

from  time  to  time  purchased  in  their  joint  names  out  of  the  of  a°t"iaucy 

balance  in  the  banker's  hands,  the  Court,  looking  at  the  source  ^"  common, 

whence  the  funds  were  derived,  held  that  there  was  a  tenancy 

in  common  in  the  stock  (/<;).    And,  notwithstanding  the  Statute 

of  -Frauds,  parol  evidence  of  the  contemporaneous  circum-  and  parol 

stances,  and  of  the  subsequent  dealings  with  the  property,  is  -f^cu  ia  admis- 

admissible  to  prove  an  intention  to  hold  in  severalty;  but  sibleforthe 

^  .  purpose; 

such  evidence  must  be  confined  to  facts,  as  distinguished  from 
mere  statements  of  intention  (l).  In  one  case,  however,  a 
declaration,  by  affidavit,  of  intention,  made  long  after  the  date 
of  the  transaction,  was  admitted  in  evidence  (m). 

So,  it  has  been  held  that  tenants  in  common  of  a  mortgage,  or  being 

buying  the  equity  of  redemption,  shall  hold  it  also  in  com-  common  of 

mon  (n) ;   so,  where  land  is  conveyed  to  partners  as  joint  l^°yla^\L  of 

tenants  for  the  purposes  of  trade,  there  is  no  survivorship  in  redemption, 

Equity  (o) ;  so,  also,  if  it  be  conveyed  to  purchasers,  not  other-  or  purcliaso 

wise  in  partnership,  as  joint  tenants,  but  for  the  purpose  of  a  trade  or 

speculation  ; 

(/t)  2  Ves.  S.  258;  3  Atk.  735;  and  contributed  equally, 
see  judgment  in  Robinson  v.  Preston,  (m)  Devoy  v.  Devoy,  3  Sm.  &  G. 

4  K.  &  Jo.  505.  403  ;  and  quaere,  vide  infrd,,  p.  855. 

(t)  See  Wood  v.  Birch,  Sng.  698,  (n)  Edwards  v.  Fashion,  Free.  Ch. 

and  Arding  v.  Knipe,  19  Ves.  445.  332  ;  19  Ves.  444. 

(i)  Robinson  v.  Preston,  iK.  St,  Jo.  (o)  Mm-ris   f.  Barrett,  3   Y.  &  J. 

505.    See  and  consider  this  case.  384  ;  EUiot  v.  Brown,  3   Sw.  489  ; 

(7)  Harrison  v.  Barton,  1  J.  4;  H.  Hottghton  v.  Houghton,  11  Sim.  491. 
287,  where  the  purchase-money  was 
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EIGHTS,  UNDER  CONVEYANCE, 


Chap.  XVI. 
Sect.  1. 


joint  adventure  or  speculation  (p);  "  the  purchase  of  the  land 
being  made  to  the  intent  that  they  sl^all  become  partners  in 
the  improvement ;  it  being  only  the  substratum  for  an  adven- 
ture in  the  profits  of  which  it  was  intended  they  should  be 
concerned  "  (q). 


or,  being 
joint-tenants, 
subsequently 
agree  to  hold 
property  as  if 
in  trade. 


So,  if  joint  tenants  subsequently  contract  to  deal  with  the 
property  as  if  in  trade,  or  if  other  dealings  rebut  the  pre- 
sumption of  joint  tenancy  (r),  the  Court  will  receive  evidence 
of  such  contract  or  dealings ;  and  will  hold  that  there  is  no 
survivorship  (s). 


And  where  partners  purchased  land  out  of  partnership 
profits,  and  let  it,  but  brought  the  profits  into  the  partnership 
accounts,  it  was  held  that  there  was  no  survivorship ;  although 
the  conveyance  was  to  them  as  joint  tenants  (t).  So,  where 
two  pai-tners  purchased  real  estate  out  of  partnership  moneys, 
and  had  it  conveyed  to  them  in  separate  moieties  to  uses  in 
bar  of  dower,  it  was  held  that  the  entire  estate  was  partner- 
ship property ;  notwithstanding  that  each  partner  had,  at  his 
own  expense,  built  a  private  residence  for  himself  upon  a  por- 
tion of  the  estate  set  apart  for  this  purpose  (u) :  the  bulk  of 
the  estate  appeared  from  the  books  of  the  partnership  to  have 
been  treated  as  a  joint  speculation ;  and  there  was  no  suffi- 
cient evidence  of  any  specific  appropriation  of  the  dwelling- 
houses  as  part  of  the  separate  estates  of  the  partners. 

Joint-tenant         And  in  the  case  of  a  joint  purchase,  if  one  joint  tenant  lay 


(p)  Zalce  V.  Cradoclc,  3  P.  Wmg. 
158;  Lyster  \.  DoUand,  1  Ves.  jun. 
431  ;  Dale  v.  Hamilton,  5  Ha.  369  ; 
2  Ph.  266  ;  Clements  v.  HaU,  2  Ue  G. 
&  Jo.  173  ;  Da/rhy  v.  Darby,  3  Drew. 
495  ;  2  Jur.  N.  S.  271 ;  and  compare 
ateward  T.  BUTceway,  L.  E.  6  Eq.  479 ; 
affd.  L.  E.  4  Ch.  Ap.  603. 

(g)  Per  Lord  Eldon,  9  Ves.  597. 

(r)  See  Hasnison  t.  Barton,  and 
Sohinson  v.  Preston,  vM  swprd,. 

(s)  J^ereys  v.  Small,  1  Vern.  217 ; 


see  5  Ha.  384. 

(f)  Morris  v.  Barrett,  3  Y.  &  J. 
334.  The  share  of  a  deceased  part- 
ner in  the  freehold  or  copyhold  estates 
of  the  partnership,  is  not  liable  to 
probate  duty  :  Cxistance  v.  Bradshaw, 
4  Ha.  315 ;  sge,  too,  Fraser  v.  Ker- 
shaw, 2  IC.  &  J.  501 ;  and  vide  suprd, 
p.  76. 

(«)  He  Strea^ld,  7  Jnr.  N.  S.  715 ; 
S.  C.  sui  nom.  Bank  of  England  case, 
3  De  G.  F.  &  Jo.  645. 
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out  money  in  repairs  or  improvements  (x), — ^which  may  be    Chap.  XVI. 
either  necessary,  or  sanctioned  by  the  other  joint  tenants, — or, 


has  a  lien  ou 


in  the  case  of  renewable  leaseholds,  advance  money  for  the  estate  for 
expense  of  a  renewal  («),  he  has  a  lien  upon  the  estate  for  the  expenses  of 

^'^'  ^  repairs,  &o., 

amount :  but  not,  it  would  seem,  upon  the  share  of  the  other  and  renewal 

joint  owner,  for  moneys  which  he  has  advanced  to  him,  and 

which,  without  any  agreement,  have  been  laid  out  in  the 

repairs  of  the  property  (z) :   and  if  one  purchaser  advance 

more  than  his  share  of  the  purchase-money,  he  acquires  no 

lien  on  the  estate ;  nor,  it  would  appear,  has  he  any  remedy 

except  a  suit  for  contribution  (a). 


in 
common 


If  one  tenant  in  common  take  the  rents  of  the  entirety,  or  Tenant 

of  more  than  his  own  proportionate  share,  he  is  liable  to  an 

•^      -t  '  receiving 

action  of  account  at  the  suit  of  his  co-tenant :  but  he  is  not  entire  profits, 
liable  to  account  for  the  crops  or  other  profits  (not  pecuniary) 
of  the  land  received  by  him  during  a  sole  occupancy  (J) 
Where  two  persons  were  tenants  in  common  of  a  mine,  and 
owners  in  severalty  of  different  portions  of  the  surface,  and 
their  lessee  of  the  mine  sunk  a  shaft  in  the  estate  belonging 
to  one  for  the  purpose  of  raising  the  minerals,  it  was  held  that 
both  were  entitled  to  the  benefit  of  it  (c).  A  tenant  in  com- 
mon who  cannot  prove  the  relative  amount  of  his  share,  can 
recover  nothing  at  Law  (d),  nor  in  Equity. 

And,  where  purchasers  stand  in  the  relation  of  partners,  any  Any  adran- 
advantage  secured  by  one, — e.  g.,  the  renewal  of  a  lease  (e),  or  by  purchasing 
an  abatement  of  incumbrances  charged  on  the  property  (/),  \^^^^\ 


enures  to 
benefit  of  co- 
partners. 


(k)  Lake  v.  Qihson,  1  Eq.  Ca.  Abr.  Hancock,  6  De  G.  M.  &  G.  391. 
291 ;    White  and    Tudor's  Leading  (c)  Glegg  v.  Clegg,  8  Jur.  N.  S.  92. 

Cases  in  Equity,  voL  i.  143,  and  cases  (d)  Doe  v.  King,  6  Exch.  791. 

cited  in  notes.  (e)    Featheratonhaugh   v.    Fenmck, 

(y)  See  Hamilton  v.  Denny,  1  Ball  17  Ves.  298;    Clegg  v.  Fishmck,  1 

&  B.  199.  Mao.  &  G.  294. 

(z)  Kay  y.  Johnston,  21  Beav.  536.  (/)  See  Garter  v.  Home,  1  Eq.  Ca. 

(a)  See  Wood  t.  Birch,  Sug.  700.  Abr.  7,  which  according  to  the  report 

(6)  Henderson  t.  Eason,   17  Q.  B.  was  a  mere  case  of  a  joint-purchase  ; 

701 ;  2  Ph.  308 ;  and  see  M'Mahon  v.  and  see  1  Mac,  &  6.  300. 
Burchell,  2  Ph.  127 ;  and  BewUy  v 
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EIGHTS,   UNDER   CONVEYANCE, 


Chap.  XVI.    or  a  secret  bonus  from  the  vendor  for  effecting  the  sale  {g), — 
— —  eunres  to  the  benefit  of  the  others. 


On  joint-  If  the  land  is  bought  as  a  speculation, — e.  g.,  under  an 

wayo/specu-    agreement  between  the  partners  that  it  shaU  be  laid  out, 

lation,  partner  allotted,  and  sold  for  building  purposes, — no  partner  can 

must  conform  _  .  . 

to  agreement,    enforce  a  partition  or  sale  in  contravention  of  the  terms  of 

such  agreement  Qi).  If,  however,  the  management  of  the  con- 
cern be  entrusted  to  certain  partners,  who  refuse  to  execute  the 
duty  they  have  undertaken,  the  Court  will,  upon  a  suit  being 
instituted  by  another  partner,  take  on  itself,  so  far  as  it  can, 
to  put  him  in  the  situation  in  which  he  would  have  been 
had  the  trusts  been  properly  performed  {i). 


Land  bought 
for  partner- 
ship purposes, 
or  by  way  of 
joint  specu- 
lation, ia 
personal 
estate. 


In  the  case  of  a  partnership  where  there  is  no  special 
stipulation  on  the  point,  and  the  partners  purchase  freehold 
estates  so  as  to  make  them  partnership  property,  they  are 
in  Equity  converted  into  personalty  ;  not  merely  as  between 
the  purchasers  inter  se,  but  also  as  between  the  real  and 
personal  representatives  of  a  deceased  partner :  and  the  rule 
prevails  in  the  case  of  land  bought  as  a  joint  speculation,  for 
the  purpose  of  selling  it  again  in  smaller  parcels  (/c).  Nor, 
as  respects  this  doctrine  of  conversion,  can  any  distinction,  it 
is  conceived,  be  drawn  between  cases  where  the  land  used  for 
the  purposes  of  the  partnership  has  been  purchased  out  of 
partnership  moneys,  and  where  it  has  been  acquired  in  any 
other  way ;  as  by  descent  or  devise. 


Where  the 
partnership 
trade  is 
merely 
ancillary  to 
the  land. 


In  a  very  recent  case,  where  land,  with  a  quaiTy  on  it,  was 
vested  in  co-owners,  who  worked  the  quarry  and  let  the 
remainder  of  the  land  for  agricultural  purposes,  and  the 
yearly  rents  and  profits,  though  generally  divided  amongst 
them,  were  occasionally  invested  in  the  purchase  of  other 


iff)  Beck  V.  Kantorowicz,  3  K.  &  Jo. 
230. 

(7i)  Peck  T.  CardweU,  2  Beav.  137; 
and  see  Dale  v.  HamiUon,  2  Ph.  266. 

(0  See  2  Ph.  276. 


(i)  Dwi-ly  V.  Darin/,  3  Drew.  495 ; 
Essex  v.  JUssex,  20  Beav.  450  ;  and  see 
Lindley  on  Partnership,  pp.  667  et  acq., 
and  the  cases  there  cited. 


Digitized  by  Microsoft® 


OF   JOINT   PURCHASERS,   ETC.  849 

lands   which  were   conveyed  to  the  managing   owner,  and    Chap.  XVI. 

partly  used  in  connection  with  the  quarry,  it  was  held  that  — — 

the  share  in  the  purchased  lands  of  one  of  the  co-owners  who 
died  intestate  descended  on  his  heir ;  although  in  the  books  of 
account  the  purchases  were  treated  as  if  they  had  been  pur- 
chases of  stock  in  trade  (/) :  but  there  had  been  a  long  course 
of  dealing  with  the  property  as  real  estate ;  and  the  trade  was 
regarded  as  merely  ancillary  to  the  beneficial  enjoyment  of 
the  land. 

It  is  conceived  that  the  land  of  a  surviving  partner  will  Land  of  sur- 
remain  personal  estate,   as  between  his  real   and  personal  lichen  re-"^*^ 
representatives,  unless  and  until  he  indicates  an  intention  converted  into 
that  it  shall  be  reconverted  into  realty.     His  mere  winding 
up  and  discontinuing  the  business  would  probably  be  held  to 
have  that  effect. 

Where,  upon  an  agreement  for  a  joint-purchase,  the  con-  if  eonvey- 

veyance  is  taken  in  the  names  of  some,  but  not  all,  of  the  j^^g^  in 

intended  purchasers,   the    interests   of  the  others    may  be  names  of  all 

established  by  any  subsequent  writing,  signed  by  the  fiduciary  chasers,  trust 

partners,  and  which  acknowledges  or  proves  the  existence  of  proved  Ly  any 

the  trust  (m) ;  and  this,  although  the  agreement  be  that  the  ^tf„^g"^"' 

one  purchaser  shall  find  the  money,  and  the  other  contribute  signed  by 

^  nominal 

his  skill  in  purchasing  and  subsequently  allotting  and  selling  purchasers. 

the  land  (w).     Lord  St.  Leonards,  however,  considers  it  to  be 

the  better  opinion  (o),  that  the  mere  fact  of  one  of  two  parties 

in   treaty   for  an  estate  desisting  therefrom  under  a  parol 

agreement  that  the  other  shall  complete  for  their  joint  benefit, 

is  not  such  a  part  performance  as  takes  the  case  out  of  the 

(Z)  Stetvard  v.  Blaheway,   L.  E.  6  alleged  partnership  in  a  mine  ;  and 

Eq.  479  ;  affirmed  L.  E.  4  Ch.  Ap.  see  Lindley,  pp.  94  and  95. 

603.  (o)  Sug.  700  ;  A  tkyns  v.  Rovie,  Moo. 

(m)  Forster  v.  Hale,  3  Ves.  696 ;  39  ;  Lamas  v.  Bayley,  2  Vem.  627 ; 

S.  C,  5  Ves.  308  ;  Sandall  v.  Mor-  see  Donohoe  v.  Conrahy,  2  J.  &  L. 

gan,  12  Ves.  74;  and  compare  Baric-  688,  695  ;  Caddkk  v.   Skidmore,  «6j 

worth  V.  Young,  4  Drew.  1.  suprd.    But  may  not  such  a  case  be 

(n)  Dale  v.  HamiUon,  2  Ph.  266 ;  treated  as  one  merely  of  fraud  on  the 

but  see  and  consider  Caddick  v.  Skid-  part  of  an  agent?  vide  supra,  p.  170  ; 

more,  2  De  G.  &  Jo.   52 ;  a  case  of  2  H.  &  Tw.  230. 
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RIGHTS,   UNDEE   CONVEYANCE, 


Chap.  XVI. 

Sect.  I. 


Statute  of  Frauds ;  and  that,  in  the  absence  of  ahy  subse- 
quent written  admission  of  the  trust,  the  aggrieved  party, 
unless  he.  can  establish  a  resulting  trust,  by  proof  of  his 
having  paid  or  contributed  to  the  purchase-m«ney,  has  no 
remedy.  "Where  there  is  an  actual  declaration  of  trust,  of 
course  it  is  not  necessary  that  the  party  seeking  to  enforce 
it  should  himself  have  been  a  party  to  it  (p).  But  if  a 
nominal  purchaser  assume  to  act  as  sole  owner,  the  other 
party  must  be  prompt  in  coming  to  the  Court  (q). 


Declaration 
of  trust  should 
be  signed  by 
beneficial 
owner. 


Where  land  is  held  in  trust,  the  declaration^  required  by 
the  Statute  of  Frauds  must  be  signed  "  by  the  party  who  is 
hy  law  enabled  to  declare  such  trust "  (r) ;  by  which  is  meant 
the  beneficial  owner ;  not  the  trustee  having  the  legal  estate : 
and  the  declaration  may  be  sufficient,  though  the  trusts  are 
not  to  take  effect  until  after  the  settlor's  death,  and  the 
declaration  itself  cannot  operate  as  a  testamentary  instru- 
ment. In  one  case.  Lord  Cranworth  is  reported  to  have  said 
that  a  mere  declaration  of  trust  in  favour  of  a  volunteer  is 
inoperative  (s) ;  but,  in  a  recent  case,  the  same  learned  judge 
repudiated  this  dictum  as  a  general  statement  of  the  law  (t). 


Section  2.  (2.)  As  to  purchases  in  the  name  of  a  nominal  purchaser. 


So,  if  con- 
sideration has 
been  paid  by 
others  than 
nominal 
purchasers, 
there  mil  be 
a  resulting 
trust  with- 
out writing. 


Where,  upon  a  purchase,  either  by  one  or  several,  the  con- 
veyance is  taken  in  the  names  of  strangers ;  or  where,  in  the 
case  of  a  joint-purchase,  the  conveyance  is  taken  in  the 
names  of  some,  but  not  all,  of  the  purchasers  who  pay  for 
the  estate  (?t),  there  wiU. — subject  to  the  exceptions  subse- 
quently noticed,  and  subject,  of  course,  to  any  express  stipu- 
lation (even  by  parol)  on  the  point  (x) — be  a  resulting  trust 


(p)  2  Ph.  275. 

(g)  See  Oowell  T.  WatU,  2  H,  & 
Tw.  224. 

(r)  See  sect.  7. 

(»)  Scales  T.  Maude,  6  De  G-.  M.  & 
G.  43. 

{t)  Jones  V.  LocJc,  L.  E.  1  Ch.  Ap. 


25. 

(m)  Wrm/  V.  Steele,  2  Ves.  &  B. 
388. 

(a:)  See  Zady  Bellasis  v.  Compton, 
2  Vern.  294  ;  Rider  v.  Kidder,  10 
Ves.  360. 
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in  favour  of  the  other  parties  who  have  paid,  or  helped  to     ^''^'ip-  xvi. 


pay,  the  consideration-money :  and  this,  whatever  may  be  the 
tenure  of  the  estate,  or  the  mode  in  which  the  property  is 
conveyed  (y) ;  unless  the  effect  would  be  to  break  in  upon  the 
policy  of  an  Act  of  Parliament  (z) :  and  no  written  declara- 
tion of  trust  is  necessary;  resulting  trusts  being  expressly 
excluded  from  the  operation  of  the  Statute  of  Frauds  (a). 
But,  it  is  conceived,  the  mere  fact  of  the  money  being  so  paid, 
not  in  pursuance  of  the  original  agreement,  but  either  as  a 
matter  of  necessity,  or  by  virtue  of  a  pecuniary  arrangement 
between  the  parties  at  the  time  of  completion,  would  not 
have  this  effect  (&).  If,  for  instance,  A.  and  B.  agree  to 
purchase  an  estate,  the  money  as  between  themselves  to  be 
advanced  in  certain  specified  proportions,  and,  at  the  time 
fixed  for  completion.  A.,  either  through  B.'s  temporary 
inability  to  pay,  or  merely  for  his  convenience,  advances  the 
entire  amount,  this,  it  appears,  will  not  give  A.  a  claim  to  the 
whole  estate  (c). 

A  manorial  custom  that  a  nominal  purchaser  of  copyholds  Custom 
shall,  notwithstanding  the  doctrine  of  resulting  trusts,  take  doctrine  of 
beneficially  unless  the  trust  is  mentioned  on  the  EoUs  of  the  [rugt*bS 
Manor,  is  bad  (d). 

Where  an  assurance  is  taken  in  the  joint  names  of  A-  the 
purchaser,  and  B.,  and  there  is  clear  evidence  of  A.'s  intention, 
then  B.,  if  he  survives,  shall  take  beneficially,  and  not  as 
a  trustee  for  A.'s  estate,  B.  surviving  will  be  entitled,  not- 
withstanding that  the  income  has,  with  his  concurrence,  been 
enjoyed  by  A.  alone  during  his  life  (e). 


(y)  See  Dyer  v.  Dyer,  2  Cox,  92, 93  ;  (d)  See  Lewis  v.  Lane,  2  Myl.  & 

1  Wh.  &  T.  L.  0.  165,  and  cases  cited  K.  449,  overruling  Edwards  v.  Fidel, 

in  notes.  3  Madd.  237 ;  see  Edwa/rds  v.  Ed- 

(s)  See  Ex  parte  Houghton,  17  Ves.  wards,  2  Y.  &  C.  123  ;  and  see  Jearis 

251;  Sug.  701.  V.  Cooke,  24  Bear.  513. 

(a)  29  Car.  II.  c.  3,  s.  8.  (e)  Gamich  v.  Taylor,  29  Beav.  79  ; 

(J)  See  Wood  y.  Birch,  Sug.  700.  affirmed  7  Jur.  N.  S.  1174  ;  duUtante 

(c)  S.  C. ;  and  Avding  v.  Knipe,  19  Knight  Bruce,  L.  J. 
Ves.  445. 
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Sect.  2. 

Payment  of 
consideration 
may  be 
proved  by 
parol  evi- 
dence. 


For  the  purpose  of  raising  a  resulting  trust,  the  mode  in 
which  the  consideration  has  been  paid  may  be  proved  by 
parol  evidence  (/),  either  during  the  life  of  the  nominal 
purchaser,  or,  according  to  the  weight  of  authority,  after  his 
decease  {g) ;  though,  whether  it  can  prevail  against  a  direct 
denial  in  his  answer  seems  to  be  doubtful  (li) ;  and  it  will,  in 
any  case,  be  received  with  great  caution  (t) :  nor  can  it  be 
received  to  prove  that  a  person  who  has  paid  for  the  estate 
with  his  own  money,  and  taken  a  conveyance  in  his  own 
name,  was,  in  fact,  the  agent  of  another  Qc) ;  nor  to  raise  a 
resulting  trust  in  favour  of  a  vendor  who  has  conveyed  the 
estate  without  receiving  the  purchase-money ;  even  although 
there  be  parol  evidence  to  show  that  the  transaction  was 
really  a  conveyance  in  trust,  and  not  a  sale  (Q.  But  where 
such  evidence  is  received  it  need  not  be  confined  to  the  direct 
fact  of  payment :  for  instance,  evidence  of  the  poverty  of  the 
nominal  purchaser  has  been  allowed  in  proof  of  the  impossi- 
bility of  his  having  paid  for  the  estate  (m). 


And  paro]    evidence   is  admissible    to  prove  that  what 
rports 
gage  (%). 


Conveyance 

shown  to  be      purports  to  be  an  absolute  conveyance  was,  in  fact,  a  mort- 
mortgage. 


But  prima  As  a  general  rule,  no  resulting  trust  arises  when  the  con- 


(/)  Although  opposed  to  incon- 
clusive written  evidence ;  Cripps  v. 
Jee,  4  Bro.  C.  C.  472  ;  see  Lemwn  v. 
Whitley,  4  Eusg.  423,  427. 

(g)  See  Sir  John  Peeehy's  case,  Sug. 
702;  Lench  v.  Letich,  10  Ves.  511, 
517;  2  Madd.  Ch.  Pr.  141,  3rd  edit. 

(7i.)  Newton  v.  Preston,  Preo.  Ch. 
103;  ioe  Smith  v.  Wilkinson,  cited  3 
Ves.  705  ;  Sug.  701. 

(«)  Gascoigne  v.  Thwing,' \  Vern. 
3G6 ;  Groves  v.  Grores,  3  Y.  &  ,T. 
163. 

(i)  Bwrtlett  v.  Pickersgill,  1  Cox, 
15  ;  and  his  conviction  for  perjuiy 
will  not  entitle  the  plaintiff  to  a 
decree ;  see  Rex  v.  Boston,  4  East, 
572;  BartlHt  v.  Piciersgill,  4  East, 


577,  n.;  see,  however.  Fell  v.  Chamber- 
lain, 2  Dick.  484.  But  specific  per- 
formance of  a  contract  for  purchase 
made  by  an  agent,  although  ap- 
pointed merely  by  parol,  will  he 
enforced.  Heard  y.  PUley,  L.  R.  4  Ch. 
Ap.  549  ;  and  see  comments  on  Bart- 
lett  v.  PicTcersgill. 

(J,)  Leman  v.  Whitley,  4  Russ.  423  ; 
Lord  St.  Leonards  puts  a  query  to  the 
case,  Sug.  702. 

(m)  Hyal  v.  Ryal,  cited  Amb.  413  ; 
Willis  V.  Willis,  2  Atk.  71 ;  and  see 
LencJi,  V.  Lench,  10  Ves.  511,  518. 

(n)  Cripps  v.  Jee,  4  Bro.  C.  C.  472; 
MvityloU  Seal  v.  Annundo  Chunder 
SancOe,  5  Moo.  P.  C.  72. 
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veyance  is  taken  in  the  name  of  a  child  (o),  grandchild  (^j),    GhfP-  xvi. 
(if  the  father  be  dead)  (q),  or  -wife  (r)  of  a  sole  (s)  purchaser ; 


or  in  the  names  of  several  children,  either  alone  (t)  or  asso-  trust  results 

ciated  v/ith  the  wife  (u) :  and  the  rule  seems  to  include  the  ?"  P"'''''""sc 
^  '  in  name  of 

illegitimate  children  (if  recognised  as  such  (./:) )  of  the  pur-  wife  or  child, 
chaser  (y) :  so,  also,  persons  to  whom  the  purchaser  has  placed 
himself  in  loco  parentis  (z) ;  and  adult  («)  as  well  as  infant,  and 
female  (6),  as  well  as  male  children ;  and  to  extend  to  pur- 
chases by  a  female  as  well  as  by  a  male  ancestor  or  quasi 
ancestor  (c) ;  but  not  to  purchases  in  the  name  of  a  parent  {d), 
brother  (e),  or  other  remoter  relative,  or  of  a  woman  with 
whom  the  settlor  is  living  in  concubinage  (/),  or — which  in 
legal  contemplation  is  the  same  thing — under  the  sanction  of 
a  marriage  rendered  void  by  the  5  &  6  Will.  IV.  c.  54  ( g). 


And,  although  the  point  was  otherwise  decided  by  Lord  Although 


(o)  Murruna  T.  Mumma,  2  Vem. 
19;  Oreyy.  Grey,  2  8w.  594  ;  Reding- 
ton  V.  RedingUm,  3  Ridg.  P.  C.  180  ; 
Sidmouth  v.  SidmoutJi,  2  BeaT.  447; 
Christy  v.  Courtenay,  13  Beav.  96  ; 
Lee  V.  Flood,  17  Jur.  544.  A3  to  » 
father  remaining  liable  for  calls  in  a 
winding  up,  after  a  land  fide  transfer 
into  the  name  of  his  infant  son,  see 
Reid'a  case,  24  Beav.  318  ;  and  com- 
pare MaxwelVa  case,  ib.  321. 

(p)  See  Kilpin  v.  Kilpin,  1  Myl.  & 
K.  520  ;  Loyd  t.  Read,  1  P.  Wms. 
607. 

({)  Ehrand  v.  Damcer,  2  Ch.  Ca. 
26. 

()•)  Glaiater  v.  Hewer,  8  Ves.  199. 

(s)  See  Finch  v.  Finch,  15  Ves.  51. 

(«)  S.  C,  ibid.  43  ;  Murkss  t. 
Franklin,  1  Sw.  13. 

(a)  Bach  v.  Andreus,  2  Vern.  120. 

(it)  See  Bechford  v.  Beckford,  Lofft, 
490 ;  and  see  1  Myl.  &  K.  542. 

(2^)  See  Tucker  v.  Barrow,  2  H.  & 
M.  515  ;  where  an  illegitimate  grand- 
child, though  maintained  by  his 
grandfather,  was  thought  not  to  be 
within  the  rule.     Sed  qucere. 


(e)  See  Ebrand  v.  Dancer,  2  Ch.  Ca. 
26 ;  Currant  v.  Jago,  1  Col.  261 ; 
Soar  V.  Foster,  4  K.  &  Jo.  152,  157 ; 
Fucker  t.  Barrow,  2  H.  &  M.  515,  see 
judgment;  SUdmore  v.  Bradford,  L. 
E.  8  Eq.  134  ;  case  of  nephew  adopted 
as  a  son,  and  induced  to  sign  the  con- 
tract. A  person  may  stand  in  loco 
parentis  to  a  child  living  with  and 
maintaiaed  by  his  father ;  Poioys  v. 
Mansfield,  3  Myl.  &  Cr.  359;  Pym 
V.  Lochjer,  5  Myl.  &  Cr.  29. 

(a)  Grey  v.  Grey,  2  Sw.  594 ;  Sid- 
mouth V.  Sidmouth,  2  Beav.  456. 

(6)  See  Lady  Gorge's  case,  cited 
Cro.  Car.  550  ;  Bone  v.  Pollard,  24 
Beav.  283. 

(c)  See  Loyd  v.  Read,  1  P.  Wms. 
607 ;  and  see  Sayre  v.  Hughes,  L.  R. 
5  Eq.  376. 

(d)  See  Grey  v.  Grey,  2  Sw.  598. 

(e)  Maddison  v.  Andrew,  1  Ves.  57, 
see  p.  61  ;  Skeats  t.  SkecUs,  2  Y.  &  C. 
C.  C.  9  ;  Robinson  v.  Preston,  4  K.  & 
.To.  505. 

(/)  Rider  r.  Kidder,  10  Ves.  360. 
(y)  Soar  v.  Fostei;  4  K.  &  Jo.  152. 
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purchaser's 
name  be  also 
inserted ; 

or  nominees 
take  suc- 
cessively. 


Hardwicke  (Ji),  it  seems  to  be  the  better  opinion  {i)  that  the 
same  rule  will  prevail,  when,  upon  a  purchase  by  a  father, 
the  conveyance  is  taken  in  the  joint  names  of  himself  and 
his  child  (h).  So,  in  the  case  of  copyholds,  the  children  take 
beneficially,  although  they  are  named  to  take  in  succession 
after  the  father  (I) ;  so,  on  a  purchase  by  a  husband  in  the 
joint  names  of  himself  and  his  wife,  the  latter  surviving 
will  take  beneficially  (m) ;  so,  if  a  stranger's  name  be  .also 
inserted,  he  will,  it  appears,  take  as  a  trustee  for  the  children 
or  wife,  (as  the  case  may  be)  {n). 


Presump- 
tion in  favour 
of  advance- 
ment may 
be  rebutted 
by  ootem- 
poraneouB 
acts  or  decla- 
rations ; 


but  not  by  sub- 
sequent acts 
or  declarations 
of  purchaser ; 
aXiter  of 
nominee. 


But  although,  where  property  is  purchased  in  the  name 
of  a  wife  or  child,  the  purchase  is,  prima  facie,  an  advance- 
ment ;  still,  the  relation  between  the  parties  is  only  evidence 
of  the  intention  of  the  purchaser  to  advance  the  nominee, 
which  evidence  may  be  rebutted  by  other  evidence  manifest- 
ing a  contrary  intention.  That  cotemporaneous  acts  (o)  and 
even  cotemporaneous  (p)  declarations  of  the  purchaser,  may 
amount  to  such  evidence,  has  been  often  decided  (q) ;  but 
subsequent  acts  (r)  and  declarations  (s)  of  the  purchaser  are 
not  evidence  to  support  the  trust:  although  siibsequent  acts 
and  declarations  of  the  nominee  may  be  so :  but,  generally 
speaking,  we  are  to  look  at  what  was  said  and  done  at  the 


(A)  Stileman  v.  Askdown,  2  Atk. 
477,  see  p.  480. 

(i)  See  Sug.  705. 

(h)  Seroope  v.  Scroops,  1  Ch.  Ca. 
27;  Bad:  v.  Andrews,  2  Vern.  120. 

{I)  Dyer  v.  Dyer,  2  Cox,  92  ;  Swift 
V.  Davis,  8  East,  354,  n. ;  SheaM  v. 
Sheats,  2  Y.  &  C.  C.  C.  9,  overruling 
Dickenson  v.  Shaw,  1  Wat.  Cop.  222 ; 
and  see  Jeams  v.  Coohe,  24  Beav.  513. 

(m)  See  Dummer  v.  Pitcher,  2  Myl. 
&  K.  262  ;  and  2  Vern,  120,  683. 

(»)  Lamplugh  v.  Larnplugh,  1  P. 
Wms.  Ill ;  Crahb  v.  Orabb,  1  MyL 
&  K.  511 ;  and  see  1  Myl.  &  K.  542  ; 
see,  however,  STceata  v.  Skeats,  ubi 
supr&;  and  Kingdome  v.  Bridges,  2 
Vern.  67. 

(o)  See  Prankerd  v.  Prankerd,   1 


Sim.  &St.  1. 

ip)  Williams  v.  Williams,  32  Beav. 
370 ;  or  previous ;  see  1  Myl.  &  K. 
539. 

(q)  2  Beav.  455 ;  GoUinson  v.  Col- 
linson,  3  De  G.  M.  &  G.  409  ;  and 
see  Kilpin  v.  Kilpin,  1  Myl.  &  K. 
520,  where  the  declarations  iverc 
made  verbally  to  the  pui-chasei's  so- 
licitor. 

{r)  Mmiima  v.  Mumina,  2  Vern.  19 ; 
CrahJ)  V.  Crabl,  1  Myl.  &  K.  511, 
618. 

(s)  See  Elliot  v.  Elliot,  2  Ch.  Ca. 
p.  231 ;  Redington  v.  Redington,  3 
Eidg.  P.  C.  p.  200;  Wood-nutn  v. 
Morrel,  Freem.  C.  C.  32 ;  but  see 
Robinson  v.  Preston,  4  K.  &  Jo.  505, 


Digitized  by  Microsoft® 


OF   JOINT   PURCHASERS,   ETC.  855 

time  (t).     In  one  case,  which  seems  scarcely  consistent  with    t^l^ap-  xvi. 
the  authorities,  where  a  father  had  transferred  stock  into  the  '— — 


joint  names  of  himself,  his  wife,  and  child,  an  affidavit  by  the 
transferor  nine  years  afterwards  that  no  trust  was  intended, 
and  that  the  transfer  was  made  under  a  misapprehension  as 
to  its  legal  effect,  was  admitted  to  rebut  the  presumption  of 
advancement  (to). 

Where  a  copyholder,  upon  taking  a  purchase  in  his  son's  By  what 

name,  at  the  same  Court  surrendered  it  to  the  use  of  his  own  <=otempora- 
'  neous  acts  or 

wiU  (x) ;  or,  taking  a  purchase  in  the  joint  names  of  himself  circumstances. 
and  two  sons,  at  the  same  Court  took  a  licence  to  lease  for 
seventy  years  {y),  it  was  held  to  be  no  advancement.  So, 
where  by  the  custom  of  a  manor,  copyholds  were  held  for 
lives  successive,  the  legal  estate  being  in  the  cestui  que  vie,  and 
it  appeared  that  on  previous  renewals  the  beneficial  owner 
had  selected  other  nominees,  it  was  held  that  the  insertion  of 
the  name  of  an  illegitimate  grandchild,  who  lived  with  and 
was  maintained  by  him,  was  insufficient  to  raise  a  presump- 
tion of  advancement  (2)  :  but  where  a  father  purchased 
copyholds,  paid  the  fine,  and  was  admitted  to  hold  to  him- 
self without  words  of  limitation  during  the  lives  of  his 
three  sons  and  the  life  of  the  longest  liver — the  custom 
of  the  manor  being  to  hold  for  lives  successive,  and  to 
require  the  first  cestui  que  vie  on  the  rolls  to  be  admitted — 
this  was  held,  after  the  father's  death,  to  be  an  advance- 
ment (a). 

"Where  a  father  took  a  mortgage  in  his  son's  name,  the 
presumption  of  advancement  was  rebutted  by  the  evidence  of 
the  solicitor  who  prepared  the  deed,  and  who  explained  the 


(t)  Sidmouth  v.  Sidnwuth,  2  Bear.  403,  et  qucere. 

447;  see  p.  455;  and  see  1  Myl.  &K.  (x)  Prankerd  v.  Prankcrd,  1  Sim. 

532  ;    1    Coll.   267 ;   and   Christy  v.  &  St.  1. 

Courtenay,   13    Beav.    96;    Jeans  y.  (y)  fi'm/i!  t.  i)afis,  S  East,  354,  n. 

Cooke,  24  Beav.  513  ;  Fmd  v.  Tynte,  (z)  Tucker  v.  Ban-ow,  2  H.  &  M. 

2  H.  &  M.  324;   WUliamii  v.  WiUiaiiis,  515. 

32  Beav.  370.  (")  •'^^anj  v.  Cooke,  24  Beav.  513. 

(«)  Bevoy  v.  Devoy,  3  Sm.  &   G. 
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circumstances  under  which  the  son's  name  was  used ;  although 
there  was  evidence  of  a  subsequent  declaration  by  the  father 
that  the  mortgage  was  taken  in  the  son's  name  for  the  pur- 
pose of  advancement  and  of  escaping  the  payment  of  duty  (b)  : 
so,  where  a  father,  having  purchased  in  his  son's  name,  has 
from  the  first  treated  him  as  a  mere  trustee,  there  is  no  pre- 
sumption of  advancement  (c) ;  so  where  the  purchase  is  made 
with  some  particular  object,  as  to  sever  a  joint-tenancy  (d). 
But  the  general  presumption  in  favour  of  advancement  cannot 
be  negatived  or  qualified  by  transactions  relating  to  other 
estates  (e). 


Prior  advance- 
ment of  child, 
■whether 
material. 


In  the  case  of  a  child,  it  is  a  material  circumstance  that  a 
provision  has  been  previously  made  for  him ;  but  this  is  far 
from  being  decisive  (/).  In  the  older  cases  (g)  it  was  held 
that  the  child,  if  already  fully  advanced,  could  not  take  ;  but 
as  observed  by  Eyre,  L.  C.  B.  (h),  "  the  father  is  the  only 
judge  as  to  the  question  of  a  son's  provision :  the  distinction, 
therefore,  of  the  son  being  provided  for  or  not,  is  not  very 
solidly  taken  or  uniformly  adhered  to  : "  and  it  has  been 
observed  by  Lord  Eldon  that  "  the  presumption  of  advance- 
ment in  favour  of  a  child  is  not  to  be  frittered  away  by  nice 
refinement "  {i).  At  any  rate,  it  appears  that  an  advance- 
ment which  is  Qc),  or  which  the  parent  considers  to  be  (Jt)  only 
in  part,  will  not  rebut  the  presumption  of  advancement :  a 
reversion  expectant  on  a  life  estate,  is  pi-imd  facie  only  a  part 
advancement  (m). 


(6)  Dmnperv.  Dumper,  8  Jur.  N.  S. 
503. 

(c)  Ee  CoUinson,  3  De  G.  M.  &  G. 
409. 

(d)  Sug.  705,  citing  Baylis  v.  New- 
ton, 2  Vem.  28 ;  and  Birch  v.  Bla- 
grave,  Amb.  264,  wliero  the  object 
ivaa  to  avoid  serving  as  sheriff ;  and 
Siv  W.  ScUeigk's  case,  cited  Hard. 
497,  where  the  object  was  to  avoid  a 
merger. 

(c)  Murless  v.  Franklin,  1  Sw.  see 
p.  19. 

(y)  Per  Lord  Brougham,   1  .Myl. 


&  K.  542. 

{g)  See  Elliot  v.  EUiot,  2  Ch.  Ca. 
231,  A.  D.  1677;  Grey  v.  Grey,  2  Sw. 
600,  decided  A.  D.  1667;  and  see  Siig. 
"704. 

(A)  See  Dyer  v.  Dyer,  2  Cox,  94  j  1 
White  &  Tudor's  L.  C.  165. 

(i)  See  16  Ves.  50. ' 

%  Grey  v.  Grey,  2  Sw.  600. 

{I)  Bedington  v.  Bedington,  3  Kidg. 
P.  C.  106,  see  p.  191, 

(m)  Lamplugh  v.  Lamplugh,  1  P. 
Wms.Hl. 
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A  subsequent  parol  admission  by  a  child  that  he  holds    Ghnv-  XVI. 

only  as  trustee,  may  rebut  the  presumption   in  favour   of  '— — 

advancement  (n)  ;  but  the  fact  that  the  child,  even  although  subslquent 

adult,  allows  the  parent  to  take  and  keep  possession  (o),  is  ^<"^  °'^  <="^- 

"-    ^  ^  '  cumstances. 

insufficient:  nor  is  the  result  altered  by  the  child  actively 
assisting  the  parent  in  taking  the  profits ;  as,  iu  the  case  of  a 
purchase  of  stock  in  the  child's  name,  by  his  executing  a 
power  of  attorney  for  the  father  to  receive  the  dividends  (p) ; 
or  by  money  being  subsecLuently  laid  out  on  the  property  by 
the  parent  (q). 

If,  on  the  death  of  the  purchaser,  any  part  of  the  purchase- 
money  remains  due,  it  must,  it  seems,  be  paid  out  of  his 
estate  (r). 

But  although,  as  already  noticed,  no  subsequent  act  on  the  Election, 
part  of  the  purchaser  can  affect  the  rights  of  the  nominee,  if 
the  presumption  in  favour  of  advancement  has  once  arisen, 
yet  a  clear  devise  to  another  of  the  estate  will  raise  a  case  of 
election  against  the  nominee  (s). 

And  where  the  father  of  a  family  has  allowed  money  of  Presumption 
his  own  to  be  invested  in  the  purchase  of  an  estate,  along  ^^^iHZ'e  a 
with  other  moneys  subject  to  the  trusts  of  his  marriage  settle-  [f^'^^^^'^^J^^^', 
ment,  it  will  require  very  strong  evidence  of  intention  to  with  trust 
show  that  he  did  not  intend  it  as  an  advancement  (<) ;  and  ^°^^^^- 
where  a  father  conveys  land  to  his  son,  as  a  qualification  for 
an  office,  or  franchise,  which  requires  in  the  holder  a  bondjide 
beneficial  ownership,  he  cannot  maintain  that  the  transaction 

(m)  See  2    Beav.  455  ;    Scawin  v.  19  ;  Shales  v.  Shales,  Freem.  C.  C. 

Scawin,  1  Y.  &  C.  C.  C.  65.  252. 

(o)  See  EUiot  v.  Elliot,  2  Cli.  Ca.  «  Redington  v.  RedingUm,  5  Eidg. 

231  ;  Taylor  v.  Taylor,  1  Atk.  386  ;  P.  C,  see  201 ;  and  see  SUdmore  t. 

Ch-ey  V.   Orey,  2  Sw.   600  ;   and  see  Bradford,  L.  K.  8  Eq.  134. 

2  Beav.  456  ;  AlUyne  v.  AUeyne,  2  J.  (s)  Dummer  v.  Pitcher,  5  Sim.  35  ; 

&  L.  544,  555  ;  Christy  T.  Courtenay,  2  Myl.  &  K.  262. 

13  Beav  96  (*)  Ouscley  v.  Anstrutlier,  10  Beav. 

(p)  SidmouCh  V.  Sidmmlh,  2  Beav.,  462 ;  see  Gray  v.  Gray,  2  Sim.  N.  B. 

see  p.  456.  273. 

(g)  Mumma  v.  Mumma,  2  Vern. 
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was  intended  to  be  in  fraud  of  the  law,  so  as  to  throw  on  the 
child  a  resulting  trust  (u). 


Purchases  in 
name  of  child 
or  wife  not 

mh  ehI""  °'  ^it^in  the  27  Eliz. 

Semite. 


A  purchase  in  the  name  of  a  child  (x),  or,  it  is  conceived, 
a  wife,  whether  solely  or  jointly  with  the  purchaser,  is  not 
nor,  it  would  seem,  (except  in  cases  of 
actual  fraud,)  within  the  13  Eliz.  (?/) ;  inasmuch  as  the  settlor 
might  have  handed  the  money  to  his  child  and  the  chUd 
might  have  made  the  purchase :  and  as  the  money  could  not 
formerly  have  been  taken  under  an  execution,  there  was  no 
fraudulent  alienation  against  creditors  within  the  scope  of 
the  Statute.  But  the  1  &  2  Vict.  c.  110,  by  making  money, 
bank-notes,  and  securities  seizable  under  a  writ  oi  fieri  facias, 
has  considerably  enlarged  the  operation  of  the  13  Eliz.  Thus, 
where  a  settlor,  largely  indebted  at  the  time,  purchased  stock 
in  the  names  of  trustees,  upon  trust  for  his  children,  the 
settlement  was  declared  fraudulent  and  void  as  against  his 
creditors  (z).  The  principle  of  this  decision  seems  applic- 
able to  every  case,  whatever  may  be  the  subject  of  the  pur- 
chase ;  and  it  may  now,  it  is  conceived,  be  laid  down,  as  a 
general  rule,  that  where  the  effect  of  the  advancement,  even 
without  actual  fraud,  is  to  defeat  or  delay  the  settlor's 
creditors,  it  may  be  declared  fraudulent  and  void  within  the 
13  EHz. 


rurohase  by  The  benefit  of  a  purchase  by  a  trader  in  the  name  of  his 

trader  in 

name  of  child  child,  or  wife  (a),  was,  by  the  1  Jac.  I.  c.  15,  s.  5,  transferred 

whether  void-  *°  ^^  assignees  in  a  subsequent  bankruptcy,     A  conveyance 

able  in  case  of  jjy  himself,  if  at  the  time  insolvent,  to  his  child  or  wife  was 

bankruptcy.  j                  >  j                                             > 

avoided  as  against  such  assignees  by  the  6  Geo.  IV.,  c.  16, 


(«)  OMlders  v.  Ckilders,  3  K.  &  Jo. 
310 ;  rerersed  on  appeal,  other  facts 
being  adduced,  1  De  Q.  &  Jo.  482. 

(k)  See  Lady  Barge's  case,  cited 
Cro.Car.  560  ;  Sug.  916,917;  Bone  v. 
PoUard,  24  Beav.  283  ;  Sug.  703, 
704. 

(y)  See  Fletcher  v.  Sidley,  2  Vem. 
490  ;  Proctor  v.  Warren,  Sel.  Ch.  Ca. 
78  ;  Sug.  917  ;  but  see  the  dictum  in 


Christ's  Bospital  v.  Budgim,  2  Vem. 
684  ;  et  vide  suprA,  p.  827 ;  and  see 
Drew  V.  Martin,  2  H.  &  M.  130, 133. 

(»)  Barrach  v.  M'CuUoch,  3  K.  & 
Jo.  110  ;  and  see  as  to  a  settlement  of 
life  policies  being  within  the  13 
Eliz.,  Stokoe  r.  Cowan,  29  Beav.  637  ; 
7  Jur.  N.  S.  901. 

(a)  Glaister  v.  Hewer,  8  Ves.  195  ; 
9  Ves.  12 ;  11  Ves.  377. 
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s.  73  (b),  which  has  been  also  considered  to  extend  to  pur-  Cliap.  xvi. 
chases  (c) ;  whether  correctly  or  not,  may  be  doubted,  as  the  — ^^-^-^ — 
Statute  of  James  in  terms  included  not  only  estates  which 
the  trader  "  conveyed,"  but  those  which  he  "  caused  or  pro- 
cured to  be  conveyed,"  which  words  are  omitted  in  the  73rd 
section  of  6  Geo.  IV.,  and  in  the  corresponding  provision  of  the 
12  &  13  Vict.  C.-106  (d).  Mere  voluntary  expenditure  upon 
property  already  belonging  to  the  wife  or  child,  e.  g.,  the 
redemption  and  merger  (e)  of  the  land  tax  (/),  or  the  erection 
of  buildings,  or  even  the  enfranchisement  of  the  property,  if 
copyhold  {g),  was  held  not  to  be  a  purchase  within  the  above 
rule.  And  now,  as  we  have  seen  Qi),  by  the  recent  Bank- 
ruptcy Act  (t),  any  conveyance  or  transfer  of  property  made 
by  a  trader,  not  falling  within  certain  specified  exceptions, 
may  be  rendered  void  by  subsequent  bankruptcy  within  a 
limited  period. 

And  even  upon  a  purchase  in  the  name  of  a  stranger,  clear  On  purchase 
parol  or  other  evidence  is  admissible  to  rebut  the  presump-  stranger," 
tion  in  favour  of  a  resulting  trust :  and  to  show  that,  as  ^^'"J'l^ff 
respects  either  the  whole  or  part  of  the  land,  or  the  interest  be  rebutted 

DV  139>irol 

therein,  the  purchaser  intended  the  nominee  to  take  benefi-  evidence, 
cially  {k) :  but  the  onus  of  proof  lies  on  the  nominee  (I). 

Where  trustees  (m)  for  the  purchase  of  land,  lay  out  the  Land  pur- 


(J)  ■Which    has    no   retrospective  (i)  32  k  33  Vict.  o.  71,  sect.  91. 

operation  ;    see  Womhjoell  v.   Lover,  (i)  See    Maddison    v.  Andrew,    1 

2  Sim.  360.  Ves.  S.  67,  61  ;  Lloyd  v.  SpiUett,  2 

(c)  See  Sug.  917.  Atk.  148;  Lane    y.  Dighton,  Arab. 

(d)  See  sect.  126.  409  ;  Rider  v.  Kidder,  10  Ves.  360, 

(e)  Aliter  if  there  were  no  merger  ;  367  ;  Benhow  v.  Townsend,  1  Myl.  & 
see  Emly  v.  Ouy,  3  Mer.  702 ;  see  K.  506,  510  ;  Deacon  y.  Colquhoun, 
now  16  &  17  Vict.  o.  117,  s.  2.  2  Dre.  21. 

(f)  Borough  v.  Anon.,  cited  17  {1}  Sedington  y.  Medmgton,  3  Uidg. 
Ves.  205.  P-  C.  178. 

(g)  Campion  v.  Cotton,  17  Ves.  (m)  Including  in  the  term,  agents. 
263,  273 ;  and  compare  Frazer  v.  So,  where  a  solicitor  fraudulently 
Thompson,  4  De  G.  &  Jo.  659,  re-  purchased  an  estate  in  his  own  name 
versing  V.-C.  S.  1  Giff.  49 ;  5  Jur,  out  of  his  client's  moneys,  the  client 
N.  S.  669.  "^^^  lifild  to  have  a  lien  on  the  estate  ; 

(A)  Suprd,  p.  831.  Sapper  v.  Conyeri,  L.  R.  2  Eq.  549. 
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EIGHTS,  UNDER  CONVEYANCE, 


Chap.  XVI. 
Sect.  2. 

chased  witli 
trust-money 
becomes 
impressed 
with  trust. 

As  to  proof 
of  application 
of  money. 


trust  moneys  and  take  the  conveyance  in  their  own  names, 
the  cestuis  que  trust,  in  order  specifically  to  claim  the  lands, 
must,  of  course,  prove  that  they  were  purchased  with  the  trust 
moneys.  This  may  be  proved  either  by  direct  evidence, —  as 
where  trust  money  was  paid  to  a  trustee  by  a  cheque,  which 
was  next  day  paid  over  by  him  in  part  payment  for  the 
estate  {n), — or  by  mere  parol  evidence  of  declarations  by  the 
trustees  :  but  these,  in  the  absence  of  corroborating  circum- 
stances, will  be  received  with  great  caution  (o).  The  pre- 
sumption, however,  is,  that  a  purchase  made  by  a  trustee, 
whose  duty  is  so  to  invest  trust  money,  has  been  made  in 
execution  of  the  trust  {p).  And  where  a  trustee  paid  in  trust 
moneys,  (applicable  to  be  invested  in  the  purchase  of  real 
estate,)  and  moneys  of  his  own,  to  his  general  account  at  his 
bankers',  and  then  bought  real  estate,  and  paid  for  it  by  a 
cheqiie  on  his  bankers,  the  Court — the  purchase  having 
proved  a  beneficial  one — decided  that  the  cestuis  que  trust 
were  entitled  to  hold  that  such  payment  was  made  out  of  that 
part  of  the  moneys  standing  to  the  general  account  which  it 
was  proper  so  to  employ :  i.  e.,  the  trust  moneys  {g). 


Purchase 

with  wife's 

separate 

estates 


So,  where  land  is  purchased  with  the  savings  of  a  married 
woman's  separate  estate,  and  is  conveyed  to  the  husband,  the 
wife's  right  will  be  established  in  Equity,  on  its  being  shown 
that  the  land  was  intended  to  be  her  separate  property  (r) ; 
so,  where  the  wife's  separate  estate  was  invested  in  bank 
shares  in  the  joint  names  of  her  husband  and  herself,  and  the 
husband  procured  them  to  be  sold,  and,  unknown  to  his  wife, 
invested  the  produce  in  part-payment  of  the  purchase-money 


(n)  Price  v.  JBlakemore,  6  Beav. 
607 ;  and  see  Ex  parte  Chadmch,  15 
Jur.  597,  V.-C.  K.  B. 

(o)  Sug.  919 ;  see  Lench  v.  Lencli, 
10  Ves.  619. 

{p)  Trench  v.  Harrison,  17  Sim. 
Ill ;  see,  as  to  evidence  of  a  contrary 
intention,  Perry  v.  Phelips,  i  Ves. 
108,  116  ;  17  Ves.  173  ;  Lewis  v. 
Madocks,  8  Ves.  160;  17  Ves.  ii  ; 
Denton  v.  Davies,  18  Ves.  499,  602  ; 


Bennet  v.  Mm/hew,  1  Bro.  C.  C.  232  ; 
Mathias  v.  Mathias,  3  Sm.  &  Gif. 
562,  and  cases  there  cited  ;  3  Jur. 
N.  S.  429  ;  Wadham  v.  Sigg,  10  W. 
B.  365 ;  Williams  v.  Thomas,  8  Jur. 
N.  S.  250. 

(q)' Manningford  v.  Toleman,  1 
CoU.  670,  see  p.  674. 

(r)  Darkin  v.  Darhin,  17  Beav. 
678. 
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of  an  estate  •which  was  conveyed  to  himself,  the  wife  was     '^''"P-  ^^i- 

Sect.  2. 

held  to  have  a  lien  upon  the  estate  for  tlie  amount  of  the  

moneys  so  invested  (sj ;  so,  where  a  feme  sole  contracted  to 
purchase,  but  the  conveyance  was,  after  her  marriage,  taken 
in  her  husband's  name,  it  was  held  that  the  estate  belonged 
to  the  wife,  subject  to  a  charge  in  the  husband's  favour  for 
the  portion  of  the  purchase-money  wlaich  he  had  con- 
tributed (t). 

And  where  trust  moneys  are,  in  breach  of  trust,  invested  if  purchase 

be  breach  of 

in  the  purchase  of  real  estate,  the  cestuis  que  trust  have  the  trust  cestuis 

option  of  proceeding  either  for  the  money  or  the  estate ;  or  ciainimoney 

for  a  proportionate  part  of  the  estate,  if  the  trust  fund  formed  "'■  '^°'^- 

only  a  part  of  the  consideration  money  (m)  :  and  a  purchase 

of  the  fee  simple  by  the  executor  of  a  mortgagee  for  a  term 

of  years,  has  been  considered  to  fall  within  the  rule  (x) :  so, 

where   a  trustee  improperly  advanced  the   trust   funds   to 

enable  one  of  the  cestuis  que  trust  to  purchase  an  estate,  the 

other  cestuis  que  trust  were  held  entitled  to  a  lien  upon  the 

estate  for  the  moneys  so  advanced  (y).     The  c]aim  of  the 

cestvds  que   trust  will  prevail   against  that  of  the  lord   of 

the  fee  claiming  by  escheat  {z). 

Where  a  man,  having  expressly  agreed  (a),  or  being  under  Purchase, 


(s)  Scales  v.  Baker,  28  Beav.  91.  case  of  tenant   in  tail  paying  ofif  a 

(i)  MadAiion  v.  Chapman,  1  J.  &  mortgage,   Horton  v.  Smith,  4  K.  & 

jj  ^7Q  Jo.  624 ;  or  tenant  for  life,  Jameson 

(u)  See  Att.-Oen.  t.  Corp.  of  New-  v.    Stein,    21    Beay.    5 ;     Morley  v. 

caaOe,  5  Beav.  307  ;  12  01.  &  P.  402;  Morlerj,  5  De  G.  M.  &  G.  618 ;  Lord 

Wiles     V.    Oresham,    2     Dre.    258 ;  Kensington  v.  Bouverie,  7  De  G.  M. 

Garner  v.  Mocre,  3  Dre.  277;   vide  &G.  134.    As  to  merger  byway  of 

svprck,    p.    561.     As   to   merger    of  reduction  into  possession,  see  Allday 

charges,  as    between    the  real  and  v.  Metcher,  1  De  G.  &  Jo.  82. 

personal    representatives   of  the  in-  (x)  FosbrooJce  v.  Bcdouy,  1  Myl.  & 

oumbrancer,   on   his   purchasing  the  K.  226. 

estates,  see  Lord  Sdsey  v.  Lake,  1  (y)  Birds  v.  Askey,  24  Beav  618. 

Beav  146  ■  ffood  v.  Phillips,  3  Beav.  (s)  Sughes  v.  Wells,  9  Ha.  749. 

513 -'in  case  of  owner  on  paying  off  («)  See  Deacon  v.  SmUh,   3  Atk. 

incumbrances,  Pitt   v.  Pitt,  2  Jur.  323  ;  Att.-Qen.  v.  Whorwood,  1  Ves. 

N.  S.  1010;  in  bnying  up  a  lease,  534,540. 

Gunter  v.  Ounter,  23  Beav.  571 ;  in 
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EIGHTS,   UNDER  CONVEYANCE, 


Chap.  XVI. 
Sect.  2. 

when  to  be 
considered 
in  perform- 
ance of  co- 
venant to 
settle  laud. 


a  statutory  (&)  or  equitable  (c)  liability,  to  purchase  and 
settle,. or  to  find  the  money  for  purchasing  and  settling  (d), 
lands,  buys,  but  neglects  to  make  a  settlement,  the  purchased 
lands,  or  an  adequate  part  thereof,  will  (if  of  a  suitable 
nature  and  tenure)  (e)  be  taken,  in  Equity,  to  have  been 
bought  in  performance,  or,  if  their  entire  value  be  inadequate, 
in  part  performance  (/),  of  his  agreement  or  liability  (g). 


How  far  the 
form  of  the 
covenant  is 
material. 


Nor  wiU  the  result  be  altered  by  any  peculiar  terms  in  the 
original  agreement  which  do  not,  in  the  events  which  have 
occurred,  go  to  discharge  his  general  liability ;  e.  g.,  a  stipula- 
tion that  the  purchase  shall  be  made  with  the  approbation  of 
trustees,  whose  consent  he  has  not  applied  for  (h) ;  or  within 
a  limited  time,  which  has  expired  (^) ;  or  an  option  reserved 
to  him  of  making  a  substitutional  arrangement,  if  he  have 
not  made  his  election  (k). 


After-acquired 
laud  may  be 
liable  to 
satisfy  the 
covenant. 


So,  where  the  agreement  was  to  convey  and  settle  lands, 
and  the  covenantor  had  either  no  land,  or  insufficient  suitable 
land  to  perform  the  agreement,  it  has  been  held  that  after- 
purchased  land  was  liable  to  supply  either  the  entire  want  or 
partial  deficiency  (I);  but,  as  a  general  rule,  a  covenant  to 
convey  and  settle  lands,  which  are  not  expressly  defined  by 
the  covenant,  will  not  create  a  specific  lien  on  the  lands  of 
the  covenantor,  except  in  cases  where  the  lands  have  been 
acquired  with  the  intention  of  satisfying  the  covenant  (m). 


(h)  Tubls  T.  Broadwood,  2  Buss.  & 
Myl.  487. 

(c)  WiUon  V.  Foreman,  cited  10 
Ves.  519  ;  Mannmgford  v.  Toleman, 
1  Coll.  670. 

(d)  Sowden  v.  Sowden,  1  Bro.  C. 
C.  582  ;  Sx  parte  Poole,  11  Jur.  1005  ; 
1  De  a.  681. 

(e)  See  Deacon  y.  Smith,  3  Atk. 
323 ;  Att.-Oen.  v.  W?iorwood,  1  Ves. 
5Si,  541  ;  PinneU  v.  Halktt,  Amb. 
106  ;  et  vide  infrd,'p,  863. 

(/)  OoTtkiTuire  v.  ChaUe,  10  Ves. 
9 ;  Ex  pa/rte  Poole,  11  Jur.  1005  j 
Lechmere  v.  Earl  of  CarlitU,  3  P. 


Wms.  228. 

ig)  Wiloodks  v.  WUcocki,  2  Vern. 
558;  2  Wh.  &  Tud.  L.  C.  346. 

(A)  Lechmxre  v.  Earl  of  Ca/rliiU,  3 
P.  Wms.  218. 

(i)  Ex  parte  Poole,  11  Jur.  1005  j  1 
De  G.  581. 

(k)  Deacon  v.  Sm&h,  3  Atk.  828. 

(t)  See  Deacon  t.  Smith,  8  Atk. 
828  ;  WeUeiUy  v.  WeUesky,  4  Myl. 
&  0.  561,  and  cases  cited,  580. 

(m)  Momington  v.  Keme,  2  De  G. 
&  Jo.  292  ;  and  see  comments  on 
WeUeslei/  v.  WeUedey,  ubi  tuprd,. 
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The  right  of  the  parties  interested  under  the  proposed    Chap.  xvi. 
settlement  seems  clear  as  against  the  legal  representatives  of         "^^  '  ' 


the  purchaser.  It  was  held  by  Lord  Hardwicke  (w)  that  such  ^"^T 
right  would  not  prevail  as  against  a  sub-purchaser  or  mort-  *^«  Equity, 
gagee  ;  as  the  subsale  or  mortgage  "  would  have  taken  off  all 
evidence  of  intention  to  bind"  the  land  by  the  previous 
agreement;  and  a  beneficial  devise  of  the  land  would 
apparently  come  within  the  same  reasoning.  However,  in  a 
case  in  Bankmptcy,  it  was  held  by  V.-C.  Knight  Bruce,  that 
a  subsequent  mortgage,  although  conferring  a  good  title  on 
the  mortgagee  (who  took  his  security  without  notice),  left  the 
equity  of  redemption  impressed  with  the  trusts  of  the  settle- 
ment (o)  :  and  it  appears  from  the  judgment  that  even  the 
mortgagee's  title  was  considered  to  depend  upon  his  want  of 
notice. 

Lord  Hardwicke's  dictum,  although  cited  as  law  by  Lord  Eemarka  on 
St.  Leonards,  is,  it  is  very  deferentially  submitted,  open  to  wicke' a  dictum 
this   criticism,    viz.,   that    it   does   not   distinguish  between  ^t '°  P""^'  , 
intention,    as  existing   at    the   date    of   the   purchase,   and  mortgagees, 
intention,  as  existing  at  the  date  of  the  subsequent  ^ale  or 
mortgage ;   if  the  original  piu'chase   be  unaccompanied  by 
evidence  of  a  cotemporaneous  contrary  intention.  Equity,  it 
may  be  contended,  will  assume  that  the  purchaser  intended 
then  to  do  that  which  it  was  his  duty  to  do,  and  will  not 
admit  of  any  subsequent  alteration  of  purpose. 

So,  where  the  land  comes  within  the  terms  of  the  agree- 
ment, its  alleged  unsuitability  to  answer  the  purposes  of  the 
settlement,  should  perhaps  be  hardly  relied  on  by  parties 
claiming  against  the  settlement. 

It  has  been  held  that  expenditure  by  the  covenantor  in  Expenditure 

J      .        ,         J.-      ^  1.   3    °^  settled 
erecting  buildings,  &c.,  upon  land  already  m  the  stipulated  land,  not  a 

course  of  settlement,  is  not  a  fulfUment  in  Equity  of  his  ^o^^^^^^tt""^ 

settle  mouej'. 

(»)  Deacon  v.  Smith,  3  Atk.  327. 

(o)  Ex  parte  Poole,   11  Jur.  1005  ;  1  De  G.  581, 
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ohaT^.xjl.    engagement  to  pay  money  to  the  trustees  for  the  purpose  of 

OGCt.  A,  ••11 

being  invested  and  settled  upon  trusts  corresponding  with  the 

uses  of  the  land  (p). 

Who  may  An  agreement  to  purchase  and  settle,  where  the  ultimate 

coTenant  to      limitation  in  the  settlement  is  to  be  to  the  use  of  the  settlor 

settle.  himself  ia  fee,  may  be  enforced  not  only  by  his  wife  and 

children,  but  even  by  his  own  heir  as  against  his  personal 

representatives,  in  cases  where  any  of  the  intermediate  uses 

of  the  settlement  subsist  at  the  death  of  the  settlor  (q). 

(jP)  HorhcTc    v.  Smith,    17    Beav.  895. 

572  :    and  see  WUes   t.  Oresham,  2  (g)  Barham  v.  Lord  Clarendon,  10 

Dre.  258, 271;  affirmed  3  Eq.  K 116 ;  Ha.  126. 
and  see  BoUnson  v.  Sylces,  2  Jur.  N.  S. 
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CHAPTER  XVII.  Chap,  XVII. 

EEMEDIES  AT  LAW  FOR  BREACH   OF  CONTRACT. 

1.  Purcliaser's  remedies  against  vendor. 

2.  Vendor's  remedies  against  purchaser. 

3.  Plaintiff  how  far  hound  to  perform  his  2Mrt  of  agree- 
ment before  action. 

4.  As  to  the  agreement — how  far  affected  hy  parol  evidence. 

5.  Production  of  when  compelled. 

6.  Oromids  of  defence — the  agreement  leing  admitted. 

7.  Action,  when  restrained  in  Equity, 

8.  General  matters  relating  to  the  action. 

9.  Remedy  hy  Mandamus  against  Railvjay  Companies,  &c. 

(1.)  We  have,  in  the  preceding  pages,  discussed  those  matters     Section  i. 


which  have  appeared  most  naturally  to  present  themselves  "Purchaser's 
for  consideration,  in  cases  where  an  ordinary  contract  between  ^^^^8^^ 
vendor  and  purchaser  is  perfected  in  the  usual  way  by  con-  vendor, 
veyance  of  the  estate  and  payment  of  the  purchase-money ; 
without  the  course  of  events  being  disturbed  by  litigation, 
either  actual  or  threatened,  between  the  parties.     It  remains 
to  consider  the  respective  rights  and  liabUities  of  the  parties, 
and  their  representatives,  in  cases  where  either  party  disputes 
the  validity  of  the  contract,  or,  on  other  grounds,  refuses,  or 
neglects,  or  is  unable  to  perform  it ;  and  how  such  rights  and 
liabilities  are  varied,  by  the  circumstance  of  the  sale  being 
made  under  a  decree  or  order  of  a  Court  of  Equity. 

Where  there  is  de^ult  on  the  part  of  the  vendor,  the  Vendor  in 
purchaser,  as  a  general  rule,  may  either  rescind  the  contract,  purchaser's 
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Chap.  XVII.    although  under  seal  {a),  and  sue  for  the  deposit  (h)  as  for 

— money  had  and  received  to  his,  the  purchaser's,  use ;  or  may 

action?^  affirm  the  contract,  and  sue  for  damages  upon  the  ground  of 

its  non-performance  (c) ;  adding  the  common  count  for  money 
had  and  received  in  respect  of  the  deposit  (if  any  has  been 
paid  (d)  ) :  and  he  has  a  good  defence  to  an  action  by  the 
vendor  upon  an  I  0  TJ  for  part  of  the  purchase-money  (e)  : 
but  he  cannot,  it  seems,  rescind  the  contract  if  the  parties 
cannot  be  put  in  statu  quo;  as  -where,  upon  an  agreement  for 
a  lease,  the  intended  lessee  has  been  in  possession  and  has 
enjoyed  part  of  the  term  (/) ;  and  a  like  decision  has  been 
come  to  where  possession  had  been  taken  under  a  contract 
for  the  sale  of  the  fee  simple  (g) :  but  mere  depreciation  of 
the  property  is  no  defence  if  the  purchaser  has  not  had 
possession  (A). 

Agents  may         "Where  the  contract,  not  being  under  seal,  has  been  entered 

Bue  and  be         .  ,  ...  ..... 

sued,  when,  mto  by  an  agent,  the  prmcipal  may  sue  upon  it  m  his  own 
name  (J)  ;  unless  the  agent  be  specially  described  or  referred 
to  in  the  contract,  in  terms  inconsistent  with  the  idea  of 
agency  {k) :  so,  also,  a  purchaser  who  has  paid  the  deposit 
through  an  agent,  can  sue  for  it  in  his  own  name,  although 
the  fact  of  the  agency  were  undisclosed  (I) :  and,  upon  similar 
principles,  it  has  been  held  that  a  nominal  agent  cannot  sue, 
without  first  disclosing  that  he  is  in  fact  the  principal  (m) : 

(o)  OreviUe  v.  Da  Costa,  Pea.  Ad.  (g)  Blackburn    v.   Smith,  2  Exch. 

C.  113.  783. 

(i)  QoibeU  v.  Archer,  i  Nev.  &  M.  (A)  WilUnson  v.  Lloyd,  7  Q.  B.  27. 

485  :  and  for  expenses,   &c.  lenible,  (»)  See  5  M.  &  S.  388,  391  ;  Hig- 

De  Bernardy  v.  Sarding,  8  Exch.  gim  v.  Senior,  8  M.  &  W.,  see  844  ; 

822.  Humphrey  v.  Lucas,  2  Car.   &   K. 

(c)    See    Moses    v.   MacferUm,    2  152 ;  Phelps  v.  Prothero,  1  Jur.  N.  S. 

Burr.   1011,  and  Dutch   v.  Wamn,  1170 ;  S  C.  L.  B.  906  ;  7  De  G.  M. 

there  cited ;    Farrwr  v.  Nightingal,  Ic  Gr.  722. 

2  Esp.  639  ;  Sguire  y.  Tod,  1  Camp.  (i)  See  HmMe  v.  Hunter,  12  Q.  B. 

293.  310,  where  the  agent  was  described  as 

(fZ)  Although  part  of  the  subject-  "  owner." 

matter  of  the  contract  has  been  en-  (0  DuTce  of  Norfolk  v.  Worthy,^ 

joyed  ;  see  Wright  v.  CoUs,  8  C.  B.  Camp.  337. 

158.  (m)  Bickerlon  t.  Bwrdl,  S  M,  &  S. 

,    (e)   WOsonv.  Wilson,  14  C.  B.  616.  383.       * 

(/)  See  Hunt  v.  SOk,  5  Bast,  449. 
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and  his  right  to  sue  is  even  then  doubtful,  in  cases  where  the   Chap.  XVII. 
skill  or  solvency  of  the  person  who  is  named  as  the  principal  — — 


may  reasonably  be  considered  as  a  material  ingredient  in  the 
contract,  unless  the  contract  has  been  partly  performed  with 
a  knowledge  by  the  defendants  of  who  is  the  real  principal  (n) : 
but-  a  person  contracting  as  agent  can,  if  his  authority  be 
denied,  sue  in  his  own  name  (o) :  so,  a  person  contracting  as 
agent  for  an  unnamed  and  unknown  principal,  may  sue  in  his 
own  name,  unless  the  defendant  contracted  upon  the  faith  of 
the  agency  (p). 

The  considerations  as  to  personal  character  or  responsibility  Their  powers 
which  often  arise  in  respect  to  contracts  for  the  performance  ""^  '*  '  '*'" 
of  services,  or  the  sale  of  goods,  can  seldom  have  much 
weight  in  the  case  of  a  contract  for  the  sale  of  land.  Where 
an  agent  contracts  apparently  on  his  own  account — ^and  prima 
facie,  a  person,  who  signs  in  his  own  name,  contracts  as 
principal  (q) — an  action  on  the  contract  may  be  brought 
against  either  him  or  his  principal  (r) :  but  the  plaintiff  must, 
within  a  reasonable  time,  elect  against  which  of  them  he  will 
proceed  («).  If  the  contract  be  under  seal,  the  agent,  although 
described  as  such,  appears  to  be  personally  liable  (t) ;  but  if 
it  be  not  under  seal,  the  agent,  describing  himself  as  such, 
and  naming  his  principal,  is  not  personally  liable  unless  he 
had  no  authority  to  make  the  contract,  or  in  making  it 
exceeded  his  authority  (w) :  and  even  if  a  person,  without 

(n)  See  Sayner  r.  Orote,  15  M.  &  (r)  Higgins  v.  Senwr,  8  M.  &  W. 

W.  359,  365,  366.  844  ;  Jones   r.  LitOedale,  6  Ad.  &  E. 

(o)  Langstroth  t.  Toulmin,  3  Stark.  486  ;  see  Ex  parte  Hwrtop,  12  Ves. 

145  852  ;  WiUiamson  v.  Barton,  2  Fost. 

0»)  Schmah  Y.  Avery,  15  Jur.  291,  &  Fin.   544  ;    8    Jnr.    N.   S.   341  ; 

Q.  B.    As  to  liability  of  undisclosed  FoicJces  v.  Lamb,  8  Jnr.  N.  S.  385. 

principal    for    unauthorised    act    of  (s)  Smethurst  v.  MitcheU,  28  L.  J. 

agent,  see  Edmundt  T.  BusMl,  L.  K.  Q.  B.  241  ;  1  E.  &  E.  622. 

1  Q  B  9".  W  ■^I'i'^'o"  ^-  Binhs,  5  East,  148. 

(g)  CooJce  v.  Wilson,  2  Jur.  N.  S.  («)  Domman  y.  Jorut,^  Jur.  454, 

1094.     As  to  the  usage  of  the  wool  Exch.  Oh.  ;   Lewis   v.  Nicholson,  18 

trade  in   Liverpool  as  respects  con-  Q.  B.  603  ;  see  Bumfrey  v.  Bale,  5 

tracts    entered    into    by   an  agent,  Jur.  N.  S.  191  ;  26  L.  J.  Q.  B.  137  ; 

see   Cropper  v.  Cooh,  h.  E.  3  C.  P.  7  E.  &  B.  266. 
194. 
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Chap.  XVII. 

Sect.  1. 


authority,  contract  in  the  name  of  and  as  agent  for  another, 
it  appears  that  he  cannot  be  sued  on  the  agreement,  unless 
he  be  shown  to  have  been  really  the  principal ;  but  if,  pro- 
fessing to  have  authority,  he  enters  into  a  contract,  he  would 
seem  to  be  liable  to  the  person  with  whom  he  contracts,  for 
damages  sustained  by  reason  of  his  false  assertion  of  autho- 
rity (x),  or  by  the  breach  of  the  implied  assurance  that  he 
had  the  requisite  authority;  except  in  cases  where  he  was 
originally  authorised  to  act,  and  has  entered  into  the  contract, 
in  ignorance,  and  without  the  means  of  knowing,  that  his 
authority  has  determined  (y). 


Contracting  If  the  terms  of  a  contract  are  such,  as  in  the  opinion  of 

eignmg  as  ^      *^^  Court  to  show  an  intention  that  the  contracting  party 

agent  may  be    shall  be  personally  liable,  the  mere  fact  of  his  signing  it 

liable,  when.     "  by  authority  of  and  as  agent  for  "  another  person,  does  not 

necessarily  save  him  from  liability  (z).    Where  money  has 

been  properly  received  by  an  agent,  the  action  to  recover  it 

must  be  brought  against  the  principal,  although  it  may  not 

have  come  to  his  hands  (a) :  but  a  sum  paid  to  an  agent, 

under  protest,  in  respect  of  a  wrongful  claim,  may,  it  appears, 

be  recovered  from  the  agent  (6). 

Agent  may  In  a  case  of  payment  improperly  procured  from  an  agent 

fraudulently^^  ^7  means  of  a  fraudulent  misrepresentation,  either  he  or  his 

obtained  from  principal  may  sue  for  its  recovery  (c).     Of  course  a  payment 

by  a  .principal  to  his  own  agent  does  not  bind  the  other 

principal  except  under  special  circumstances  (d).     In  actions 


(a;)  Jenkins  v.  Hutchinson,  13  Q.  B. 
744;  Leads  t.  Nicholson,  sv/prd, ;  and 
see  CoUm  v.  Wright,  7  Ell.  &  Bl. 
301 ;  3  Jur.  N.  S.  363 ;  affirmed,  8 
Ell.  &  Bl.  647;  4  Jur.  N.  S.  357  ; 
JiandeU  v.  Trimen,  18  C.  B.  786  ; 
Pow  V.  Davis,  7  Jur.  N.  S.  1010. 

{y)  See  Smovt  v.  Ilberry,  10  M.  & 
W.  10 ;  2  Smith's  L.  C.  4th  edtn. 
p.  298. 

(z)  Lennard  v.  Rohimson,  5  El.  & 
B.  125. 


(o)  Duke  of  Norfolk  v.  Worthy,  1 
Camp.  337,  and  Edden  \.  Read,  3 
Camp.  339 ;  Bamford  y.  Shuttle- 
worth,  11  Ad.  &  E.  926 ;  Hurley  \. 
Baker,  16  M.  &  W.  26;  and  see 
EdgeU  v.  Day,  uH  infrd,,  and  oases 
there  cited. 

(6)  Smith  T.  Sleap,  12  M.  &  W. 
585. 

(c)  Holt  V.  Ely,  1  El.  &  B.  795. 

(rf)  See  Heald  v.  Kenworthy,  10 
Exeh.  739. 
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on  the  contract,  the  representations  of  the  agent  are  the   Chap.xvii. 
representations  of  the  principal  (e).  .^_!lj_l_ 

On  a  sale  by  auction  the  deposit  is  paid  to  the  auctioneer  Auctioneer 
as  stakeholder,  not  as  agent  for  the  vendor,  and  as  such  he  for  depMu! 
may  be  sued  for  it  (/) :  but,  if  paid  to  the  vendor's  solicitor, 
he  holds  it  as  agent  for  the  vendor,  and  not  as  stakeholder  {g). 

In  an  action  for  money  had  and  received,  rescinding  the  "^^^t  P""^- 

°  chaser  cau 

contract,  interest  upon  the  deposit  may,  under  a  modern  Act,  recover  iu 

be  recovered  from  such  time  as  demand  of  payment  was  rescinding 
made  in  writing  giving  notice  to  the  vendor  that  interest  contract, 
would  be  claimed  from  the  date  of  the  demand  until  pay- 
ment Qi) ;  but  it  does  not  appear  to  be  otherwise  recover- 
able (t).  Of  course,  the  purchaser  can  make  no  claim  in 
respect  of  any  increase  in  the  value  of  the  estate ;  and  it 
would  seem,  upon  principle,  to  be  equally  clear  that  he  cannot 
be  prejudiced  by  any  diminution  in  its  value ;  although  some 
old  authorities  leave  the  point  doubtful  (k). 

In  an  action  for  damages,  affirming  the  contract,  the  pur-  ^'•a*  ^^  =»" 
°  °  ^         recover  in 

chaser,  if  the  contract  be  proved  to  have  been  binding  upon  action  for 


the  vendor  (I),  can,  imder  the  special  counts  (m),  recover  his  founded  on 
expenses  of  preparing,  stamping,  and  entering  into  the  agree-  <'0"*''aot. 
ment  (n),  of  investigating  and  endeavouring  to  clear  up  the 
title  (o),  of  searching  for  incumbrances,  of  comparing  the 

(e)  Per  Lord  Campbell,  1  H.  L.  C.  (m)  See  Camfield  v.  Oilbert,  4  Esp. 

615.  221, 223. 

(/)  Lee  V.  Munn,  1  Holt,  569  ;  and  («)  HansUp  v.  Padioick,  5   Exoh. 

see  cases  cited  in  BdgeU  v.  Bay,  L.  615. 

R.  1  C.  P.  80.  (o)  See  Hamlip  v.  Packvick,  5  Exch. 

(g)  EdgeU  v.  Day,  uU  mprd.  615.     Including  costs  due,  but   not 

(A)  See  3  &  4  Will.  IV.  c.  42,  s.  28.  actually  paid  to  his  solicitor,  Richard- 

(J)  FruMing  y.  Schroeder,  2  Bing.  son  v.  Chosen,  10  Q.  B.  756 ;  and  a 

N.  C.  77.  letter  from  the  purchaser's  solicitor 

(it)  Sug.  237.       .  to  the  vendor's  solicitor  stating  that 

(l)  Goshell  V.  Archer,  4  Nev.  &  M.  unless  certain  evidence  is  supplied, 

485  :  see  as  to  this,  Jeakes  y.  White,  and  which  is  not  supplied,  the  pur- 

6  Exch.  873,  supra,  p.  186  ;  Simmons  chase  must  go  off,  does  not  affect  the 

v.  Jlesseltine,   5  Jur.  N.  S.   270  ;  5  right  to  recover  such  expenses ;  Hall 

C.  B.  N.  S.  554.  T-  Betty,  5  So.  N.  E.  608. 
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Chap.  XVII.   abstract  with  the  deeds  (p),  of  preparing  the  oeaveyance,  (if 

the  sale  go  off  by  reason  of  a  concealed  incumbrance)  (q},  and 

interest  upon  his  deposit  (r),  and  upon  the  residue  of  his 
purchase-money,  if  lying  idle  (s) ;  and  he  may  recover  the 
deposit  itself  under  the  common  count  for  money  had  and 
received :  and  although  a  Court  of  Equity  may,  pending  a 
suit  by  the  vendor  for  specific  performance,  restrain  an  action 
for  the  recovery  of  the  deposit  (t),  it  wUl  not,  as  a  general 
rule,  grant  an  injunction  (m),  unless  the  vendor  consent  to 
the  deposit  being  brought  into  Court  (x),  or  unless  there  has 
been  a  decree,  or  the  purchaser's  demurrer  has  been  over- 
ruled (y). 

■What  he  The  purchaser  cannot,  however,  recover  expenses  incurred 

cannot 

recoTer.  prior  to  the  contract,  or  the  costs  of  a  survey  (a),  or  of  pre- 

paring a  conveyance  (a),  (except  under  special  circumstances,) 
or  any  allowance  for  loss  by  selling  out  of  the  funds  (6),  or 
for  money  laid  out  in  repairs  (c)  or  improvements  (d),  or  the 
expenses  of  raising  the  purchase-money  (e),  or  expenses  in- 
curred in  expectation  of  the  contract  being  completed  (e),  or 
the  difference  between  his  costs  taxed  as  between  party  and 
party  and  ■  his  costs  as  between  solicitor  and  client  in  an 
unsuccessful  suit  by  the  vendor  for  specific  performance  (/), 
or  the  costs  of  a  suit  by  himself  (the  purchaser)  for  specific 
performance  when  the  bill  is  dismissed  without  costs  on  the 

{p)  Hodges  y.  Lord   Litchfield,    1  Jur.  N.  S.  590. 

Bing.  N.  S.  492.  (z)  Hodges    v.  Lord  Mtchfidd,  uU 

(j)  Sug.  362.  suprd,.    As  to  taxing  costs  of  a  Burvey, 

(r)  Hodges  v.  Lord  Litchfield,  ubi  see  Bdlat  T.  Harmer,  3  De  G.  &  Sm. 

suprA;  Farquhar  y.  FarUy,  7  Taunt.  454. 

692.  (a)  S.   C,    Ja/rmmn    v.   Egditone, 

(«)  Sherry  v.  Ole,   3  Dowl.  P.  C.  5  Car.  &  P.  172. 

349,  361.  (6)  Flureau  v.  TkomhiU,  2  W.  Bla. 

(t)  See  KeU  r.  Nohes,  11  W.  E.  979;  1078. 

32  L.  J.  Ch.  785,  where  an  injunction  (c)  JBratt   v.  MUs,    Sug.   Append, 

was  granted.  No.  5. 

(«)  Tanner  t.  Smith,  4  Jur.  310.  (d)   Worthington  v.  Warrington,  8 

But  see  comments  on  this  case  in  C.  B.  134. 

Kell  T.  Nohes,  ubi  suprck.  (e)  Hamlip    t.  Padmci,  5  Exch. 

(x)  S.  C,  Annesley  t.  Muggridge,  615. 

1  Madd.  693.  (/)  Hodges  v.  Lord  Litchfield,  ubi 

(y)  Duke  of  Beaufort  \.  Oh/nn,  1  euprd.. 
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Master  reporting  against  the  title  (g) :  but  where  the  bill  is   Chap.  xvil. 

.        ,                                                                                                                     Sect.  1 . 
dismissed  without  costs  on  the  ground  of  the  vendor's  mis-  

take,  the  purchaser  may,  it  seems,  include  his  costs  of  suit  in 

any  action  which  he  may  bring  for  damages  (A). 

The  rule  as  to  the  damages  which  may  be  recovered  for  what  damages 

breach  of  a  contract  for  the  sale  of  land  forms  an  exception  ral'rule,  re- 

from  the  ordinary  rule  as  to  damages  for  breach  of  contract.  Lw'^for^  ** 

In  the  case  of  non-delivery  of  goods  contracted  to  be  sold,  the  •"■each  "f 
..•'''  contract, 

purchaser  is  entitled  to  recover  either  such  damages  as  may 

fairly  be  considered  to  have  been  the  natural  result  of  the 
breach  of  the  contract,  or  such  as  may  reasonably  be  supposed 
to  have  been  contemplated  by  both  parties,  at  the  time  when 
they  entered  into  the  contract,  as  the  probable  result  of  a 
breach  (i).  Thus,  to  take  an  apt  illustration,  where  there 
was  a  contract  for  the  sale  of  a  thrashing  machine  to  be 
delivered  on  the  14th  August,  and  the  vendor  knew  the 
purpose  for  which  it  was  required,  but,  notwithstanding  re- 
peated promises,  did  not  send  it  until  the  10th  of  September, 
it  was  held  that  the  purchaser  was  entitled  to  recover  for  loss 
sustained  by  injury  to  his  wheat  from  rain,  and  for  expenses 
incurred  in  carting,  stacking,  and  kiln-drying  it ;  but  not  for 
loss  occasioned  by  a  fall  in  the  market  price  of  wheat  {k). 

But  on  a  contract  for  the  sale  of  land,  the  purchaser,  as  a  On  contract 

for  sale  of 
general  rule,  is  only  entitled  to  nominal  damages  for  the  loss  land,  no 

of  his  bargain,  where  the  vendor,  through  want  of  title  or  foHoss^of 

otherwise  (T),  having  acted  lond  fide  (m),  is  unable  to  convey  ^^f^'"'^^^^ 

the  estate  (n) :  and  where  a  purchaser,  upon  the  delivery  of  special  cir- 

an  abstract  showing  an  apparently  good  title,  resold  at  a  profit, 

(g)  McMen  v.  Fyson,  11  Q.  B.  292.  tlie  estate  has  been  sold  by  his  prin- 

(h)  Wood  T.  Scarth,  2  K.  &  Jo.  33,  cipal. 
44_  (m)  See  10  B.  &  C.  416,  421. 

(t)  ffadUy  y.  Saxendale,   9   Exch.  («)  Flureau  r.  Thm-nhUl,  ubi  tupr& ; 

g^j  and  see  Lord   Alvanley's  remark,  3 

(i)  Smeed  v.  Ford,   5   Jur.  N.   S.  Bos.  &  P.  167 ;  Clare  v.  Maynard,  6 

291 ;    see    too    Simons    v.    Patchett,  Ad.  &  E.  519  ;  and  Handip  t.  Pad- 

7  E.'&  B.  568  ;  3  Jur.  N.  S.  742.  wkh,  5  Exch.  615  ;  Pounsett  v.  Fiil- 

ii)  See  Tyrer  v.  King,  2  Car.  &  K.  ler,  26  h.  T.  240,  C.  B. 
149  ;  a  ease  of  sale  by  an  agent  after 
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Chap.  xyil.   and  it  subsequently  appeared,  on  comparing  the  abstract  with 

the  deeds,  that  the  title  was  defective,  he  was  not  allowed  the 

expenses  of  the  resale ;  there  being  nothing  more  on  the  part 
of  the  vendor  than  negligence  in  the  preparation  of  the  ab- 
stract, and  the  purchaser  himself  being  equally  negligent  in 
reselling  before  he  had  tested  its  accuracy  (o). 

or  where  there      Where,  however,  there  has  been  actual  mala  fides  (p)  on  the 

ia  Tncdajides 

on  the  part  of  part  of  the  vendor,  or  where  he  has  sold  an  estate  under  the 

he^sJil^know-'^  ^^owledge  that  he  is  not  in  a  position  to  insure  a  title,  this  has 

ing  that  he      ijeen  held  not  to  fall  within  the  exceptional  rule  which  we 

cannot  make 

a  title.  are  now  considering :  thus,  where  A.  having  a  mere  agreement 

for  the  purchase  of  an  estate,  sold  it  to  B.,  who  resold  it  at  a 
profit  to  C,  and  then  the  whole  matter  went  off  through  a 
want  of  title  in  the  original  vendor,  it  was  held  that  B.'s 
claim  was  not  to  be  restricted  to  nominal  damages  (q) ;  be- 
cause his  vendor  had  entered  into  a  contract  "  without  the 
power  to  confer  even  the  shadow  of  a  title."  But  in  a  later 
case  (r),  the  Court  of  Common  Pleas  expressly  laid  it  down 
that  the  mere  want  of  legal  title  does  not,  in  the  absence  of 
misconduct,  take  the  case  out  of  the  exceptional  rule.  So,  in 
a  stQl  more  recent  case,  where  land  was  devised  upon  trusts 
for  sale,  and  the  legal  estate  was  vested  in  the  trustees  of  an 
annuity  under  a  prior  settlement,  and  the  annuitant,  having 
given,  retracted  her  consent,  and  thus  put  a  stop  to  the  pro- 
jected sale,  it  was  held  that  there  was  no  such  misconduct,  or 
want  of  possession  in  the  vendors,  as  entitled  the  disappointed 
purchaser  to   more  than  nominal  damages  (s).      The  rule 

(o)  Walker  r.  Moore,  10  B.  &  C.  h.  3. 'Excii.,\S6  ;  undsee  Worthington 
416.  V.  Wamington,  8  C.  B.  134  ;  Hadky 
{p)  S.  C.  V.  Baaendale,  9  Bxch.  341 ;  Paterson 
(g)  Hopkins  r.  Qrcmbrook,  6  B.  &  v.  Ayre,  13  C.  B.  353  ;  Owen  v.  Ogle, 
C.  31  ;  Robinson  v.  Harman,  1  Exch.  14  C.  B.  327  ;  Walker  v.  Broadhurst, 
850  ;  but  see  Bratt  v.  EUis,  Sug.  21  L.  T.  68  ;  Cory  y.  Thames  Ship- 
Append.  No.  6 ;  but  see  Sikes  v.  building  Co.,  L.  E.  3  Q.  B.  181 ;  and 
Wild,  1  Best  &  S.  587 ;  7  Jur.  N.  S.  see  as  to  the  measure  of  damages, 
1280  ;  4  Best  &  S.  421,  and  doubts  SpediMng  v.  Neveli,  L.  E.  4  C.  P.  212, 
thrown  on  Hopkins  v.  Grazebrook.  case  of  breach  of  contract  to  grant  a 
As  to  goods,  see  Dunlop  v.  Higgins,  lease. 

1  H.  L.  C.  381  J    Val/py   v.  Oakley,  (r)  Pounsett  v.  FuUer,  17  C.  B.  660. 

16  Q.  B.  941 ;  Waters  v.  Towere,  22  (s)  Sikes  t.   Wild,  1  Best  &  Sm. 
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was  rested  upon  an  implied  condition,  incident  to  every  con-   Chap,  xvii. 


tract  for  the  sale  of  land,  that,  in  the  event  of  the  title  proving 
defective,  no  damages  shall  be  awarded  on  account  of  the 
supposed  goodness  of  the  bargain  (t) ;  and  doubts  were  enter- 
tained whether  misconduct,  though  good  ground  for  avoiding 
the  contract,  would  justify  a  departure  from  the  rule.  In  a 
still  more  recent  case  (u),  where  mortgagees  had  contracted  to 
sell  and  to  give  possession  on  a  specified  day,  and  the  pur- 
chaser was  ready  to  complete,  but  the  mortgagor  refused  to 
give  up  possession,  and  the  vendors,  rather  than  oust  him, 
broke  the  contract,  it  was  held  by  the  Court  of  Exchequer 
Chamber,  that  the  purchaser,  who  had  contracted  to  resell  at 
a  profit,  was  entitled  to  recover  his  deposit  and  expenses  of 
investigating  the  title,  and  also  damages  for  the  loss  of  his 
bargain.  Cockburn,  C.  J.,  in  delivering  the  judgment  of  the 
Court,  rested  the  exceptional  rule,  which  was  first  laid  down 
in  Flureau  v.  Thornhill,  on  this  ground,  viz.,  that  in  the  com- 
plicated state  of  the  law  of  real  property,  the  owner  of  an 
estate  is  often  unable  to  make  out  such  a  title  as  a  purchaser 
is  compellable  to  accept ;  and  the  parties  are,  therefore,  only 
placed  on  fair  terms,  if  on  the  purchaser  rejecting  the  title, 
the  liability  of  the  vendor  is  limited  to  the  repayment  of  the 
deposit  and  the  purchaser's  expenses  of  investigating  the  title. 
But  the  Court  drew  a  distinction  between  the  case  of  an  un- 
doubted owner,  in  actual  possession,  Avho  fails  to  deduce  a 
marketable  title,  and  the  case  of  a  person  who,  having  merely 
a  contract  for  purchase,  assumes  to  sell  it  as  if  he  were  the 
actual  owner;  the  difficulty  of  making  out  the  title  which 
exists  in  the  one  case^  and  which  justifies  the  exceptional 
departure  from  ordinary  principles,  being  wholly  wanting  in 
the  other.  In  the  case  last  cited,  it  was  also  laid  down  that 
the  rule  does  not  hold  where  the  non-performance  arises,  not 
from  a  difficulty  as  to  title,  but  from  the  fact  of  the  vendor  not 
having  first  secured  to  himself  the  property  which  he  assumes 

587 ;  4  Best  &  Sm.  421 ;  1  Jur.  N.  S.  dale  in  Walker  v.  Moore,  10  B.  &  C. 

1280 ;  per  Blackburn  and  Wightman,  416. 

JJ.,  dissentiente,  Cookburn,  C.  J.  («)  Engell  v.  FUcJi,  L.  E.  3  Q.  B. 

(«)  See  judgment  of  Lord  Wensley-  314;  affirmed,  L.  R.  4  Q.  B.  659. 
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Chap.  XVII. 

Seot.  1. 


to  sell ;  noi',  d  fortiori  can  it  apply  where  the  failure  either 
to  make  out  the  title,  or  to  deliver  possession  arises,  not  from 
the  vendor's  inability,  but  from  his  unwillingness,  on  the 
ground  of  expense  or  otherwise,  to  remedy  the  defect  or  to 
procure  possession  for  the  purchaser.  This  decision,  though 
scarcely  reconcUeable  with  some  of  the  earlier  authorities,  has 
placed  the  rule  on  a  clear  and  intelligible  footing ;  and  has 
excluded  from  its  operation  the  case  of  a  vendor  selling 
maid  fide,  or  entering  into  a  mere  .speculative  contract  for 
sale. 


The  rule 
applies  only 
to  a  broken 
cont/eact,  not 
to  a  broken 
covenant  in  a 
conTeyance. 


This  exceptional  rule  is,  however,  strictly  confined  to  the 
case  of  a  contract  for  the  sale  of  land,  and  does  not  hold 
where  the  land  has  been  actually  conveyed,  and  the  vendor 
has  entered  into  a  covenant  for  quiet  enjoyment.  For 
example,  where  A.,  lessee  in  possession  under  a  lease  which 
had  several  years  to  run,  obtained  from  B.  a  renewed  lease 
to  commence  from  the  expiration  of  the  subsisting  term,  and 
it  subsequently  transpked  that  B.  had  only  a  partial  interest 
and  was  incompetent  to  grant  a  reversionary  lease,  A.  was 
held  entitled  to  recover  not  merely  the  consideration  money 
and  the  costs  of  preparing  the  void  lease,  but  also  the  differ- 
ence between  the  value  of  the  lease  which  B.  professed  to 
grant  and  of  a  lease  for  a  shorter  period  and  at  an  increased 
rent  which  was  procured  from  the  reversioners  (.7;). 


Want  of  title 
to  part,  ■when 


The  want  of  title  to  any  part  of  the  j)rope.rty  is  fatal  at 
Law,  unless  the  Court  can  make  out  a  distinct  contract  in 
respect  of  the  residue  (y) ;  or  unless  there  is  a  condition  for 
compensation,  and  the  case  can  be  brought  within  it  (2).  And 
although,  on  a  purchase  in  lots,  a  separate  contract  arises 
upon  every  lot,  a  want  of  title  to  one  will  enable  the  pur- 
chaser to  avoid  the  contract  as  to  the  others,  if  either  they 
were  complicated  as  respects  enjoyment,  or  there  was  an 


(k)  LooTc  v.  Fmze,  L.  R.  1  0.  P.  441, 
in  the  Exchequer  Chamber  ;  reported 
in  the  C.  P.,  11  Jur.  N.  S.  726  ;  6 
Kew  Bep.  340.  And  see  aa  to  da- 
mages for  breach  of  covenant,    Wil- 


liams  V.  '  EaHe,  3  Q.  B.  739  ;  and 
vide  suprd.,  pp.  705,  725. 

(y)  See  Johnson  v.  Johnson,  3  Bos. 
&P.  162. 

(s)  Swpra,  p.  123,  et  seq. 
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understanding  that  he  should  not  take  any  unless  he  could    Chap,  xvii, 
1            11  /  \                                                                                                          Sect.  1. 
hav-e  all  (a).  

Upon  the  death  of  the  purchaser,  the  right  to  sue  in  respect  I'l^ath  of 

,  1.11  purchaser, 

01  any  damages  which  may  have  been  sustained  by  his  per-  right  of 

sonal   estate, — e.  g.,  loss  of  interest   on  the  deposit,  or  the  to'pereonal 

expenses  of  investigating  the  title, — descends  xipon  his  per-  repreaonta/. 

sonal  representative  (h) ;  and  no  action  upon  the  agreement 

can  be  brought  by  the  heir  (c),  whose  only  resource  is  a  suit 

in  Equity. 

Upon  the  death  of  the  vendor,  his  personal  representatives  Death  of 

Til  •  TO  vendor,  pur- 

alone  are  liable  to  an  action  at  Law,  if,  as  is  usually  the  case,  chaser's 

the  agreement  is  not  under  seal.  aga^n8°/Mf"''' 

representa- 
tives 

(2.)   Vendor's  remedies  at  Law  a{jainst  purchaser.  Section  2. 


Vendor's 


Upon  default  by  the  purchaser,  the  vendor,  or,  if  he  be  remedies  at 

dead,  his  personal  representatives,  can  sue  the  purchaser,  or.  Law  against 

'■  '      '   purchaser, 

if  he  be  dead,  his  personal  representatives,  or  his  real  repre-  -^{^w,  of 

sentatives,  if  the  agreement  were  under  seal  and  the  heirs  '^"'i?'' '"  , . 
°  vendor  or  his 

wera  named  therein,  for  damages  sustained  by  the  breach  of  representa- 
.1  .       .  /  7s  tives,  against 

the  contract  {d).  purchaser  or 

his  representa- 
tives for 

Where  a  purchaser  has  been  let  into  possession,  and  refuses  breach  of 

'        contract, 
to  complete,  the  vendor  cannot,  li  no  conveyance  has  been  yetitloy:  can- 
executed,  recover  from  him  the  whole  amount  of  the  purchase-  ^°^  recover 

entire  pur- 
money,  but  only  the  damages  actually  sustained  by  the  breach  chase-monev, 

of  contract  (e) ;  for  it  would  be  unjust  that  the  vendor  should  ^^^  convey- 
liave  both  the  purchase-money  and  the  estate  :  but  where  he 

(a)  See   Qibson    v.   Spurrier,    Pea.  liability  of  the  heir  and  devisees  upon 

Ad.  C.  49  ;  Chambers  v.  Qnffiiha,   1  the  covenant.     See  De  BenuM-dy  v. 

Esp.  150  ;   Dykes  v.  Slake,  i  Bing.  Harding,  8  Exch.  822,  as  to  rescind- 

N.  0.  463  ;  et  infrd,,  Ch.  XVIII.  s.  9.  ing   the    contract   and    suing  on   a 

(5)  Orme    v.  Brcmgliton,   10   Bing.  gwamiummcrMii  for  expenses  incurred. 

533.  (e)  See  Laird  v.  Pim,  7  M.  &  W. 

(c)  Sug.  238.  474  ;  and  see  Moor  v.  Roberts,  3  Com. 

(d)  Vide  siipni,  p.  728,  as  to  the  Ben.  N.  S.  842. 

A  A  2 

Digitized  by  Microsoft® 


876 


KEMEDIES  AT  LAW  FOE  BEEACH  OF  CONTEAOT. 


Chap.  XVII. 
Seot.  2. 


has  executed  or  offered  to  execute,  the  conveyance,  and  the 
purchaser  has  possession,  the  vendor  may  recover  the  whole 
amount  of  the  purchase-money.  His  right  of  action  is  not 
taken  away  by  a  stipulation  that  if  the  purchaser  should  fail 
to  comply  with  any  of  the  conditions  the  deposit  shall  be 
forfeited  as  liquidated  damages  (/). 


May  recover  If  the  title  deeds  have  been  delivered  to  the  purchaser,  in 
title  deeds.  ,-,■,■■, 

order  that  he  might  prepare  the  conveyance,  the  vendor  may 

recover  them  at  Law  (^). 

Purchaser  in  If  the  purchase  go  off  through  defect  of  title  in  the  vendor, 
whether  imble  the  purchaser,  if  he  have  been  let  into  possession,  cannot  be 
occvmation  if  ®^®*^  ^°^  ^®®  ^^^  Occupation  for  the  time  during  which  the 
no  title.  contract  was  pending,  although  the  occupation  have  been  a 

beneficial  one  Qi)  :  in  the  twD  principal  reported  cases  it 
appears  that  the  purchaser  had  paid,  in  one  case  all,  and  in 
the  other  part,  of  the  purchase-money  ;  but  although  this  was 
in  some  degree  relied  on  in  the  earlier,  it  does  not  seem  to 
have  been  considered  material  in  the  later,  of  the  two  deci- 
sions :  but  if,  after  the  contract  is  clearly  abandoned,  he 
retain  possession,  he  will  be  liable  in  respect  of  such  sub- 
sequent occupation  (i).  But  the  purchaser  when  let  into 
possession,  (unless  under  an  agreement  to  quit  in  some  speci- 
fied event  which  has  happened  (/fc), )  cannot  be  ejected  without 
notice  (l). 


Section  3. 

Plaintifif,  how 
far  bound,  &c. 
Performance 
of  contract  on 
part  of 
plaintiff,  how 


(3.)  Plaintiff,  Jww  far  bound  to  perform  his  part  of  the  agree- 
ment before  action. 

As  a  general  rule,  the  mutual  engagements  of  the  parties 
will  be  considered  dependent  on  each  other ;  and  either  must. 


(/)  Icely  V.  Grew,  6  Nev.  &  M. 
467. 

{g)  Pmry  v.  Frame,  2  Bos.  &  P. 
451. 

(Ji)  Kwtland  r.  Poimsett,  2  Taunt. 
145 ;  Winterlottom  v.  Inrpiwrn,  1  Q. 
B.  611  ;  and  sec  Sug.  179. 


(i)  Howard  v.  Shaw,  8  M.  &  W. 
118. 

(J)  Doe  T.  Sayer,  3  Camp.  8. 

(0  See  1  M.  &  W.  700  ;  Right  v. 
Seard,  13  East,  210  ;  and  see  Doe  v. 
Oaperton,  9  Car.  &  P.  112  ;  Doe  v, 
Chaniberlaine,  3  M.  &  W.  14. 
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(unless  discharged  tlierefrom  by  tlie  other  {in),  )  perform  his   Chap.  XVII. 
liabilities  before  he  seeks  to  enforce  his  rights  tinder  the  con-  U 


tract.  So  that,  on  the  one  hand,  the  purchaser  cannot,  in  to'^pp^^ 
general,  sue  upon  the  agreement  without  tendering  the  con-  action, 
veyance  (w),  and  the  sum,  (if  any,)  due  in  respect  of  the  pur- 
chase-money and  interest  (o) ; — unless  the  vendor  have 
neglected  to  furnish  or  verify  ( p)  his  abstract  of  title,  or  have 
shown  a  bad  title  (j),  or,  by  conveying  away  the  estate  (r)  or 
otherwise  (s),  have  disabled  himself  from  completing  the  con- 
tract :) — and,  on  the  other  hand,  it  has  been  held  that  the 
vendor,  if  he  sue  merely  upon  the  agreement,  and  not  upon 
some  security  which  he  has  taken  for  the  purchase-money  (t), 
must  have  shown  a  good  title  and  executed,  or  offered  to 
execute  (m),  or,  according  to  a  modem  decision  {x),  have  been 
ready  and  willing  to  execute  a  conveyance  in  the  terms  of  the 
contract ;  the  rule,  in  the  absence  of  stipulation,  being,  that 
the  purchaser  must  prepare  and  tender  the  conveyance  (jj) : 
and  even,  in  the  case  of  a  compulsoiy  purchase  under  the 
Lands  Clauses  Consolidation  Act,  no  action  can  be  maintained 
for  the  compensation  money,  until  a  conveyance  has  been 
executed  (2). 

The  same  principle  applies  to  every  case  where  the  mutual  Mutuality  of 

•  1  J      J.    *''^  obligar 

stipulations   of    vendor  and  purchaser    are  interdependent,  tiona. 

(m)  Sec    Jones  v.  BarUey,   Doug.  (s)  See  DuU  of  St.  AUans  v.  Slwi'c, 

659;  Laird  t.  Pirn,  7  M.  &  W.  474  ;  1  H.  Bl.   270;  Caines  v.  Smith,  15 

CoH  V.  Amlvgate,  ^c,  R.  Co.,  17  Q.  M.  &  W.  189  ;  Shoi-t  t.  Stone,  3  Dow. 

B.  127  ;  if  the  agreement  is  by  deed,  &  L.  580  ;  S.  C,  8  Q.  B.  358. 
tlie  discharge  must  also  be  under  seal ;  («)  See  Moggridge  v.  Jones,  14  East, 

see  5  Exch.  711.  486  ;  SpiUer  v.  Westlake,  2  B.  &  Ad. 

(re)  See  Knight  v.  Crockford,  1  Esp.  155. 
190.     See  too  Gwarddans  of  the  East  (u)  Phillips  v.  Fielding,   2  H.  Bl. 

London  Union  v.  Metropolitan  R.  Co.,  123  ;  Laird  v.  Pirn,  7  M.  &  W.  474. 
L.  R.  4  Exch.  309.  (x)  Poole  v.  HiU,  6  M.  &  W.  835, 

(0)  Sug.  241,  and  cases  there  cited.  841 ;   and  see  Chitty  on  Contracts, 

{p)  See  Berry  v.   Young,  2  Esp.  and   Thames  Haven  Co.  v.  Brymer, 

640,  n.  ;  Clarice  v.  King,  2  Car.  &  P.  5  Exch.  711  :  but  see  Sug.  240. 
286.  iy)  Stephens  v.  De  Medina,  4  Q.  B. 

(?)  See  Seaward  v.  Willock,  5  East,  422 ;  Poole  v.  BUI,  6  M.  &  W.  835. 
202.  (2)  Cfuardians  of  East  London  Union 

(r)  Lovehch  v.  Pramklyn,  8  Q.  B.  v.  Metropolitan  R.  Co.,  L.  B.  i  Exch, 

371 ;  Knight  y.  Crockford,  1  Esp.  190.  309. 
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Chap.  XVII.    Thus,  where  by  a  memorandum  iu  writing,  A.  agi-eed  to  sell 
to  B.  certain  seams  of  coal,  and  to  j)urchase  from  B.  all  the 


May  be  in- 
ferred from 
the  nature  of 
the  transac- 
tion. 


coals  which  he  might  require,  it  was  held  that  the  stipulations 
were  concurrent,  and  that  B.  could  not  siie  A.  for  not  taking 
the  coal,  without  averring  performance  of,  or  a  readiness  to 
perform,  his  part  of  the  agreement  (a).  And  the  mutuality  of 
the  obligations  may  be  inferred  from  the  nature  of  the  trans- 
action :  thus,  where  in  an  agreement  for  a  lease  it  was  pro- 
vided that  the  lessors  should  supply  to  the  lessees  the  whole 
of  their  clilorine-still  waste  at  a  given  rate,  and  should  not, 
during  the  tenancy,  part  with  any  of  it  to  other  persons, 
it  was  held  that  the  promise  to  sell  implied  a  promise  to  take, 
and  that  the  lessees  were  bound  to  take  the  whole  of  the 
waste  (6). 


But  ilie  cGii-         But,  of  course,  the  contract  may  be  so  worded  as  to  show 
tract  may  show     ,     ,     ,  -       .      _     .  ■  j      j    •     i 

that  the  stipu-  that  the  mutual  stipulations  were,  to  a  certain  extent,  mae- 

independe^nt.     pendent ;  it  being  a  general  rule,  that  if  a  day  be  appointed 

for  payment  of  money,  or  jpart  of  it,  or  for  doing  any  other 

act,  and  the  day  is  to  happen,  or  may  happen,  before  the 

thing  which  is  the  consideration  of  the  money,  or  other  act,  is 

to  be  performed,  an  action  may  be  brought  for  the  money,  or 

for  not  doing  such  other  act,  before  performance  :  for  it  appears 

that  the  party  relied  on  his  remedy,  and  did  not  intend  to 

make  the  performance  a  condition  precedent  (c).    For  instance, 

where  a  vendor  agreed  that  he  would,  within  one  month  from 

the  date  of  the  contract,  or  from  being  required  so  to  do, 

deliver  an  abstract  of  title  and  deduce  a  clear  title,  and  the 

purchaser  agreed  to  pay  part  of  the  purchase-money  down, 

and  the  residue  on  or  before  four  years  after  date,  with  interest 

payable  half-yearly  on  certain  fixed  days,  it  was  held,  that  the 

vendor  could  sue  for  interest  which  had  become  due,  although 


(a)  SamkoTi  v.  Bowers,  L.  R.  1 C.  P. 
iU. 

(J)  Bedey  r.  Stumt,  8  Jur.  N.  S. 
389  ;  and  see  and  distinguish  Syhes  v. 
Dixon,  9  Ad.  &  E.  693. 

(c)  Pordage  v.  Cole,  I  WmB.  Saund. 
320  J,  n.;  see  9  C.  B.  114;  MaUook  v. 


KmgMce,  2  Per.  k  Dav.  343 ;  PorcJier 
V.  Oa/rdner,  8  C.  B.  461  ;  and  Thames 
Saven  Compamy  v.  Brymer,  5  Exoh. 
710  ;  Wood  1.  Copper  Miner's  Co.,  14 
C.  B.  428  ;  see  too  Rohertt  v.  Brett, 
2  Jur.  N.  S.  692  ;  affirmed,  6  Jur. 
N.  S.  146. 
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no  abstract  might  have  been  delivered  {cT).  So,  where  the  pur-    Chap.  xvil. 

chaser  agreed  to  pay  the  purchase-money  on  a  specified  day,  . : 

and  the  vendor  agreed,  upon  payment  of  the  money,  to  convey 
the  land,  it  was  held  that  the  latter  could  sue  for  the  money 
without  tendering  a  conveyance  («). 

It  has  been  held  that  if  one  of  the  parties  to  the  contract  E«fusal  by 
absolutely  refuses  to  perform,  or  renders  himself  incapable  of  perform,  is  an 
performing,  his  side  of  it,  this  amounts  to  an  immediate  ^t^^\^^^ 
breach  ;  and  that  he  may  be  sued  at  once,  although  the  day 
fixed  for  performance  has  not  arrived  (/) ;  but  it  must  not 
be  inferred  from  this  decision  that,  in  every  case,  the  refusal  of 
one  party  to  complete  will  dispense  with  the  performance  by 
the  other  of  his  obligations  imder  the  contract  {g). 

It  has  been  held  that  where  a  bill  or  note  is  given  as  the  Action  on  a 
.,.„,  ...  .         bill  or  note 

consideration  for  a  lease,  and  the  lessee  is  let  into  possession,  for  considera- 

the  refusal  of  the  lessor  to  execute  the  lease  is  no  defence  to  defencrto.  ^ 

his  action  on  the  bill  or  note :  for  he  is  not  bound  to  execute 

till  the  price  is  paid,  and  as  the  lessee  was  let  into  possession 

the  consideration  fails  in  part    only ;  and  the   sum  to  be 

allowed  for  such  failure  is  matter  not  of  mere  calculation,  but 

of  unliquidated  damages  Qi).     So,  on  a  sale,  the  fact  of  no 

conveyance  having  been  executed,  is  no  defence  to  an  action 

on  a  bill  or  note  for  the  purchase-money ;  at  least,  if  it  was 

not  the  vendor's  fault  if  he  did  not  convey  (z) :  but  it  would 

(d)  Dicker  V.  Jackson,  6  C.  B.  103,  Phdps  v.  Proiheroe,  3  C.  L.  E.  906; 

114;    and    see    Sibthorp    v.   Bmncl,  see  5.  C?.,  in  Equity,  7  De  6.  M.  &  G. 

3  Excli.  826  ;  Lloyd  v.  Lloyd,  2  Myl.  722 ;  Anderson  v.  Baycnt,  i  AV.  K. 

&  Cr.  1 92 ;  Wilks  v.  Smith,  10  M.  &  265. 

W.  355;  Friar  v.  Cfrey,  5  Exch.  584;  .  (e)   Yates  v.  Gardiner,  20  L.  J.  327, 

20 L.  J.  365,  Exch.  Ch.;  4 H.  L.  C.565;  Exch. 

Lindsay  v.  Direct  London,  <tc.,  R.  Co.,  (/)  Hochster   y.  De  la  Tour,   22 

1  Pr.  B.  529,  p37 ;   but  see  Manby  v.  L.  T.,  Q.  B.  455  ;  and  cases  cited  in 

Cremonini,    2   Pr.  R.   550;  6  Exch.  judgment. 

808 ;  Bland  y.  Crowley,  6  Exch.  522  ;  {g)  Reid  v.  Soskins  (in  error),  26 

Weedon  r.  Woodbridge,  13  Q.  B.  462  ;  L.  J.  Q.  B.  5;  6  E.  &  B.  953. 

Neale    v.   Ratcliff,    15    Q.   B.    916 ;  (A)  Moggridge  t.   JoTies,  14   East, 

Eastern  C.  R.  Co.  v.  PhUipson,   16  486 ;  Bayley  on  Bills,  506,  6th  ed. 

C.   B.   1;   Stratton  v.  Peltit,  ib.  420;  (t)  Bayley    on    Bills,    507.      See 

Bond  T.  Rosling,  8  Jur.  N.  S.  78  ;  SpiOer  v.  Westlake,  2  B.  &Ad.  155, 157. 
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<^^^-^yil-   be  an  answer  to  the  action  that  the  purchaser  had  a  right  to 
rescind  the  contract,  and  had  in  fact  rescinded  it  (k) :  at  any 

rate  if  the  bill  were  in  the  hands    of   the  vendor  or  his 

agent  (T). 


Deposit.  It  seems  to  be  the  better  opinion,  that,  even  where  there  is 

no  condition  respecting  the  forfeiture  of  the  deposit,  and  the 
pm-chaser  by  his  own  default  loses  his  right  to  enforce  the 
contract,  he  has  no  right  to  recover  his  deposit;  and.  will  not 
acquire  such  right  by  reason  of  the  estate  being  subsequently 
sold  by  the  vendor  (m).  Where,  however,  there  is  no  binding 
contract,  and  the  purchaser  refuses  to  complete,  he  is  entitled 
to  the  return  of  his  deposit  (n). 


Section  4.  (4.)  As  to  the  agreement ; — how  affected  by  parol  evidence. 


As  to  agree- 
ment ;— rhow 
affected  by 
parol  evi- 
dence. 

What  a 
sufficient 
contract 
within  Statute 
of  Praude. 

No  parol 
variation  of 
contract 
allowed  at 
Law. 


We  have  already  considered  (o)  what  is  a  sufficient  agi'ee- 
ment  within  the  Statute  of  Frauds :  we  may  here  remark, 
that  the  doctrine  acted  upon  in  Courts  of  Equity  as  to  parol 
agreements  being  taken  out  of  the  Statute  by  part  per- 
formance, is  not  recognised  by  a  Court  of  Law  (p). 

The  contract,  as  originally  entered  into,  cannot,  at  Law,  be 
altered  by  evidence  of  a  parol  variation  in  favour  of  either 
plaintiff  or  defendant  (q) ;  but  an  action  may  lie  on  a  parol 
agreement,  which  varies,  but  does  not  actually  conflict  with, 
the  terms  of  the  written  instrument  (r)  :  and,  as  we  have 
already  seen  (s),  parol  evidence  may  be  admitted  to  prove 


(k)  Bayley  on  Bills,  507. 

(/)  Chitty  on  Bills,  79. 

(m)  See  Bug.  40 ;  but  see  Palmer 
V.  Tem^h,  1  Per.  &  Dav.  379. 

(»)  Oasson  V.  Jloberta,  31  Beav.  613, 
case  of  parol  contract. 

(o)  Supr&,  Ch.  VII. 

(p)  Sug.  Ch.  IV.  B.  7. 

{q)  See  Goss  v.  Zord  Nugmi,  5  B, 
&  Ad.    68  ;  Benson  v.  Coope,  3  So. 


N.  E.  48  ;  Stead  v.  Dawher,  10  Ad. 
&  E.  37 ;  Marshall  v.  Lynn,  6  M.  & 
W.  109 ;  supra,  p.  100 ;  Enmut  v. 
DewKmt,  3  Mac.  &  G.  596,  597; 
Canhwm  v.  Berry,  16  C.  B.  597  ;  Noble 
V.  Ward,  L.  E.  1  Ex.  117;  affirmed, 
L.  E.  2  Ex.  135. 

(«•)  Nash  y.  Armstrong,  7  Jur.  K.  S. 
1060. 

(i)  Vide  supr&,  p.  213. 
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that  ail  agreement,  absolute  in  form,  was  intended  to  operate    '^'^^■P-  xvii. 

„            .                                                                       Sect,  i, 
only  on  the  happening  of  certain  contingencies.  

As  respects  the  reception  of  parol  evidence  in  order  to  P*™!  e^i* 
t  „  ,  dencc,  how 

explain  agreements  of  doubtful  or  ambiguous  meaning,  the  far  admissible 

following  seems  to  be  the  general  result  of  the  authorities,  of  contS"°" 
The  Courts  will  always,  if  necessary,  receive  evidence  to  enable 
them  to  decipher,  or,  if  written  in  a  foreign  language,  to 
interpret,  the  instrument ;  that  is,  to  ascertain  what  are  the 
expressions,  or  the  English  equivalents  to  the  expressions, 
which  the  parties  have  actually  used :  they  will  also  receive 
parol  evidence  of  the  meaning  which  local  custom  (t),  or  pro- 
fessional or  trade  usage  (u),  or  the  former  practice  of  the 
parties  themselves  (as),  has  attached  to  particular  expressions : 
so  as,  in  fact,  to  ascertain  what  is  (with  reference  to  the  par- 
ticular subject-matter  of  the  contract),  their  strict  and  primary 
meaning  (y) ; — unless  such  a  construction  would  be  incon- 
sistent with  the  terms  of  the-  instrument  (2),  or  some  express 
provisions  of  the  Legislature  ;  for  instance,  local  custom  can- 
not vary  the  statutory  meaning  of  expressions  refeiTing  to 
weights  and  measures  («) ; — or  to  annex  any  customaiy 
incidents  to  the  contract  which  are  not  expressly  or  impliedly 
excluded  by  the  terms  of  the  written  instrument  (&).  Where 
construing  the  expressions  according  to  such  strict  and  primary 
meaning  would  render    them  insensible   with  reference   to 


(I)  Smith  V.  Wilson,   3   B.   &  Ad.  (y)   See   Colpoys  v.    Colpoys,    Jac. 

7-21  J    Doe  V.  Benson,   4   B.   &  Aid.  463  ;  Simpson  v.  Margiteon,  11  Q.  B. 

588,  wliere  evidence  was  admitted  to  23  ;    Doe  v.  Lanf/ton,   2  B.  &  Ad. 

show  that  by  Lady-day  was  meant  old  695  ;  Doe  v.  Birch,  1  M.  &  W.  402  ; 

Lady-day.  Pmrker  t.  Gossage,  2  Cr.   M.  &  E. 

(«)  Clayton  v.  Oregson,  4  Nev.  &  617. 

M.  602;  Hutchison  r.  Bowktr,  5  M.  (z)  ^ee,  SparlaU-^.Benmke,WG.'R. 

&  W.  535  ;  oaA^e  Lewis  Y.Marshan,  212  ;   Field  v.  Lekan,  7  Jur.  N.  S. 

8  Sc.  N.  B.  477,  493 ;  Sotilichos  v.  918. 

Kemp,    3    Exch.    105;    Malcolm   v.  (a)   See  Master,  dkc,  of  St.  Cross 

Scott,  3  Mao.  &   G.  29  ;    Smith  v.  v.  Lord  Howard  de  WaJden,  6  T.  K. 

Thompson,  8  0.  B.  44 ;   Simpson  v.  338. 

MargiUon,  11   Q.  B.  32  ;  FawTces  v.  (6)  Hutton  v.  Warnn,  1  M.  &  W. 

ia)»J,  8  Jur.  N.  S.  385.  466;  Syera  v.  Jonas,  2  Exoh.   Ill; 

(a;)   Bourne  T.  Gaaiff,   11   CI.  &  P.  Spartali  v.  Beneche,  10  C.  B.   212 ; 

45  70,  Ilumfrey  v.  Dale,  5  Jur.  N.  S.  191. 

Digitized  by  Microsoft® 


8&2  REMEDIES   AT   LAW   FOE   BE-EACII   OJ?   COl!fTfeAC¥. 

Chap.  XVII.    extrinsic  circumstances,  the  Courts  will  receive  parol  evidence 

Sect.  4.  ... 
of  the  circumstances  and  situations  of  the  parties  and  the 

state  of  the  property  at  the  date  of  the  agreement,  for  the 
purpose  of  ascertaining  whether  such  expressions  have  not 
been  used  in  some  secondary  sense  consistent  with  such  cir- 
cumstances, &c.  (c).  So,  where  an  agent  contracts,  parol 
evidence  is  admissible  to  prove  who  is  the  principal  (c^  ;  or  to 
show  that  the  apparent  agent  is  himself  the  principal  (e).  And 
where,  as  respects  all  or  any  part  of  the  subject  matter  of  the 
contract  (/),  or  the  identity  of  places,  documents  (g),  or 
persons  (A)  referred  to,  there  is  a  latent  ambiguity — ^that  is, 
where  the  words  of  the  agreement,  although  certain  in  point 
of  grammatical  construction  and  apparently  definite,  are 
rendered  of  doubtful  (i)  application  by  circumstances  which 
appear  aliunde  (k),  or,  according  to  a  modem  decision  (T),  upon 
the  face  of  the  agreement  itself, — parol  evidence  of  the  inten- 
tion of  the  parties  at  the  date  of  the  agreement  is  admissible, 
in  order  to  identify  the  estate,  document,  plan,  or  other  thing 
or  person  intended ;  but  such  evidence  is  not  admissible  in 
aid  of  a  patent  ambiguity ;  i.  e.,  an  ambiguity  which  is  either 
directly  suggested  by  the  terms  of  the  instrument  (m),  or  is 
occasioned  by  the  grammatical  uncertainty  of  the  expressions 

(c)  See  Men  v.  Ewrl  of  Bute,   3      Aid.  67. 

Bro.  P.  0.  679  ;  AUen  v.  Cameron,  1  (i)  There  must   be    a    reasonable 

Cr.  &  M.  832  ;  Simpson  T.  Render-  and  not  a  merely  conjectural  doubt ; 

son,  M.  &  Malk.  300 ;  and  Slwre  t.  Clifton  v.  WalmesUy,  5  T.  E.  664  ; 

Wilson,  9  01.  &  P.  355  ;    Innes  v.  Lord  WaVpoU  v.  Lord  Clwlmonddey, 

Sayer,  3  Mao.  &  G.  614.  7  T.  R.  138,  149  ■  Smith  v.  Jeffreys, 

(d)  Morris  v.  Wilson,  5  Jur.  N.  S.  15  M.  &  W.  661.    As  to  evidence  in 
168;  Humfreyy.  Bale,  ib.  191.  explanation    of   the    ambiguity,   bcc 

(e)  Schmalz  v.   Avery,   16   Q.  B.  Thomas  v.   Thomas,    6  T.  E.    671; 
655  ;  Carr  v.  Jackson,  7  Exch.  382.  Bradshaw  v.  Bradshaw,  2  Y.  &  C. 

(/)  Longchamps  t.  Fwwcett,  Peak.  72  ;   Doe  v.  Hiscochs,  5  M.  &  W.  363, 

.Ca.    101 ;    Doe  r.   Bwt,   1   T.   R  369. 

701 ;  Jones  y.  Newman,  1  W.  Bla.  (i)   Doe  v.  Morgan,  1   Cr.  &  M. 

60 ;    Murray  v.   ParTcer,    19    Beav.  235. 

305.  {I)  Doe  d.  Oord  v.  Needs,  2  M.  & 

ig)  Hodges  v.  SorsfaU,  1  EuBS.  &  W.  129  ;  and  Bee  Colpoys  v.  Colpoys, 

M.  116  ;  Shortrede  v.  Cheek,  1  Ad.  &  Jac.  464. 

E.  67;  Moi-ris  y.  Wilson,  5  Jur.  N.  S.  (m)  See  Brodie  T.  St.  Paul,  1  Ves. 

168.  J.  326  i  and  Bee  1  Soli.  &  L.  36. 
■  (h)  See  Doe  v.   Westlake,  4  B.  & 
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therein  used  :  nor  a  fortiori,  to  control  the  clear  effect  of  an    Chap,  xvii, 
unambiguous  instrument  (w).  "^ ' 


In  a  recent  case  in  the  House  of  Lords  (o)  the  boundary  in  ij/le  v. 
a  mining  sett  was  described  as  "  a  line  drawn  from  J.  V.'s  ^''^'''''^'■ 
house  "  to  a  boimd-stone,  and  the  parcels  were  described  by- 
reference  to  an  endorsed  plan.  The  site  of  J.  "V.'s  house, 
from  the  north-east  corner  of  which  the  line  was  drawn  was 
inaccurately  shown  on  the  plan,  and  the  dispute  lay  between 
two  coterminous  grantees,  as  to  what  was  the  true  boundary 
between  their  respective  setts  ;  the  question  depending  upon 
what  part  of  the  house  was  to  be  taken  as  the  starting  point 
for  the  line.  It  was  held  by  Lords  Cranwortli  and  Chelms- 
ford that  the  plan,  though  inaccurate  as  to  the  site  of  the 
house,  clearly  indicated  that  the  line  was  to  be  drawn  from 
its  north-east  corner ;  and  that  the  judge  below  was  right  in 
directing  the  jiiry  that  the  line  was  to  be  drawn  as  marked 
on  the  map.  Lord  Westbury  dissented  from  this  view,  and 
held  that  as  the  error  in  the  plan  could  not  be  discovered 
without  tlie  aid  of  extrinsic  evidence,  there  was  a  latent 
ambiguity,  which  was  matter  of  fact  to  be  determined  by  a 
juiy  upon  the  evidence,  not  matter  of  law  depending  upon 
the  constmction  of  the  deed.  A  plan  is  part  of  a  deed  to  be 
interpreted,  like  every  other  portion  of  the  instrument,  by  the 
judge ;  but,  as  was  observed  by  Lord  Westbury,  the  question 
here  was  not  one  of  the  interpretation  of  the  deed  itself,  or 
even  of  the  construction  of  the  description  of  the  parcels, 
but  of  the  inference  to  be  derived  from  a  map  as  to  the 
relative  position  of  two  objects,  one  of  which  was  proved  to 
be  erroneously  laid  down.  As  soon  as  that  proof  was  admitted, 
it  became  obvious  that  the  true  position  in  nature  of  the 
thing  erroneously  laid  down,  and  the  true  relative  position  of 
the  adjoining  objects,  must  both  be  ascertained  by  external 
evidence  (p).     The  latter  seems  the  sounder  view ;  the  con- 

(fl)  LmgJior  Co.  v.  Williams,  3  0.  case. 

L.  B.  163.  (p)  See  judgment  of  Lord  West- 

(o)   LyU  V.  Sichardi,  L.  R.  1  E.  &  bury,  ib.  241. 
Ir.  Ap.  222  J    Boe  and  consider  this 
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Chap.  XVII.   structioii  of  the  plan  was  matter  of  law,  so  long  only  as  its 

— —  accm-acy  was  iinimpeached ;  teing  proved  to  be  inaccurate, 

it  became  a  question  of  fact  what  parcels  were  comprised  in 
the  lease ;  for  it  did  not  follow  that,  because  the  boundary 
line  was  drawn  from  the  north-east  corner  of  the  house  as 
incorrectly  represented  on  the  plan,  it  would  have  been  drawn 
from  the  same  point,  if  the  true  site  of  the  house  had  been 
shown.  A  plan,  though  a  useful  adjunct  to  a  specific  descrip- 
tion, can  seldom,  especially  when  drawn  on  an  inadequate 
scale,  show  with  strict  accuracy  the  objects  and  relative 
situations  which  it  purports  to  represent ;  and  in  every  case 
there  ought  to  be  an  independent  substantive  description  of 
the  site,  quantity,  and  dimensions  of  the  property  intended  to 
be  conveyed. 


Subsequent 
acts  of  the 
parties 
immateml. 


It  seems  to  be  the  better  opinion  that,  both  at  Law  (q)  and 
in  Equity  (r),  the  acts  of  the  parties  subsequent  to  the  making 
of  the  agreement,  are,  as  such,  inadmissible  for  the  purpose 
of  determining  its  meaning. 


Want  of 
date. 


As  a  general  rule  an  instrument  without  a  date  operates 
from  the  date  of  its  execution,  but  parol  evidence  is  admis- 
sible to  show  that  it  was  not  intended  to  take  effect  until  a 
future  period  (s) ;  so  also,  to  show  that  the  execution  of  a 
dated  instrument  was  merely  conditional  (t). 


Section  S. 

Production  of 
agreement, 
when  com- 
pelled. 

Production  of 
contract  when 
ordered. 


(5.)  Production  of  agreement,  when  compelled. 

If  the  only  executed  copy  of  the  agreement  is  in  the  hands 
of  a  defendant  (u),  or  of  a  third  party  (x),  either  party  can, 
as  of  course,  procure  an  order,  before  trial,  for  its  previous 


(g)  Iggulden  v.  May,  5  East,  237  ; 
Simpson  y.  Margitson,  11  Q.  B.  23  ; 
Lewfie  T.  Nicholson,  18  Q.  B.  503. 

(»•)  Monro  v.  Taylor,  8  Ha.  56. 

(«)  Dams  T.  Jones,  25  L.  J.  C.  P. 
91. 

(e)  Qudgen  v.  Besset,  3  Jur.  N.  S. 


212 ;  which  see  as  to  "  delivery." 

(«)  EMcey  v.  Porter,  1  Taunt.  386  ; 
King  v.  King,  i  Taunt.  666  ;  Sail  v. 
Baintmdge,  3  Dowl.  &  L.  92 ;  Bate- 
man  V.  Phillips,  i  Taunt.  157. 
{x)  Signer  v.  Bayly,  5  Moore,  71. 
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production  for  the  pui'pose  of  inspection  and  of  being  stamped :    ctap.  xvii. 

and  where   the   sole   uncopied  original  was  surreptitiously   — — 

obtained  from  the  plaintiff  by  the  defendant,  who  swore  that 
he  had  lost  it,  he  was  ordered  to  produce  a  copy  for  the 
purpose  of  being  stamped,  and  was  precluded  from  setting 
up  the  want  of  a  stamp  on  the  unstamped  original  (j^) ;  but 
this  has  been  since  overruled  (z).  Where  two  original  copies 
were  retained,  one  by  each  party,  the  party  who  lost  his  copy 
could  not,  at  Law,  compel  the  other  party  to  produce  his  copy 
at  the  trial,  or  for  the  purpose  of  inspection ;  but  was  driven 
to  a  bill  of  discovery  (a)  :  and  it  was  doubtful  whether  a 
Court  of  Law  would  compel  its  production  for  the  mere 
purpose  of  stamping  (6)..  Both  these  points  are  met  by  recent 
enactments  (c),  enabling  Courts  of  Law  to  compel  the  inspec- 
tion of  documents  (d),  their  production  for  the  j)urpose  of 
being  stamped,  and  the  furnishing  of  copies,  whenever  Equity 
would  grant  discovery.  These  statutory  powers  neither  take 
away  the  previous  common-law  jurisdiction  of  the  Courts  (c), 
nor  interfere  with  the  equitable  jurisdiction  as  to  discovery  (/). 

The  Courts  of  Law  will  not,  it  seems,  under  these  Acts,  what  docu- 
grant  discovery  of  documents  which  are  not  material  for  the  "deredtobe 
purposes   of   pleading,   or   are    not  properly   admissible   as  procluced. 
evidence  (g) ;  and  the  affidavit  of  the  party  requiring  pro- 
duction must  describe  the  documents  with  sufficient  certainty; 


(y)  Bomfield  v.  Godfrey,   5   Bing.  see  17  &  18  Viet.  c.  125,  s.  60.     See 

418  ;    and  see,  in  Equity,  Bkiir  v.  too  23  &  24  Vict.  c.  128. 

Ormond,  1  De  G.  &  S.  428  ;  Smith  v.  (d)  See  next  paragraph. 

Henley,  1  Ph.  391.  (c)  Bluet:  v.  Gompertz,  7  Exoh.  37  ; 

(a)  Rankin  v.  Hamilton,  15  Q.  B.  Huivt  y.  Heimtt,  7  Exch.  236  ;  Hill  v. 

187  s  but  see  now  14  &  15  Viet.  c.  99,  Pliilp,  ib.  232. 

».  8.  (/)  British.  Empire  Shipping  Co.  V. 

(a)  Street  v.  Brown,  6  Taunt.  302  ;  Somes,   3   K.  &  Jo.   433 ;  Barry  v. 

Alt.-Gen.  of  Prince  of  Wales  v.  Lainhe,  Croskey,  2  J.  &  H.  30. 

11  Beav.  213.  (ff)   Rayner  v.  AUhusen,   15  Jur. 

(J)  See  Travis  v.  Collins,  2  Oro.  k  1061  ;     Alsworthy    v.    Norman,    ib. 

J.  625  ;  Neale  v.  Sioind,  2  Cro.  &  J.  1062,  u. ;  and  see  Pepper  v.  Chambers, 

278  ;  in  Equity,  Beyson  v.  W.  &  B.C.  7  Exoh.  226  ;    Thompson  v.  Babsmx, 

Co.,  20  L.  T.  154.     See  Mr.  Tilsley's  26  L.  J.  Exoh.  367  ;  WodOey  v.  Pole, 

remarks,  Tils,  on  S.  L.  p.  386.  14  0.  B.  N.  S.  538. 

(c)   14  &  15  Vict.  c.  99,  s.  6;  and 
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Chap.  XVII.    and  must  show  reasonable  grounds  for  believing  that  they 

Sect.  6.  o    1  ■  /T\ 
are  in  the  possession  or  power  of  the  opposite  party  (Ji) :  nor 

will  production  be  ordered,  where  it  is  sought,  not  for  the 
purposes  of  the  action  in  which  the  application  is  made,  but 
with  some  ulterior  object,  as  e.g.,  for  the  puipose  of  main- 
taining another  action  (i).  The  application  may,  it  seems,  be 
made  before  plea  pleaded  (/.;) ;  but  no  discovery  will  be  granted 
except  on  the  affidavit  of  the  litigant  party  himself,  except 
in  the  case  of  a  corporation  aggregate,  Avhere  the  affidavit  of 
the  attorney  is  sufficient  (I).  A  place  for  production  should 
be  specified  (?)i) ;  the  party  requiring  pays  the  costs  of  in,spec- 
tion  (w). 


Discovery, 
when  and  hoiv 
granted. 


Document 
produced 
need  not  be 
proved  by- 
attesting 


The  party  who  upon  notice  procures  the  production  at 
trial  of  the  agreement  in  the  hands  of  the  other  party,  need 
not  call  the  subscribing  witness  to  prove  its  execution  (o) : 
if  a  copy  be  shown  to  have  been  stamped,  and  be  not  pro- 
duced upon  notice,  the  Court  wiU  receive  secondaiy  evidence 
of  its  contents  (j)). 


Section  6. 

Crrounds  of 
defence  at 
Law,  &c. 

Grounds  of 
defence  to 
action  on 
contract 
duly  executed. 


(6.)  Gmviids  of  defence  at  Law,  the  agreement  being  admitted. 

Supposing  the  agreement  and  its  breach  to  be  primd  facie 
capable  of  proof  against  the  defendant,  he  may,  by  way  of 


(k)  Hemtt  v.  Wehl,  2  Jur.  N.  S. 
1189.  The  party  from  whom  produc- 
tion is  Bought  cannot  be  compelled  to 
state  on  oath  what  documents  are  in 
his  possession.  See  Rayner  v.  All- 
husen,  2  P.  E.  605. 

(j)  Temperleyy.  WiUett,2Jar.'S.S. 
519. 

(i)  Chitty's  Archbold,  p.  1423. 

{I)  Kingsford  v.  G.  W.  It.  Co.,  16 
C.  B.  N.  S.  761  ;  and  see  ffewett  v. 
Webi,  uhi  stiprct,  where  the  party 
was  abroad.  And  see  as  to  the  suffi- 
ciency of  the  affidavit,  Sneider  v.  Man- 
gino,  7  Exch.  229  ;  Pepper  v.  Cham- 
bers,  ib.  223  ;  Bray  v.  Finch,  26  L.  J. 


Ex.  91. 

(m)  Christian  v.  Hwwood,  15  Jur. 
106i. 

(m)  HiU  V.  Philp,  7  Exch.  232  ;  and 
see  as  to  the  statute  generally,  Hunt 
V.  Hewitt,  ib.  236.  As  to  documents 
protected  on  the  ground  of  privilege, 
see  WooUey  v.  North  London  M.  Co., 
L.  R.  4  C.  P.  602,  and  cases  there 
cited. 

(o)  Bradshaw  v.  Bennett,  5  Car.  & 
P.  48. 

(p)  Garnons  v.  Svnft,  1  Taunt.- 
507 ;  Waller  v.  HorsfaU,  1  Camp. 
601. 
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defence  to  the  action,  show,  either  that  the  agreement  was   Cnp.  xvii. 

...                                                                        °                                 Sect.  ii. 
originally  invalid,  or  that  it  lias  since  its  execution  ceased  to 

be  binding,  or  that  satisfaction  has  been  made  for  its  breach  : 

or  that  it  was  to  be  conditional  upon  some  event  which  has 

not  occurred  (q). 

For  instance,  he  may  show  that,  at  the  time  of  the  execu-  Onginal 
tion  of  the  contract,  he  was  under  some  personal  incapacity  eontraoi^  ° 
to  contract  (r) ;  or  was  under  duress  (s) ;  or  was  fraudulently 
induced  to  enter  into  it  (t) ;  in  which  case  it  is  voidable 
at  his  election  (a) ;  or  that  it  contains  provisions  against 
public  policy  (.';) ;  or  was  entered  into  for  or  with  reference 
to  some  unlawful  purpose  (y).  But  a  contract  legal  in  its 
inception  cannot  be  rendered  illegal  by  matter  ex  ^Mst 
facto  (z) ;  although  it  may  be  avoided  by  a  collateral  and 
cotemporary  illegal  agreement  («). 

So,  admitting  its  original  validity,  he  may  show  that  it  has  or  subsequent 

waiyer, 


(j)  Pym  V.  Campbell,  6  Ell.  &  B. 
370. 

(r)  SuprA,  Cli.  I.  ;  see  as  to  intoxi- 
cation, Gore  V.  Gibson,  13  M.  &  W. 
623. 

(»)  Bac.  Abr.  tit.  "  Duress." 

(t)  Vide  suprd,,  p.  84,  et  aeq.  ;  and 
Haigh  v.  De  La  Com;  3  Camp.  319  ; 
Emanuel  v.  Dane,  ib.  299  ;  Solomon 
V.  Tuimer,  1  Stark.  51  ;  Hutchinson 
V.  Marly,  1  Scott,  341  ;  Cornfoot  v. 
Fowke,  6  M.  &  W.  358  ;  Canham  v. 
Beirij,  15  C.  B.  597  :  actual  fraud  in 
the  agent,  in  respect  to  matters  with- 
in the  scope  of  his  authority  (Cole- 
man V.  Riches,  16  C.  B.  104,)  is  the 
same  as  fraud  in  the  principal,  J)oe  d. 
Willis  V.  Ofartin,  i  T.  R.  39 ;  Wilson 
V.  Fuller,  3  Q.  B.  68  ;  see  1  H.  L.  C. 
615  ;  and  see  National  Exchange  Co. 
y.  Drew,  2  Macq.  108,  145. 

(m)   White  V.  Gaider,  10  C.  B.  919. 
■(x)   Vansittart  v.  Vansittart,  4  K.  & 
Jo.  62. 

(y)  Bartlett  v.  Vinor,  Carth.  252  ; 
Langton  v.  Hughes,  1  M.  &  S.  696 ; 


De  Begnis  v.  Armistead,  10  Bing. 
107  ;  Gas  Light  Company  v.  Turnei; 
8  Scott,  609  ;  Ritchie  v.  Smith,  6  f '. 
B.  462;  Fisher  v.  Bridges,  3  El.  & 
B.  642  ;  and  see  Ewing  y.  Oshaldis- 
ton,  2  Myl.  &  Cr.  53  :  and  note,  any- 
thing to  which  a  Statute  attaches  a 
penalty  is  unlawful,  although  not  ex- 
pressly prohibited,  S.  C.  ;  and  sec 
Dul-e  of  Roxburgh  v.  Ramsay,  7  Bell's 
Ap.  C.  248  ;  Appleton  v.  Campbell, 
2  Car.  &  P.  347  ;  M'Gregor  y.  Dover, 
Ac,  R.  Co.,  17  Jur.  21 ;  Tallis  v.  Tul- 
111,  1  El.  &  B.  391 ;  Taylor  v.  Crow- 
land  Gas  Co.,  10  Exch,  293  ;  Jones  y. 
Orchard,  3  C.  L.  R.  1275. 

(2)  Fraser  y.  Hill,  1  Macq.  H.  L.  C. 
392  ;  Armstrong  v.  Armstrong,  3  Myl. 
&  K.  64. 

(a)  Armstrong  v.  Lewis,  2  Cro.  & 
M.  298  ;  but  an  estate  conyeyed  can- 
not be  diyesled  by  the  existence  of  an 
unlawful  purpose  on  the  part  of  the 
grantee,  and  fraudulent  misrepresen- 
tation by  him  ;  Feret  y,  Mitt,  15  0.  B. 
142. 
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^  Se'ot'I^^'   ^^^^  s^'^cs  avoided  by  having,  without  his  concurrence,  been 

altered  by  the  plaintiff  in  a  material  part  (b) ;    or  by  a  waiver 

in  writing  duly  signed  by  the  plaintiff  (c),  before  the  breach 

which  is  relied  on  in  the  action.     Wliere  a  parol  has  been 

substituted  for  a  written  agreement,  no  action  will  lie  on  the 

substituted  agreement  (d) ;    and  it   seems  to   be  now  well 

Which,  if         settled  (e)  that  a  verbal  waiver  of  a  written  agreement  is  no 

defenoe'at"'      defence  at  Law.     For  example,  where  there  was  a  written 

Law,  where       contract  for  the  sale  of  goods,  to  be  delivered  within  a  spe- 

the  agreement 

was  in  cified  period,  and  there  was  a  subsequent  parol  extension  of  the 

wri  ing.  ^^^g  £^^  delivery,  it  was  held  that- the  subsequent  parol  agree- 

ment could  not  operate  either  as  a  rescission  of  the  written 
contract,  or  as  creating  a  new  contract ;  and  that  the  seller 
might  revert  to  his  original  position,  and  sue  on  the  written 
contract  (/) :  but  even  at  Law  a  distinction  is  drawn  between 
an  alteration  of  the  contract  by  enlarging  the  time,  and  a 
mere  dispensation  of  its  performance  at  the  time  sti- 
pulated (ff). 

Where  a  right  of  action  has  actually  arisen,  this  can  be 
discharged  only  by  a  release  iTuder  seal,  or  by  the  acceptance 
of  something  by  way  of  satisfaction  Qi).  Where  the  con- 
tract is  under  seal,  there  can  be  no  parol  discharge  before 
breach  (i). 

Or  release ;  or      So,  the  defendant,  admitting  the  agreement  and  its  breach, 

satisfaction. 

(6)  Sup'd,,  p.  218.  soind  the  contract,  and  which    the 

(c)  See  Goss  v.  Lord  Nugent,  2  Nev.  latter  liad,  substantially,  though  not 
&  M.  28  ;  ITarvey  v.  GrdbJiam,  6  Nev.  in  terms,  complied  with  ;  see  too 
&  M.  754,  762.  Nash  v.   Armstrong,    1    Jur.   N.   S. 

(d)  Stead  T.  Sawber,  10  Ad.  &  E.  1060 ;  Sug.  164,  165. 

57  ;  Boss  v.  Lord Nngmt,  5  B.  &  Ad.  (/)  Noble  v.   Wwrd,  h.  B.  1  Ex. 

68,  66.  117  ;  affirmed  L.  R.  2  Ex.  135. 

(e)  Vide  Nolle  v.  Wm-d,  infrd. ;  (g)  Ogle  v.  Earl  Vane,  L.  E.  2  Q.  B. 
Moore  v.  Camphell,  10  Ex.  323  ;   Goss  275  ;  afSrmed  L.  R.  3  Q.  B.  272. 

V.  Lord  Nugent,  and  Stead  Y.  Dawber,  (h)   Willoughbt/  y.  Backhouse,  2  B. 

utn  supra;  Marshall  t.  Lynn,  6  M.  &  &  Cr.  821,  824  ;  see  Baylis  v.  Usher, 

W.  109  ;  but  see  Gla/rk  v.   Upton,  3  4  Moo.  &  P.  791, 

Man.  &  E.  89,  where  the  purchaser's  (i)  See  Spence  v.  Healcy,  8  Exch. 

action  was  held  to  be  barred  by  his  668  ;  Bendch-onrTaeed,  Mayor  of,  v. 

own  application  to  the  vendor  to  re-  Oswald,  1  El,  &  B.  295. 
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may  show  that  the  plaintiff  has  executed  a  release  under   chap.  xvii. 

-^  Sect.  6. 

seal;    or  has    accepted    something    iu    satisfaction  of  the  

breach  Qe) ;  or  has  already  recovered  damages  in  an  action 
upon  the  agreement  {l) ;  or  that  the  action  has  not  been 
brought  within  the  time  allowed  by  the  Statutes  of  Ivimi- 
tation. 

So,  on  the  principle  of  the  maxim  lex  non  cogit  ad  impos- 
sihilia,  where  a  lessor  covenanted  that  neither  he  nor  his 
assigns  would,  during  the  term,  permit  any  building  to  be 
erected  on  land  fronting  the  demised  property,  and  this  land 
was  under  the  compulsory  provisions  of  a  subsequent  Act 
taken  by  a  railway  company  who  erected  a  station  thereon, 
the  covenantor  was  held  to  be  discharged  by  the  Act  from  his 
obligations  under  the  covenant  (m). 


(7.)  Action,  when  restrained  in  Equity.  Section  7. 


Equity  wUl  restrain  an  action  at  Law  which  is  inconsistent  Action,  when 
with  a  prior  decree  between  the  parties  in  a  suit  for  specific  Equity, 
performance  (n) ;  or  an  action  by  a  vendor  whose  biU  for 
specific  performance  has  been  dismissed  for  want  of  title  (o) : 
but,  in  general,  the  dismissal  of  the  vendor's  bill  does  not 
interfere  with  his  right  to  brmg  an  action  (p) ;  nor  is  it 
necessary,  although  not  unusual,  to  state  in  the  decree  that 
the  dismissal  is  without  prejudice  to  the  legal  right  {q).  So, 
if  a  plaintiff  is  proceeding  at  Law  and  in  Equity  for  the  same 
subject-matter,  Equity  will  require  him  to  elect  between  his 
remedies  (r) :  and,  if  he  have  obtained  a  decree  in  Equity,  will 
restrain  proceedings  at  Law :  and  the  circumstance  of  the 
defendant  having  unsuccessfully  pleaded  the  decree  as  an 

(i)   WiUougUy  Y. Backhouse,  i'B.k  290. 
C.  821,  824  ;  Bmjlia  v.  Usher,  i  Moo.  (o)  M'Namara  v.  Arthur,  2  Ba.  & 

&  P.  791.  B.  353. 

(J.)  See  10  Bing.  538.  (p)  Sug.  pp.  235,  236. 

(m)  Bailey  v.  De  Crespigny,  L.  R.  («)  See  2  Ba.  &  B.  353. 

4  Q.  B.  181.  (''^  ^«M  P-  903- 

(»)    Scynolds   v.    Xehan,  C    llndil. 
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Chap.  XVII. 
Sect.  7. 


Where  the 
question 
depends  on  a 
legal  or  equit- 
able title. 


equitable  defence  at  Law,  will  not  preclude  him  from  coming 
into  Equity  for  an  injunction  (s) ;  and,  as  we  have  seen  {f),  a 
Court  of  Equity  may,  pending  a  suit  by  the  vendor  for  spe- 
cific performance,  restrain  a  purchaser  from  bringing  an  action 
for  the  deposit  (u) ;  but  perhaps  wiU  seldom  do  so,  except  on 
the  terms  of  the  money  being  paid  into  Court  {x). 

Where  the  question  depends  partly  on  a  legal  title  the 
Court  will,  in  general,  require  the  plaintiff  in  Equity  to  give 
judgment  at  Law  to  be  dealt  with  as  the  Court  shall  direct ; 
or,  where  this  cannot  be  done,  will  allow  the  action  to  pro- 
ceed, but  restrain  execution  in  the  judgment  until  the  ques- 
tion in  the  suit  has  been  determined  (y).  Where  the 
question  is  purely  eqtiitable  the  Court  may  grant  an  injunc- 
tion at  any  stage  of  the  action;  but  there  is  a  growing 
reluctance  to  interfere  in  cases  where  the  application  is  not 
made  until  the  eve  of  trial  at  Law  («) ;  and,  if  a  verdict  has 
been  obtained,  the  Court  will  only  stay  execution  on  the 
judgment  in  cases  of  positive  fraud,  or  where  the  plaintiff 
at  Law  has  acquired  an  unconscientious  advantage  (a). 


Injunction, 
■when  dis- 
Bolyed. 


An  injunction  obtained  against  a  purchaser,  suing  on  the 
ground  of  want  of  title,  was  not  under  the  former  practice 
dissolved  until  the  Master  had  reported  on  the  title  (S) ;  and 
under  the  present  practice  will  not  be  dissolved  until  the 
chief  clerk's  certificate  of  sale  has  become  absolute  (c). 


(s)  Prothero  v.  Phelpa,  25  L.  J.  Ch. 
105. 

(i)   Vide  suprci,  p.  870. 

(«)  Kell  V.  JSToies,  11  W.  R.  978  ; 
but  see  Tanner  v.  Smith,  4  Jur.  310, 
Chan. 

(x)  Tanner  v.  Smith,  ubi  supr&  ; 
Annesley  y.  Muggndge,  1  Madd.  593. 


(y)  Seton,  875. 

(z)  Lloyd   y.  Adams,  4  K.  &  Jo. 
467 ;  Selon,  877. 

(a)  See  Seton,  p.  877,  and   cases 
there  cited. 

(b)  Church  v.  Legeyt,  1  Pri.  301. 

(c)  Vide  infrct,  Ch.  XXL,  sect.  3. 
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Chap.  XVII. 
Sect.  8. 

(8,)  General  matters  relating  to  the  action.  Section  8. 

X  ••        1      /I  in  o  n    1       General 

in  au  action  toy  the  purchaser  for  non-performance  of  the  matters 
agreement,  the  vendor  can  require  to  he  furnished  with  a  [he'actfon. 
particular  of  all  matters  of  fact  (but  not  of  law),  which  the  Particulars  of 
plaintiff  means  to  rely  on  as  constituting  non-performance  {d) :  "  *'"' 
hut,  if  this  be  not  obtained,  the  latter  may  prove  any  matter 
amounting  to  a  breach  of  the  agreement ;  and  is  not  restricted 
by  statements  which  he  may  previously  have  made  to  the 
vendor  (e). 

At  Law,  time  is  of  the  essence  of  the  contract  (/) ;  so  that  Time,  essen- 
the  delay  of  a  single  day  after  the  time  fixed  for  the  delivery  ^  ^  '^^' 
of  the  abstract,  or  deducing  and  verifying  a  marketable  title, 
or  in  giving  possession  at  the  time  specified  (g)  gives  to  the 
purchaser  an  immediate  right  of  action;  nor  can  time,  at 
Law,  be  varied  or  enlarged  by  word  of  mouth  (h) ;  and  where 
a  time  is  fixed  for  completion,  and  the  vendor  fails  to 
deduce  (i),  and  verify  a  marketable  title  before  that  time,  or 
if,  no  time  being  fixed  for  completion,  he  deduces  a  defective 
title  (k),  and  the  contract  is  rescinded  while  the  title  remains 
defective,  his  having  a  good  title  at  the  time  of  trial  wiU  be 
no  defence  to  the  action  (Z) :  but  if  mo  time  be  fixed  for  com- 
pletion, the  vendor  will  be  entitled  to  "  a  reasonable  time  "  for 

(d)  See  CoUett  v.  Thompson,  3  Bos.  formance,  not  being  an  enlargement 
&  P.  246 ;  Roberts  v.  Rowlands,  3  M.  of  the  time,  ride  supra,  p.  391 ; 
&  W.  543  ;  but  not  particulars  of  Ogh  v.  Earl  Vane,  L.  R.  2  Q.  B.  275  ; 
special  damage  alleged  to  be  incurred,  L.  R.  3  Q.  B.  272  ;  and  see  Nash  v. 
RelaUich  v.  Sawkes,  1  M.  &  W.  673 ;  Armstrong,  7  Jur.  N.  S.  1060. 

and  see  Hodges  v.  Lord  LkhfieM.,  9  (A)  Marshall  r.  Lynn,  6  M.  &  W. 

Bin.  713.  109;  Stead  v.  Dawber,  10  Ad.  &  E. 

(e)  Squire  v.  Tod,  1   Camp.  293  ;      57  ;  and  vide  swprd,,  p.  391. 

Sug.  238;  but  see  Todd  v.  Soggart,  (i)  Seaward   v.     Willoch,    5    East, 

1  Moo.  &  M.  222.  198,  202. 

(/)  SuprA,  p.  383.  (k)  As  to  what  amounts  to  defect 

{g)  See  Gedye  v.  Duke  of  Mont)-ose,  in  title,  vide  supra,  p.  261  et  seq. 

26   Beav.   45 ;   where  the  purchaser  (I)  See  DobeU  T.  Hutchinson,  3  Ad. 

was  held  entitled  in  Equity  to  com-  &  E.  355  ;  Bartklt  v.  Tuchin,  6  Taunt. 

pensation  for  the  delay.     As  to  mere  259  ;  Roper  v.  Coombes,  6  B.  &  Cr. 

forbearance  to  insist  on  punctual  per-  534  ;  Sean-ard  t.  WiUoch,  5  East.  198. 
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Chap.  XVII.  making  out  his  title  (m) :  and  if,  in  such  case,  the  purchaser 
— —  do  not  apply  for  the  title  before  bringing  an  action,  it  is  suffi- 
cient if  the  vendor  can  make  a  good  title  at  the  time  of  trial ; 
his  having  had  a  defective  title,  at  the  date  of  the  contract,  is 
immaterial  (n). 

Equitable  We  may   here  remark,  that  a  Court  of  Law  will,  under 

title  a  defence  its  general  jurisdiction,  consider  equitable,  as  well  as  legal, 
at  Law.  objections  to  the  title  (o).     In  one  case  (p)  where  a  purchaser 

brought  an  action  to  recover  his  deposit  and  [expenses, 
it  was  held  that  the  Court  ought  not  to  consider  whether 
the  title  was  of  a  doubtful  description,  such  as  a,  Court  of 
Eqiuty  would  not  compel  an  unwilling  purchaser  to  accept ; 
but  simply  whether  the  vendor  had  made  out  a  good  title  or  not. 
In  a  later  case,  where  Boyman  v.  Gutch  does  not  appear  to  have 
been  cited,  a  majority  of  the  Court  of  Exchequer  held  that  a  title 
which,  in  Equity,  would  be  considered  too  doubtful  to  be  forced 
on  a  purchaser,  is  bad  also  at  Law  {g) :  so,  in  a  still  more 
recent  case,  where  the  title  was  defective  on  equitable  grounds, 
which  were  determined  by  a  Court  of  Law,  the  purchaser  was 
held  entitled  to  rescind  and  to  have  his  deposit  returned  (?■). 
Where,  however,  the  vendor's  suit  for  specific  performance 
had  been  dismissed  without  costs,  and  the  purchaser  brought 
an  action  to  recover  his  deposit  and  expenses,  the  Coui-t  of 
Common  Pleas  abstained  from  deciding  the  case  on  the 
ground  that  a  Court  of  Equity  had  held  the  title  to  be  un- 
marketable ;  and  without  expressing  any  opinion  as  to  whether 
the  test  applied  in  Jeahes  v.  White  ought  to  be  adopted  in 
every  case,  rested  their  decision  on  the  ground  that  the  title, 
being  dependent  on  a  question  of  fact,  which  it  was  impossible 
to  regard  as  reasonably  certain,  ought  not  to  be  deemed  suifi- 
cient  as  between  vendor  and  purchaser  (s).     The  result  of 

(m)  Sansom  v.  Rhodes,  8  Sc.  544  (p)  Boymmt  v.  Guteli,  7  Bing.  379  ; 

(n)  Thomson  v.  Miles,  1  Esp.  18i.  5  Moo.  &  P.  222. 

(o)  See  Neeves  v.  Bui-rage,  U  Q.  B.  (q)  Jeahes  v.  Wliite,   6  Exch.  873  ; 

504 ;   Forster  v.  Moggart,   15   Q.  B.  Martin,  B.,  dissenHente. 

165  ;  Mliot  v.  Edma/rds,  3  Boa.  &  P.  (r)  Stevens  v.  Austin,  7  Jur.  N.  S. 

181,  183  ;  Sug.  400  ;  Simms  v.  Mar-  873. 

ryaU,  20  L.  J.  459,  Q.  B. ;  17  Q.  B.  {«)  Simmons  v.  Ilessdtine,   5   Jur. 

281.  N.  S.  270;  5  0.  B.  N.  S..554, 
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tliis  decision  seems  to  be  that  Avhere  tlie  title  depends  on  a    Chap.  xvil. 


Sect.  8. 


question  of  law,  it  is  open  to  a  Court  of  Law,  in  a  purchaser's 
action  for  the  recovery  of  his  deposit,  to  pronounce  in  favour 
of  the  title;  although  in  Equity  it  may  have  been  con- 
sidered too  doubtful  to  be  forced  upon  the  purchaser. 

We  may  remark  that  the  opinions  of  conveyancers  are,  of 
course,  not  conclusive  against  the  title  (i). 

The  Common  Law  Procedure  Act,  1854  (u),  authorized  the  Pleading 
pleading  of  equitable  defences.   The  aim  of  this  enactment  was  defe^es\t 
to  abolish  the  necessity  of  applications  in  Equity  to  stay  pro-  ^*'^- 
ceedings  at  Law,  and  so  far  as  mere  jurisdiction  was  concerned, 
the  statutoiy  provisions  were  aniply  sufficient  for  the  purpose. 
A  Court  of  Equity,  however,  does  not  merely  entertain  equit- 
able defences ;  by  the  form  and  working  out  of  its  decree,  it 
nicely    adjusts,    according    to    their  respective    merits,  the 
eqiiities  of  the  different  parties  to  the  suit.     Courts  of  Law 
have  never  possessed  the  same  machineiy ;  and,  for  want  of 
it,  could  not  usefully  exercise  their  new  jurisdiction,  which 
practically  is  now  restricted  in  its  exercise  to  cases  where  a 
Court  of  Equity  would  clearly  grant  a  perpetual  and  uncon- 
ditional injunction  (x). 

It  is  scarcely  necessary  to  remark  that  the  power  of  adjudi-  Has  not 
eating  at  Law  on  equitable  -defences  has  not  ousted  the  con-  ?"*.*^  *'^^     „ 
current  jurisdiction  of  the  Court  of  Chanceiy  (i/) :  but  the  fact  Courts  of 
that  a  party  has  relied  on  an  equitable  defence  at  Law  may,  it 
seems,  operate  as  a  waiver  of  his  right  to  proceed  in  Equity  (z). 

(t)  Camfidd  v.  OUbert,  4  Esp.  221.  defence  was  not  available  in  ejeot- 

(it)  17  &  18  Vict.  0.  125,  B.  83.  ment. 

(x)  See  Broom  on  0.  L.  212;  Phelps  {y)  Magnay  v.  Mines  Royal  Society, 

V.  Prothero,  16  C.  B.  370;  S.  C.  in  3  Drew.  130;  Gompeiiz  \.  Pooley,  i 

Equity,  7  De  G.  M.  &  G.  722;  and  Drew.  448;  Stewa/rt  v.  G.  W.  S.  Co., 

see  Oorswik  v.  Cree,  6  Jur.  N.  S.  1342 ;  2  Dr.  &  Sm.  438  ;  affirmed,  2  De  G. 

Mines  Royal  Sodety  v.  Magnay,   10  Jo.  &  S.  319;  and  see  cases  there 

Exoh.  489 ;  Davis  T.  Nisbett,  10  C.  B.  cited. 

N.  S.  752 ;  and  see  Neave  v.  Avery,  (2)  Terrell  v.  Miggs,  4  Jur.  N.  S. 

1   Jur.  N.  S.  575  ;   16   C.   B.  328 ;  41 ;  1  De  G.  &  Jo.  388  ;  Stewart  t. 

where  it  was  held  that  an  equitable  0,  W.  B,  Co.,  vUmprSt. 
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Chap.  XVII. 
Sect.  9. 


Section  9.        (90  Bemedy  hy  Mandamus  against  Raihoay  Companies,  &c. 


Eemedy  by 
mandamus 
against 
railway 
companies,  ice. 

Mandamus 
to  complete 
granted 
against  com- 
pany which 
has  given 
notice  to  take 
land; 


Wheu  a  railway, or  other  land-taking  company  have,  under 
their  compulsory  powers,  entered  into  a  valid  statutory 
contract  to  take  lands,  the  Court  of  Queen's  Bench,  will,  if 
necessary,  enforce  hy  mandamus  the  completion  of  the  pm*- 
chase.  For  instance,  if  before  the  expiration  of  the  period  (a) 
limited  for  the  exercise  of  their  compulsory  powers,  they  have 
served  the  usual  notice  on  the  landowner,  and  then  fail  to 
proceed,  he  may  thus  summarily  compel  an  assessment  of 
value  by  jury ;  and  this  even  after  the  expiration  of  the 
limited  period ;  at  least  if  he  have,  within  that  period,  served 
them  with  notice  of  his  desire  to  have  the  price  ascertained 
by  a  jury  (6) :  and  an  action  for  mandamus  will  lie,  even 
though  no  actual  damage  may  have  been  sustained  (c). 


or  has  not 
entered  into 
an  agreement 
with  the  land- 
owner; 


As  we  have  already  seen  (cZ),  the  service  of  a  notice  to  treat 
by  a  railway  company,  though  not  of  itself  constituting  a 
contract  (e),  creates  a  quasi-relation  of  vendor  and  purchaser, 
which  is  binding  on  both  parties  (/) ;  but  the  notice,  if  not 
acted  on  by  the  company  within  a  reasonable  period,  may  be 
treated  as  abandoned  {g).  Until  the  terms  have  been  agreed 
upon  between  the  landowner  and  the  company,  or  the  price 


(a)  Viz.,  three  years,  unless  a  diffe- 
rent period  is  specified  in  the  special 
Act.    Sec  L.  C.  C.  Act,  s.  123. 

Ifi)  See  Reg.  v.  Birmingham  and 
Oxford  Junction  E.  Co.,  15  Q.  B.  634, 
646;  affirmed  in  Exch.  Ch.  ib.  647 ; 
and  see  Pinchin  v.  London  <£;  Black- 
wall  R.  Co.,  5  De  Q.  M.  &  G.  851, 
864.  And  see  Reg.  v.  Irkli  S.  W.  R. 
Co.,  13  Ir.  L.  K.  119.  It  has  been 
held  that  a  company  cannot  under 
the  L.  C.  0.  Act,  s.  7,  buy  up  a 
lessee's  interest  without  also  pur- 
chasing the  estate  of  the  reversioner  ; 
Legg  v.  Belfast,  &c.,  R.  Co.,  13  Ir. 
L.  E.  124  n. ;  Reg.  v.  London  <fc  N. 
W.  R.  Co.,  18  Jur.  993;  3  E.  &  B. 
443.     Costs  refused  wliere  the  sum 


assessed  by  the  jury  was  less  than  the 
price  previously  offered  by  th.e  com- 
pany;  Reg.v.  Waterford  and  Limerick 
R.  Co.,  13  Ir.  L.  R.  272.  Sec  now  as 
to  the  appointment  of  surveyor  under 
the  85th  section  of  the  L.  C.  C.  Act, 
30  &  31  Vict.  c.  127,  s.  36,  and  vide 
svprd,  p.  573. 

(c)  Fotherly  v.  Metrop.  R.  Co.,  L.  E. 
2  0.  P.  188. 

{d)  Vide  suprd,,  pp.  195,  199. 

(e)  See  and  consider  ffaynes  v. 
Haynes,  1  Drew.  &  Sm,  426. 

(/)  See  Marquis  of  SaUsbm-y  v. 
G.  N.  R.  Co.,  3  El.  &  B.  448. 

((/)  RichmMid  r.  North  London  E. 
Co.,  L.  E.  5  Eq.  352. 
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has  been  fixed  by  arbitration,  there  is  no  contract  which  is   ciiap.  xvii. 

.                          .                                                                           Sect.  9. 
capable  of  being  enforced  in  Equity  (K) ;  and  in  such  a  case  

the  proper  remedy  of  the  landowner  is  by  mandamus  to 

compel  the  company  to  proceed  with  the  other  steps  directed 

by  their  Act. 

If,  after  the  usual  notice  by  the  company,  the  landowner  or  wliere  the 
desire  the  price  to  be  settled  by  arbitration,  and  the  reference  P^ue^  by  ^° 
prove  abortive,  owing  to  the  non-appointment  of  an  umpire,  arbitration ; 
the  landowner  may,  after  the  time  has  expired  within  which 
the  Board  of  Trade  can  make  an  appointment,  apply  for  a 
mandamus  to  compel  an  assessment  by  jury  (j).    So,  where 
the  price  is  to  be  settled  by  arbitration,  a  mandamus  will  be 
granted  to  compel  the  company,  at  their  own  expense,  to  take 
up  the  award  (h). 

So  where  a  company,  within  the  limited  period,  enter  upon  or  where  the 
laud  under  the  8oth  section  of  the  Lands  Clauses  Consolida-  jj^s  entered 
tion  Act,  making  the  deposit  and  giving  the  bond  required  by  L"nd°*clauBes 
that  section,  and  retain  possession  until  after  the  expiration  ConBoMation 
of  that  period,  the  landowner  may,  and  it  rests  Avith  him  to, 
take  steps  to  have  the  amount  of  compensation  settled  under 
the  68th  section  :  he  is  to  state  what  sum  he  claims  ;  and  if 
the  company  within  twenty-one  days   enter  into  a  written 
agreement  to  pay  that  sum,  the  question  of  compensation  is 
settled;  but  if  they  dispute  the  amount,  it  is  then   to  be 
settled  by  arbitration  ;  or,  if  the  owner  give  notice  of  his  wish 
to  have  a  juiy,  then  by  a  jury,  which  the  company  are  required 
to  summon  within  twenty-one  days,  and  in  defaidt  thereof  are 
liable  to  pay  the  sum  claimed  (I)  ;  or  he  may  sue  them  upon 
the  bond. 

And  even  where  there  has  been  neither  notice  given  nor  Mandamus 
entry  made,  the  Court,  in  cases  where  the  duty  of  constructing  une"  nd^®'* 

{h)  See    Haynes    v.    Haynes,    vhi  (h)  Reg.  v.  S.  Devon  R.  Co.,  15  Jur. 

suprd ;  Rt  Arnold,  32  Bear.  691,  and  464. 

vide  suprd,  p.  196  ;  Sug.  79,  80.  (0  See  Doe  t.  N.  Stag.  R.  Co.,  15 

(t)  In  re  The  South  Yorhshvre,  d-c,  Jur.  944. 
R.  Co.,  14  Jur.  1093. 

Digitized  by  Microsoft® 


896 


REMEDIES  At  LAW  FOK  BEEACfl   OF   CONTEACT. 


C"^^P- ^^II'  the  line  is  imposed  upon  the  company,  will,  upon  the  appli- 
cation  of  a  landowner  over  whose  land  the  line  is  to  be 


make  neces- 
sary pur- 


made  (m),  although  he  be  a  shareholder  (n),  compel  the  com- 
pany to  proceed  to  complete  their  railway,  and  to  purchase 
the  necessary  land  for  the  purpose  (o) :  and  the  near  expira- 
tion of  the  time  limited  for  the  compulsory  purchase  of  land, 
is  no  answer  to  the  application,  unless  it  be  shown  that  there 
is  not  time  to  take  the  necessary  steps  to  entitle  the  company 
to  the  requisite  land  (p) :  nor  is  it  sufficient  to  show  that  the 
company  have  no  funds  in  hand  (q).  But  the  application  wiU 
be  refused  if  the  company  show  their  actual  inability  to  con- 
struct the  line  (r) ;  and  it  has  been  decided  that  the  words 
commonly  inserted  in  the  special  Acts  "  it  shall  be  lawful, 
&c.,"  are  merely  permissive  and  not  obligatory  (s).  And  the 
Court  will  not  thus  interfere  against  commissioners  under  a 
pxiblic  Act  (t). 


Action  of 
mandamus. 


The  Common  Law  Procedure  Act,  1854  (u),  introduced  a 
novelty  in  the  shape  of  an  action  for  a  mandamus  "to  fulfil 
any  duty  in  the  fulfilment  of  which  the  plaintiff  is  personally 
interested ;"  but  this  new  mode  of  procedure,  which  has 
seldom  been  resorted  to,  has  been  held  to  apply,,  not  to  the 
enforcement  of  a  duty  arising  out  of  a  personal  contract,  as, 
e.  g.,  an  agreement  to  grant  a  lease,  but  only  to  cases  where  a 
writ  of  mandamus  might  previously  have  been  obtained.  In 
such  cases  the  Statute  has  facilitated  the  remedy,  and  has  also 
extended  to  the  other  superior  Courts  of  Law  a  jurisdiction 
which  had  exclusively  belonged  to  the  Court  of  Queen's 
Bench  (x). 


(to)  Eeg.  V.  York  N..  ct  £.  R.  Co,, 
20  L.  J.  503. 

(n)  Reg.  t.  Amlergale,  tCr.,  R.  Co., 
15  Jur.  993. 

(o)  Reg.  V.  York.  N,  &  B.  R.  0<r., 
20  L.  J.  603. 

(p)  Reg.  V.  YorTc.  N.  &  B.  R.  Co., 
20  L.  J.  503. 

(5)  Beg.  V.  Lancashire  and  i'orJi- 
sldre  R.  Co.,  20  L.  J.  507. 

(»•)  See  Reg  v.  Qreai   Western  R. 


Co.,  1  El.  &  B.  774;  Great  Wcstei-n 
R.  Co.  V.  Reg.,  1  El.  &  B.  874. 

(a)  York  &  N.  M.  R.  Co.,  v.  Reg., 
1  El.  &  B.  858  ;  and  see  Edinlwrgh, 
Perth  &  Dundee  R.  Co.  v.  PhiUp,  3 
Jur.  N.  S.  249. 

(t)  Reg.  T.  Commissioners  of  Woods 
and  Forests,  15  Q.  B.  761. 

(m)  17&18  Vict.  0.125,8.  68. 

(x)  Benson  v.  Pa^uU,  2  Jur.  N.  S. 
425 ;  6  E.  &  B.  273;  see,  too,  Wode- 
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Unless  Courts  of  Law  are   furnished  with  the  requisite   Chap.  xvii. 

'■  Sect.  9. 


machinery,  they  cannot,  except  in  the  most  simple  cases, 
enforce  the  specific  perfonnance  of  contracts,  so  as  to  insure 
perfect  equity  between  the  parties ;  and  to  use  the  words  of 
Lord  Campbell,  "  if  they  attempted  to  exercise  the  jurisdiction 
within  the  area  occupied  by  Courts  of  Equity,  they  would 
be  launched  upon  an  illimitable  sea  without  chart  or 
compass"  (y).  A  recent  proposal  to  convert  these  lands- 
men into  pilots  by  Act  of  Parliament  does  not  appear  to 
have  been  received  by  them  with  any  particular  amount  of 
favour. 

house  V.  Farebmther,  5  E.  &  B.  277  ;  (y)  Per  Lord  Campbell,  C.  J,,  in 

Wood  V.  Copper  Miners  Co.,  17  C.  B.       Benson  v.  PauU,  ubi  supra. 
561:  Wcj-iv.  Laurie,  1  Hurl.  &  N.  452. 
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Chap.  XVII 1. 


Section  1. 

Specific 
performance, 


CHAPTEE   XVIII. 

AS  TO   SPECIFIC  PEKFOKMANCE. 

1.  Matters  relating  to  the  jurisdiction  generally. 

2.  By  whom  specific  performance  may  he  enforced. 

3.  Against  whom  it  may  be  enforced, 
i.  As  to  the  parties  io  the  suit. 

5.  As  to  the  bill. 

6.  As  to  the  late  mode  of  proceeding  by  claim  under  the  Orders 
of  April,  1850,  and  as  to  special  cases  underlS  &  14  Vict.  c.  85. 

7.  As  to  hovj  the  plaintiff's  case  may  be  sustained  in  the 
absence  of  a  written  agreement — fraud — pai't-performance — 
admission  by  defendant  of  parol  agreement — parol  variation  of 
uritten  agreement. 

8.  As  to  grounds  of  defence  negativing  plaintiff's  right  to 
specific  performance  except  with  a  variation  of  the  original 
agreement ;  viz.,  fraud — mistake — surprise — misrepn'esentation 
— unfulfilled  promise— parol  variation,  &c. 

9.  As  to  grounds  of  defence  negativing  in  toto  plaintiff's 
right  to  specific  performance  ;  vis.,  personal  incapacity — nature 
of  contract,  or  fraud,  &c.,  &c.,  attending  its  execution — matters 
relating  to  the  estate — title — or  consideration — plaintiff's  con- 
duct, &c.,  after  contract — election  of  other  remedy. 

10.  As  to  the  proceedings  in  tJie  suit;  viis.,  payment  of 
fwrchase-money  into  Court — reference  of  title  and  proceed- 
ings thereon — decree  for  plaintiff- — conveyance — decree  dis- 
missing bill. 

11.  As  to  costs.  [v 

(1  j_  TjlE_4!Eimary  (and,  until  recently,  the  only)  relief  to  be 
obtained  in  EquIiy)for  the  non-performance  of  the  contract,  is 
a  decree  fot  specific  performance,    At  one  time  there  was  a 
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floating  idea  in  the  profession  that  the  Court  might,  under  its  Chap,  xviii. 

general  jurisdiction,  award  compensation  for  non-performance,  -—^ — 

in  the  event  of  the  primary  relief  failing.*  Possibly,  the  remedy  in 
power  of  grantiiig  such  subsidiary  relief  may  be  inherent  in  ^l"i*y- 
the  Court  (a),  but  if  so,  the  whole  current  of  modern  authori- 
ties is  against  its  exercise  (b) ;  nor,  in  cases  prior  to  the  recent 
Act,  did  it  make  any  difference  that  compensation  was  sought 
not  against  the  owner  of  the  estate,  but  against  a  person  who 
falsely  assumed  authority  to  sell  (c) :  nor,  except  under  any 
special  circumstances,  would  a  prayer  in  the  alternative  for 
the  return  of  the  deposit  prevent  the  dismissal  of  the  bUl  (d). 

Now,  under  Lord  Cairns'  Act  (e),  whenever  the  Court  has  As  to  dama- 
ges under 
jmisdiction  to  entertain  a  suit  for  specific  performance,  it  Lord  Cairns' 

may,  in  its  discretion,  award  damages  to  the  party  injured,  '''• 
either  in  addition  to,  or  substitution  for,  the  primary  relief ; 
such  damages  to  be  assessed  as  the  Court  shall  direct.  But 
this  enactment,  -which  has  been  held  to  be  merely  prospec- 
tive (/),  has  not  enlarged  the  jurisdiction  of  the  Court,  so  as 
to  enable  a  plaintiff  to  sue  in  Equity,  as  at  Law,  merely  for 
damages  for  breach  of  contract.  Except,  therefore,  in  cases 
where  before  the  Act  the  Court  had  jurisdiction  to  entertain 
a  suit  for  specific  performance,  it  will  not  award  damages  (^). 
The  test  to  be  applied  in  each  case  is  whether,  at  the  date  of 
the  filing  of  the  biU,  the  plaintiff  had  or  had  not  a  good  title 
to  the  primary  equitable  relief  (h).  If  he  had,  then  it  is  im- 
material that,  in  the  interval  before  the  hearing  of  the  suit, 
the  contract  has  become  incapable  of  specific  performance ; 

(a)  See  Nelson  y.  Bridges,  2  Beav.      tion,  supi-a,  p.  705. 

239;  and  Sug.  233.  (/)  Wichs  v.  ffunt,  Johns.  380. 

(b)  Todd  V.  Gee,  17  Ves.  273  ;  (17)  Sogers  v.  OhaUis,  6  Jur.  N.  S. 
Sainsbttrg  v.  Jones,  5  Myl.  &  Cr.  1,  334 ;  27  Beav.  175 ;  Ckinnoch  v. 
see  p.  3;  WiMwms  ».  Sigden,  1  C.  Sainshury,  6  Jur.  N.  S.  1318;  and 
P.  C.  500/  )(.)  see  ffindleij  v.  Emery,  L.  E.  1  Eq. 

(c)  Sainshury  v.  Jones,  5  Myl.  &  52  ;  Middleton  t.  Magnay,  2  H.  &  M. 
Or.  1.  233,  236;  Lewers  y.  Earl  of  Shafies- 

{d)  Kendall  y.  Beckett,  2  Kuss.  &  lury,  L.  R.  2  Eq.  270.('/^ 

M.  90,  Oi.  (V)  See  Fergtmn  v.  iriVjoji,  L.  E, 

(e)  21   &  22  Vict.   c.  27,  sect.  2.  2Ch.  Ap,  77,  88,  91. 
See  as  to  damages  in  suits  for  injunc- 
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Chap.  XVIII.  as,  c.  (/.,  where  a  lease,  or  patent  (i),  the  subject-matter  of  the 

Sect.  1, 

contract,  has  expired.     If,  on  the  other  hand,  the  plaintiff,  at 

the  time  of  filing  his  bill,  had  no  equity  to  have  the  contract 
enforoed^as  where  its  subject-matter  is  such  that  the  decree 
of  the  Court  would  not  operate  upon  it — the  Act  has  no 
application  (7c). 

The  exercise  It  is  always  matter  of  discretion  with  the  Court,  whether  it 
tion  purely  °'  ^^^  award  damages  under  the  Act,  or  leave  the  plaintiff  to 
discretionary,  obtain  them  at  Law  (/) :  but  there  is  a  growing  disinclination 
to  remit  a  plaintiff  to  his  legal  remedies  if  adequate  relief  can 
be  given  in  Equity ;  and,  in  appropriate  cases  falling  within 
the  Statute,  damages  will  be  awarded,  even  though  not  spe- 
cially asked  for  by  the  bill  (m) ;  but  not  after  a  decree  for 
specific  performance  has  been  made,  unless  a  suppleinental 
bill  is  filed  for  the  purpose  (n).  An  inquiry,  however,  will 
not  be  directed  where  no  special  injury  is  alleged  and 
proved  (o) ;  or  where  the  injury  is  too  trivial  to  evoke  the 
interference  of  the  Court  (p).  In  such  cases  the  dismissal  of 
the  bill  is  without  prejudice  to  the  plaintiff's  right  to  bring 
an  action  (q).  Even  where  the  Court  has  power  to  grant  the 
primary  equitable  relief,  it  will  not  always  restrain  the  plain- 
tiff from  suing  at  Law  for  damages,  if  the  action  and  suit, 
though  arising  out  of  the  same  transaction,  are  for  different 
objects;  as,  e.g.,  where  B.  failed  to  perform  his  contract  with 
A.,  it  was  held  that  A.,  pending  a  suit  for  the  cancellation  of 
the  bills  of  exchange  which  formed  the  consideration  for  the 
contract  and  for  an  injunction,  might  also  sue  at  Law  for 
damages  for  breach  of  the  contract,  which  could  not  have 

(i)  See  DaieenpoTt  v.  Rylanda,  L.  E.  Sm.  355. 

1  Eq.  302 ;  case  of  injunction  to  stay  (»)  Corporation  of  Hythe  v.  East, 

infringement  of  patent.  L.  K.  1  Eq.  620. 

(k)  See  Lord  Cairns'  judgmeht  in  (o)  Ohinnoch    v.    Marchioness    of 


guson  V.   Wilson,  uhi  supr&;  and  Ely,  2  H.  &  M.  220;   reversed  on 

Bee  Sommesv.Sdge,  John.  669  ;  Norris  other  grounds,   11  Jur.  N.  S.  329; 

V.  Jackson,  1  J.  &  H.  319  ;  Barley  v.  Middleton  v.  Magnay,  2  H.  &  M.  233. 

WhUtaker,  4  Drew.  184.  {p)  Clarke  v.  Clarke,  L.  E.  1  Ch. 

{I)  Bimll  V.  PritcJuwd,  L.  E.  1  Ch.  Ap.  16. 

Ap.  244.  (g)  Robson  v.  Whittingham,  L.  E. 

(m)  Cation  V.  Tf2^M,  32  Beav.  266  ;  1  Ch.  Ap.  442;    and  see   Clarke  v. 

see  Curriers'   Co.  v.  Corhett,  2  Dr.  &  Clarke,  uU  eupr&. 
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been  specifically  enforced  (r).    The  right  to  damages  may  be  Chap,  xviii. 
forfeited  by  the  plaintiff's  own  laches  (s).  '— — 

The  amount  of  damages  may  be  assessed  by  the  Court  itself  How  the 
either  with  or  without  a  jury,  or  by  a  Court  of  Common  Law  assessed!""' 
at  Nisi  Prius  or  at  the  Assizes,  or  before  the  Sheriff,  or,  (as  is  the 
usual  practice  in  suits  for  specific  performance,)  may  be  ascer- 
tained by  an  inquiry  in  Chambers  (t).  Where  the  damages 
are  to  be  assessed  before  the  Court  itself,  or  to  be  ascertained  in 
Chambers,  the  defendant  may,  on  taldng  out  a  summons  for 
the  purpose,  pay  a  sum  into  Court  in  respect  of  the  damages ; 
and  if  the  sum  paid  in  exceeds  the  damages  awarded,  the 
plaintiff,  as  a  general  ride,  must  pay  the  costs  of  the  trial  on 
.inquiry  (u). 

The  statutory  remedy  by  way  of  damages  being  merely  Only  awarded 
subsidiary  to  the  primary  equitable  relief,  it  is  only  necessary  ^r  specific 
to  consider  in  what  cases  a  suit  for  specific  performance  will  performance 
lie.     The   jurisdiction,  we  may  premise,  is  purely  equitable. 
Thus,  the  Court  of  Eeview  (or  now  the  Court  of  Bankruptcy) 
cannot  enforce  specific  performance  against  a  purchaser  who 
has  not  expressly  submitted  himself  to  the  jurisdiction  (.r) ; 
nor,  perhaps,  even  against  one  who  is  willing  so  to  submit 
himself  (2/). 

The  principle  by  which  Courts  of  Equity  have  professed  Inadequacy 
to  be  guided  in  decreeing  specific  perfonnance  of  a  contract  principle  on 


for  purchase,  is,  that  damages  at  Law  may  not,  in  the  parti-  performance 


■B-hich  specific 
performs 
cular  case,  afford  a  complete  remedy  (z)  :  they  will,  therefore,  decreed. 

decline  to  interfere  if  the  subject-matter  of  the  contract  be 

such  that  both  vendor  and  purchaser  would  be  reimbursed  by 

(r)  Angh-DanuhianCo.y.Rogei-son,  231;   Ex  parte  Sideboiham,  3  D,  & 

L.  B.  4  Eq.  3.  C.  818 ;  and  £x  parte  Barrington,  i 

(s)  Lancaster  v.  De  Trafford,  8  Jur.  T>.  &  C.  461. 

N.  S.  873  ;  CoUinsy.  Stutdey,TW.n.  (y)  See  Ex  parte  Bennett,  10  Ves. 

710.  382. 

(«)  See. 21  &  22  Vict.  c.  27,  ss.  3,  6.  (z)  See  Adderley  v.  Biaon,  1  Sim. 

(u)  See  Ord.  XLL,  40.  &  St.  610  ;  Pans  0.  Co.  v.   Crystal 

(k)  Ex  paHe    Cutts,  3    Dea.  242,  Palace  Co.,  1  Jur.  K.  S.  720. 
OTerruling  Ex  parte  Gould,  1  G.  &  J. 
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Chap.  XVIII.  damagesy^s  on  an  ordinary  (a)  agreement  for  the  sale  of 
°  stock  (J).     In  the  case  of  land,  the  purchaser's  right  to  sue 

can  never  be  cLuestioned  upon  this  ground  ;  for  the  land  may, 
to  him,  have  "  a  peculiar  and  special  value  "  (c), 


The  jurisdic- 
tion however 
not  confined 
to  contracts 
for  sale  of 
land ; 


hut  may 
extend  to 
chattels ; 


or  railway 
shares  ; 


The  jurisdiction,  however,  is  not  confined  to  contracts  for 
the  sale  of  an  interest  in  land ;  for,  although  the  Court  will 
seldom  interfere  in  respect  of  chattels,  partly  because  of  their 
fluctuating  value,  and  partly  because  damages  at  Law  are  a 
sufficient  remedy  for  a  breach  of  contract,  yet,  where  it  is 
shown  that  damages  are  not  an  adequate  compensation,  the 
principle  on  which  the  Court  decrees  specific  performance  is 
just  as  applicable  to  a  contract  for  the  sale  of  chattels  as  to  a 
contract  for  the  sale  of  land.  Thus  a  contract  for  the  sale  of 
articles  of  unique  character,  as  rare  china  (d),  may  be  enforced  ; 
so  too,  it  is  conceived,  where  the  chattels  can  only  be  advan- 
tageously procured  from  the  person  who  has  contracted  to  sell 
them.  Thus,  a  contract  for  the  sale  of  a  barge  (e)  has  been 
enforced ;  so  of  a  patent  (/) ;  so,  of  the  goodwill  of  a  business, 
where  it  is  sold  in  connection  with  the  property  (^r).  The 
Courts  of  Law  now  have  power  to  order  specific  delivery  of 
the  chattels  or  goods  sold  (h)  ■;  but  this  has  not  ousted  the 
jurisdiction  of  a  Court  of  Equity  (i). 

So,  although  an  agreement  for  the  transfer  of  stock  will  not 
be  enforced  (k) ;  yet,  in  the  case  of  shares  in  a  railway  or  other 

557.  As  to  chattels  generally,  and 
the  distinction  between  contracts  and 
trusts,  see  Pooley  r.  Budd,  14  Beav. 
34;  PdOard  y.  Clayton,  1  Jur.  N.  S. 
342,  V.-C.  W. 

(g)  Darbey  t.  WhittaJcer,  4  Drew. 
134 ;  and  see  Cooper  v.  Mood,  26  Beav. 
293. 

(h)  See  the  Common  Law  Pro- 
cedure Act,  1854,  17  &  18  Vict. 
V.  126,  s.  78  ;  and  the  Mercantile  Law 
Amendment  Act,  19  &  20  Vict.  c.  97, 
3.  i 

(i)  See  Falcke  v.  Gray,  nbi  supra. 

(h)  Cud  v.  Sutter,  uii  mtprd ;  but 
a  contract  for  the  sale  of  an  annuity 


(a)  As  to  what  special  circum- 
stances wUl  affect  the  general  rule, 
see  cases  cited  infrd,  fi.  903  ;  Doloret 
V.  RothscMd,  1  Sim.  &  St.  590 ; 
Pooley  V.  Budd,  14  Beav.  34. 

(6)  Cud  V.  Rutter,  1  P.  Wms.  570  ; 
1  Wb.  &  T,  L.  C.  640 ;  Nuthrovm  v. 
Tliomton,  10  Ves.  159, 16lIX/ 

(c)  1  Sim.  &  St.  610.  ^ 

{d)  Falcke  v.  Cray,  4  Drew.  651, 
658  ;  and  see  Pusey  v.  Pusey,  1  Vern. 
273  ;  Duke  of  Somerset  v.  Cookson, 
3  P.  Wms.  390(/y 

(e)  CharingboMy.  Curtis,  21  L.  J. 
Ch.  541. 

(/)  Coquet   V.   Gibson,    33    Beav. 
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public  company  which  are  limited  in  number,  and  not  always  ^^^v-  xviii. 

Socli.  1. 

to  be  had  in  the  market  (Z),  specific  performance  may  be — 

decreed  (m)  ;  even  though  nothing  has  been  paid  upon  them, 
and  there  is  no  pecuniary  consideration  for  the  transfer  (n)  : 
and,  in  one  case,  where  the  deed  of  settlement  of  a  joint-stock 
company  provided  that  no  shareholder  should  be  at  liberty  to 
transfer  his  shares,  except  in  such  manner  as  the  board  of 
directors  should  sanction,  specific  performance  of  a  contract 
for  the  sale  of  shares  was  decreed,  notwithstanding  the  refusal 
of  the  du'ectors  to  allow  the  transfer  (o) ;  and  the  fact  of  a 
call,  of  which  the  purchaser  has  no  notice,  having  been  made 
at  the  date  of  the  purchase,  does  not  invalidate  the  contract  (p). 
If  the  shares  are  bought  through  a  broker,  the  purchaser  takes 
subject  to  the  established  usages  of  the  stock  exchange  (g). 

Before,  however,  the  Court  will  decree  specific  performance  where  dama- 

£r6s  would,  be 

of  a  contract  to  take  shares,  it  must  be  conclusively  shown  an  inadequate 
that  the  remedy  at  Law  is  inadequate  (r).  ^^^^  ^' 

The  fact  of  the  land,  the  subject-matter  of  the  contract.  Where  the 
being  out  of  the  jurisdiction,  is  no  bar  to  the  suit,  if  the  thejurisdic- 
parties  are  subject  to  the  jurisdiction  of  the  Court  (s).  '"""■ 


payable  out  of  the  dividends  of  stock  Sheppwrd  t.  Murphy,  Jr.  Eep.  1  Eq. 

may  be  enforced.   See  WUliy  v.  Cottle.  490,  specific  performance  has  been 

I  Sim.  &  Stu.  174 ;  1  Turn.  &  E.  TfT/  refused  in  such  a  case  on  the  ground 
(i)  See    Duncuft   v.    Albrecht,    12  of  want  of  privity  of  contract  between 

Sim.  189  ;  affirmed  199.  the  vendor  and  sub-purchaser.     See, 

(m)  Shaw  v.  Fisher,  2  De  G.  &  S.  too,  GrieseU  v.  Brislowe,  L.  R.  8  C.  P. 

II  ;  Wynve  v.  Price,  3  De  G.  &  S.  112  ;  Davis  v.  Haycoch,  L.  R.  SExch. 
310.  (■3;  373. 

(n.)  dheale  v.  Kenward,  3  De  G.  &  (q)  Stray  v.  Jiussell,  5  Jur.  N.  S. 

Jo,  27.  1295;affirmed,  6  Jur.  N.  S.  168. 

(0)  Poole    V.   Mtddleton,   29   Bear.  (r)  Oriental  Inland  Steam   Co.  v. 

646.  Sriggs,  2  H.  &  M.  625. 

{p)  Hawkins  v.   MeUhy,  L.   R.   3  (a)  Penn  v.  Lwd  Baltimore,  1  Ves. 

Ch.  Ap.   188,    reversing   V.-C.  W.,  445;  2  Wh.  &  T.  L.  C.  767;  Jachson 

L.  R.  4  Eq.  572.     See  this  case  as  to  v.  Petrie,  10  Ves.  164  ;  Cood  y.Cood, 

the  right  of  the  original  vendor  to  S3  Bear.  314;  9  Jur.N.S.  ISSSfAsto 

enforce  specific  performance  against  a  enforcing  claim  against  the  proceeds 

sub-purchaser,  where  there  has  been  of  sale  of  land  out  of  the  jurisdiction, 

a  series  of  successive  sales  and  pur-  see  Waterhouse  v.  StamOeld,  9  Ha. 

chases ;   but  in  a  case   in   Ireland,  234 ;  10  Ha.  254. 
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Chap.  XVIII.      A  vendor  has  a  mere  pecuniary  demand  against  his  pur- 

'- —  chaser  who  refuses  to  complete,  which  may  be  enforced  by 

mutuality  of    ^^  action  at  Law.     If  the  conveyance  has  been  executed,  he 

remedy,  jj^^^y  ^j^  g^Q[-^  a,n  action,  recover  the  whole  purchase-money ; 

vendor  want-  •'  ^  •'  ' 

ing  only  if  no  conveyance  has  been  executed,  he  has  the  land,  and  may 

money,  may     recover  the  difference  between  the  price  agreed  upon  and  the 

Bue  m  Equi  y.  estimated  price  on  a  resale ;  and,  in  either  case,  any  special 

damage  which  he  may  have  sustained  by  reason  of  the  breach. 

His  case,  therefore,  is  not  one  in  which  the  relief  at  Law  is 

inadequate ;   but    upon  the    principle  of  affording  mutual 

remedies,  the  Courts  will  nevertheless  entertain  a  vendor's 

bill  (t),  in  every  case  where  the  purchaser  might   sue  for 

specific  performance  of  the  contract ;  and  it  makes  no  difference 

whether  the  consideration  be  a  life  annuity,  or  a  gross  sum  (m)  ; 

and  although  the  consideration  be  paid,  the  right  of  the  vendor 

to  be  relieved  from  liabilities  attaching  to  the  ownership  will 

sustain  the  suit  («). 

Upon  a  purchase  by  a  railway  company,  it  is  no  defence  to 
the  landowner's  suit,  that  the  price  of  the  land,  and  the  com- 
pensation for  damage  consequential  on  its  purchase,  are  by 
the  agreement  amalgamated  in  a  single  sum  (y). 

As  to  building  In  some  of  the  earlier  cases  specific  performance  of  contracts 
to  build  and  execute  works  has  been  decreed  iu  Equity ;  but 
in  a  recent  case  (s),  V.-C.  Wood  considered  that  the  later 

(i)  Withy  T.   Oottk,  1  Sim.  &  S.  -when  the  suit  is  by  the  vendor. 

174  :  Adderley   v.  Dixon,   ib.   607  ;  (x)  See  Sham  v.  Fisher,  2  De  G.  & 

Kermy  t.    WexJiam,   6  Madd.   355 ;  S.  11 ;  on  further  directions,  1  Jur. 

aiffm-dy.  TurreU,   1  Y.  &  C.  C.  C.  N.  S.  971 ;  affirmed,  1065;  5  Do  G. 

138  ;  see  V.-C.  "Wigi-am's  judgment  M.  &  G.  596  ;   Clieale  v.  Kenward,  3 

in  Adams  v.  Slackwatt  R.  Co.,  13  Jur.  De  G.  &  Jo.  27  ;    Wyntie  v.  Price,  3 

621 ;   Webb  v.  D.  P.  R.  Co.,  1  De  G.  De  G.  &  S.  310  ;  see  EumbU  t.  Lang- 

M.  &G.  528  ;  Regent's  Canal  Co.  v.  ston.,    7  M.   &    W.  517;    Walker  v. 

Tl'are,  23  Beav.  575;   Coquet  v.  Oib-  BartUtt,   17  C.  B.  446;  aMimed,  2 

son,  33  Beav.  557^)C )  Jur.  N.  S.  643. 

(«)  Clifford  V.  Tiirrell,  ubi  suprd  ;  (y)  Webb  v.  Direct  London,  die,  R. 

affirmed,  9  Jur.  633.    As  to  the  small  Co.,  9  Ha.  129,  139  :   reversed  on  the 

amount  of  the  purchase-money  being  general  question,  1  De  G.  M.  &  G. 

no  bar  to  the  jurladlotion,  see  Bennett  .')21.        ) 

V.   Smith,   16   Jur.  .421;  serf  juoejv,  («)  Z(«!/ v. /n/oison,  2  H,  &  M.  118  ; 
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authorities  were  entirely  opposed  to  such  a  practice,  and  that  chap,  xviir. 
the  proper  course  in  such  cases  was  to  direct  an  inquiry  as  to         ^°  ' ''' 


damages.  Thus,  where  the  agreement  was  to  gi-ant  a  lease,  so 
soon  as  the  lessee  should  have  built  a  house  of  a  specified 
value  "  according  to  a  plan  to  be  submitted  to  and  approved 
by  the  lessor,"  and  which  the  lessee  agreed  to  do,  and  to  take 
the  lease,  specific  performance,  at  the  suit  of  the  lessor,  was 
refused  (a).  In  a  later  case,  where  there  was  an  agreement 
for  .1  lease,  with  a  stipulation  that  the  lessor  should  put  tlio 
house  "in  substantial  and  decorative  repair,"  the  Court 
decreed  specific  performance  at  the  suit  of  the  lessee,  with  an 
inquiry  whether  the  repairs  had  been  properly  executed  ;  and 
if  not,  then  an  inquiry  as  to  damages  (&).  Here,  however,  the 
Court  did  not  affect  to  enforce  the  agreement  to  repair.  In 
an  earlier  case,  the  Court  of  Appeal  held  that  an  agreement  to 
take  a  lease,  if  the  house  were  put  "  into  thorough  repair," 
and  the  drawing-rooms  "  handsomely  decorated  according  to 
the  present  style,"  could  not  be  enforced  at  the  suit  of  the 
lessor,  but  the  decision  seems  to  have  rested  on  the  ground 
that  the  terms  used  were  too  indefinite  to  be  enforced  (c). 

A  distinction  has,  however,  been  drawn  between  the  case  of  Distinction 
a  contract  v/ith  a  builder  to  build  a  house,  and  the  case  of  a  buikliDffor 

contract    for    the    sale   and  purchase  of  land,  where  some  pthev  woilc  is 

by  way  of 
stipulated  building  or  work  lias  to  be  carried  out  by  either  easement  or 

party,  by  way  of  easement,  or  of  accommodation  for  the  other,  tjon. 

Thus,  in  a  recent  case,  where  A.  agreed  to  sell  a  piece  of  land 

to  B.,  and  A  was  to  make  a  new  road  of  which  B.  was  to  have 

the  user,  and  B.  was  to  expend  £3000  in  building  a  house  upon 

the  land,  it  was  held  that  there  was  nothing  in  the  nature  of 

the  contract  to  prevent  its  being  specifically  enforced  (rQ.    So, 

A^']lere  a  railway  company  agreed  with  a  landowner  through 

see,  too,  Cooper  v.  Jarnian,  L.  R.  3  M.  &  G.  328.     Vide  infra,  p.  946. 
]5q,  98_  (d)  WeUs  v.    Maxwell,    32   Bear. 

(a)  Brace   v.    Wehnej-t,    25    Beav.  408  ;  affirmed,  9  Jiir.  N.  S.  1021 ;  but 

348,  the  point  which  we  are  considering 

(i)  Samuda  v.  Zawford,  8  Jur.  N.  S.  does  not  appear  to  have  been  argued 

y3g  on  tlie  appeal. 

(c)  Taylor  v.  Partington,  7  De  G, 

VOi,.  II.  ■?  •' 
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Chap.  XVIII.  vfhose  estate  their  line  would  pass,  to  construct  and  maintain 

— —  a  siding,  with  all  necessary  approaches  for  puhlic  use,  the 

Court  decreed  specific  performance  of  the  contract,  so  far  as 
it  related  to  the  construction  of  the  siding  ;  and  a  stipulation 
in  the  agreement  as  to  the  proper  maintenance  of  the  work 
when  constructed  was  held  to  be  no  reason  for  withholding 
relief  (e).  So,  in  a  very  recent  case,  where  a  railway  com- 
pany in  purchasing  land  agreed  with  the  vendor  that  a 
portion  of  it  should  he  "  for  ever  thereafter  used  and  employed 
as  and  for  a  first-class  station  or  place  for  the  purpose  of 
taking  up  and  setting  down  passengers,"  the  vendor  was  held 
entitled  to  a  decree  ordering  the  company  to  supply  the  neces- 
sary accommodation  for  a  first-class  station  (to  be  ascertained 
at  Chambers)  (/).  So,  too,  in  a  suit  for  specific  performance, 
a  railway  company  was  compelled  to  construct  a  drain  under 
their  line  for  the  convenience  of  an  adjoining  proprietor  (g). 
These  cases  seem  to  show  that  the  reason  often  alleged  for 
the  refusal  of  the  Court  to  interfere  in  the  case  of  building 
contracts,  vie.,  that  it  has  no  sufficient  means  of  ascertaining 
whether  the  work  has  been  properly  executed,  or  the  stipu- 
lated amount  expended  thereon  (A),  is  not  always  an  operative 
reason.  Where  the  default  is  on  the  part  of  the  vendor,  the 
Court  may  in  some  cases  virtually  enforce  it,  by  allowing  the 
purchaser  to  execute  the  work,  and  to  deduct  his  costs  of 
doing  so  from  his  unpaid  purchase-money  (i). 


Where  there 
has  been  part 
performance 
of  a  contract 
of  this  descrip- 
tion. 


So,  part  performance  of  a  contract  of  this  description  has, 
in  some  cases,  been  held  to  give  the  Court  a  jurisdiction  to 
enforce  it,  which  it  would  not  have  had,  if  the  contract  had 
remained  wholly  incomplete.  Thus,  where  a  conveyance  con- 
tained a  'covenant  by  the  purchasers  with  the  vendor  that 
they  would  make  a  road  and  erect  a  market-house,  and  they 


(e)  LytUm  v.  0.  N.  B.  Co.,  2  K.  &      N.  S.  773. 


Jo.  394  ;  see,  too,  Sanderson  v.  Cocker- 
mouth,  &c.,  R.  Co.,  11  Beav.  497. 

(/)  ffood  V.  North-Eastern  B.  Co., 
L.  E.  8  Eq.  666. 

(g)  Powell  T.  G.   W.  B.  Co.,  1  Jur. 


{h)  See  Brace  v.  Wehnert,  vbi 
svpra. 

(i)  See  and  consider  Wells  v.  Max- 
well, 32  Beay.  408  ;  9  Jur.  N.  S.  565, 
567. 
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entered  into  possession  and  made  the  road,  but  neglected  Chap,  xviii. 
to  build  the  market-house,  V.-C.  Wigram  observed  that  ^^=^^_ 
the  purchasers  having  had  the  benefit  of  the  contract  in 
specie,  the  Court  would  go  any  length  that  it  could  to 
compel  them  to  perform  their  obligations  under  it  (Ic) ;  but 
unless  the  terms  of  the  contract  are  sufficiently  definite,  part 
performance  cannot  be  relied  on  as  a  ground  for  enforcing 

it  (0. 

The  result  seems  to  be  that,  as  a  general  rule,  the  Court  General 

.,,.,,.  •,    /.         1  .n  n  remarks  on 

Will  not  entertain  a  suit  for  the  specific  performance  of  a  the  casea. 

contract,  -wholly  or  principally  for  tlie  erection  of  buildings, 
or  tiie  execution  of  other  specified  works,  by  either  party; 
but  that,  where  the  contract  has  been  partly  performed,  and 
the  parties  cannot  be  restored  to  their  original  position,  or 
where  the  execution  of  the  stipulated  work  is  only  a  sub- 
sidiary term  of  the  contract,  specific  performance  may,  but 
will  not  necessarily,  be  decreed. 

So  too,  partly  on  the  ground  of  the  incapacity  of  the  Court  Contract  for 
to  execute  the  contract,  and  partly  in  consequence  of  the  wiUnoten-' 
uncertainty  of  the  subject-matter,  specific  performance  of  an  f'^'eed,  except 
agreement  for  the   sale  of  the  good-wiU  of  a  business  is 
refused  (m);  except  in  cases  where  the  good-will  is  sold  in  con- 
nection with  the  property  to  which  it  is  attached  (n) :  but  the 
Court  will  interfere  by  injunction  to  restrain  a  breach  of  an 
agreement  not  to  carry  on  a  similar  business  within  specified 
limits  (o) ;  which,  however,  must  be  reasonable  (p). 

So,  as  a  general  rule,  the  Court  wUl  not  enforce  an  agree-  nor  a  contract 
ment  to  become  partners  (q),  or  to  contribute  a  specified  sum  partners; 

(A)  Price  Y.    CorporaCion  of  Pen-  Drew.  134,  140. 
eance,  4  Ha.  506  ;  see  too  Storer  v.  (o)  Avery  v.  Lmigford,  Kay,  663. 

O.  W.  R.  Co.,  2  Y.  &  C.  C.  C.  48.  (p)  See  Barms  v.  Parsons,  32  Bear. 

(I),  South  Wales  R.  Co.  v.  Wythes,  1  328,  and  cases  cited. 
K.  &  Jo.  200,  and  see  judgment/s(  /  (g)  See  Sheffield  Oas,<kc.,Co.  v.Mwr- 

(to)  %&e  Bonier  t.  ConoUy,  ij.  &  mom,  17  Beav.  294 ;  and  see  Lindley, 

W.  576  ;  Coslake  v.  Till,  1  Russ.  376.  947—949. 

(»)  See  Darbey   r.     Whittaher,    4 
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Chap.  XVIII.  towards  the  partnership  capital  (?•) ;  for  iu  such  cases  its  decree 

— —   -would  either  he  altogether  nugatory,  or  incapable  of  being 

adequately  enforced. 

« 

nor  a  contract       The  Court  has  refused  to  enforce,  on  behalf  of  a  lessor,  a 
tenancy^  ^       contract  for  a  yearly  tenancy  (s) ;  nor  will  it,  except  under 
very  special  circumstances,  enforce  an  agreement  for  a  lease, 
when  the  term  has  expired  by  effluxion  of  time  (t). 

Whethei;  Whether  the  mere  fact  of  the  defendant  being  bound  under 

existence  of 

easier  remedy    an  Act  of  Parliament  to  complete  the  contract,  and  of  the 

is  a  bar.  ^™  plaintiff  having  an  easier  remedy  by  mandamus,  will  prevent 
the  latter  from  resorting,  (if  he  please,)  to  a  Court  of  Equity, 
has  been  doubted  (m).  In  one  case  (as),  where  a  railway  com- 
pany, being  authorized  and  required  by  their  special  Act,  with 
the  consent  of  a  majority  of  the  proprietors,  to  purchase  a 
canal,  refused  to  carry  out  an  agreement  for  the  purchase 
which  had  been  entered  into  by  the  projectors  of  the  company, 
a  bill  by  the  vendors  for  specific  performance  was  dismissed 
upon  the  ground  that  there  was  no  contract  under  the  corpo- 
rate seal ;  and  V.-C.  Wood  expressed  it  as  his  opinion  that 
where  the  contract  is  not  under  the  seal  of  the  company,  or 
signed  by  two  directors,  as  provided  by  the  Lands  Clauses 
Consolidation  Act,  or  where  any  question  as  to  the  terms  of 
the  agreement  is  left  open,  the  proper  mode  of  enforcing  the 
obligations  imposed  upon  the  company  by  their  special  Act  is 
by  mandamus,  and  not  by  bill  for  specific  performance.  It  is 
now,  as  we  have  seen  (i/),  well  settled  that  where  the  land 


(r)  &ichel  v.  MosentJuil,  30  Beav. 
471. 

(s)  Clayton  t.  Illmguiortk,  10  Ha. 
451 ;  and  see  an  Article,  3  Jur.  N.  S. 
201. 

(t)  See  Walters  y.  Northern  Goal 
M.  Co.,  2  Jur.  N.  S.  1 ;  affirmed,  6 
De  G-.  M.  &  G.  629. 

(«)  See  Walker  v.  Eastern  Counties 
JR.  Co.,  6  Ha.  594 ;  Adams  v.  Black- 
waU  R.  Co.,  13  Jur.  620,  V.-C.  W., 
reversed  on  appeal,  2  Mac.  &  G.  118  ; 
6  Eail.  Ca.  271 ;  Pinohin  v.  L.  &  B.  B. 


Co.,  1  K.  &  J.  68  ;  5  De  G.  M.  &  G. 
851 ;  see  also  Jlyde  v.  Edwards,  12 
Beav.  160,  253 ;  and  King  v.  Boc?ulale 
Canal  Co.,  15  Jur.  896,  Q.  B.  ;  Leo- 
minster Canal  Co.  v.  Shrewsbury  and 
Hereford  B.  Co.,  3  K.  &  Jo.  654  ; 
Regent's  Canal  Co.  v.  Ware,  23  Beav. 
575. 

(x)  Leominster  Carnal  Co.  v.  Shrews- 
bury amd  Hereford  B.  Co.,  3  K.  &  Jo. 
654. 

(y)  Vide  supra,  pp.  195,  895,  and 
eases  there  cited. 
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is  taken  by  the  company  under  their  compulsory  provisions,  Chap.  XVIII. 

oecfc.  1. 
mere  service  of  notice  to  treat,  though  it  entitles  the  land-    

owner  to  proceed  by  mandamus,  does  not  of  itself  constitute 
an  agreement  which  can  be  specifically  enforced  in  Equity. 
Where  the  company  may  obtain  the  same  advantage  by  pro- 
ceeding under  this  Act,  they  will  not,  even  if  successful,  be 
allowed  their  costs  of  a  suit  for  specific  performance  (2). 

Where  a  railway  company  takes  land  by  private  contract, 
the  jurisdiction  of  the  Court  to  enforce  particular  stipulations 
as  to  easements,  &c.,  is  not  ousted  by  the  provisions  of  the 
Eailway  Acts  (a). 

If  a  plaintiff  proceed  both  at  Law  and  in  Equity  for  the  Plaintiff 

same  subject-matter,  he  may,  by  order  of  course  (b),  be  com-  ceed  at  once 

pelled  to  elect  between  his  action  and  suit  (c) :  and  this  relief  ?*  Law  and 

'in  Equity. 

has  been  afforded  where  a  landlord  had  filed  a  bill  against  liis 
tenant  for  specific  performance  of  an  agreement  to  take  a 
lease,  and  was  also  suing  him  for  use  and  occupation  of  the 
premises  during  part  of  the  term  (d)  :  but  where  the  action  is 
brought  for  the  non-performance  of  particular  acts, — e.  g.,  to 
improve  or  repair  the  property, — the  performance  of  which  is 
not  specifically  prayed  by  the  bill,  or  which  are  acts  the 
specific  performance  of  which  cannot  be  decreed,  and  the 
action  is  brought  only  for  such  damages  as  were  sustained  up 
to  the  time  of  its  commencement,  no  case  for  election  seems 
to  arise  (e).  And  where,  before  Lord  Cairns'  Act  (/),  a 
plaintiff  in  Equity  might  at  the  same  time  have  sued  for 
damages  at  Law,  he  may  still  do  so,  notwithstanding  that 


(«)  Regent's  Canal  Co.  v.   Ware,  23  ellyn,  10  W.  E.  506,  V.-C.  K.  ; 

Beav.  676.  v.  Dv,Tce  of  Montrose,  26  Beav.  45,  47. 

(u)  Sanderson  v.  Cochermouth,  &c..  As  to  election  between  home  and  co- 

M.  Co.,   2  H.  &  Tw.  327  ;   Lytton  v.  lonial  litigation,  Anstrvther  v.  AraMn, 

a.  N.  B.  Co.,  2  K.  &  Jo.  394.  6  Moo.  P.  C.  286. 

(5)  As  to   the  proper   mode  and  (d)  Ambrose  \.  Nott,  2  Kg,.  6i9 ;  see 

time  for  applying  for  the  order,  see  Jlole  v.  Pearce,  6  Ha.  408. 

Dan.  Ch.  Pr.  p.  757.  (e)  See  Feimings  T.  Humphery,   4 

(c)  Danl,  Ch.  P.  766,  et  seq. ;  RoyU  Beav.  1,  7. 

r.  Wynne,  Cr.  &  P.  262  ;  Anm.,  20  (/)  21  &  22  Vict.  c.  27. 
L.  T.  60  ;  and  see  Faulkner  v.  Iikw' 
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Chap.  XVIII.  damages  might  have  been  asked  for  and  obtained  in  the 

Sect.  1.  .    ,^         ° 
suit  (ff). 

Specific  per-         And  although  the  agreement  may  in  itself  .vest  in  the 

when  decreed,  purchaser  the  interest  contracted  for  (h),  yet,  if  it  appear  on 

tract  may""''    its  face  that  a  further  instrument  is  necessary  to  carry  out 

vest  estate  in    the  intentions  of  the  parties,  the  Court  vriU  decree  specific 
purchaser. 

performance  of  the  agreement  in  that  particular  (i).     And  the 

Court  win  decree  specific  performance  of  a  special  stipulation 

in  the  agreement,  e.  g.,  that  the  vendor  shall  give   a  bond 

against  carrying  on  a  specified  trade  within  certain  limits  (k) : 

that  is,  if  the  agreement  be  one  which  has  been  performed,  or 

can  be  enforced,  in  all  its  other  material  terms  (?). 


The  relief  is 
purely  disore- 
tionarj'. 


Lastly,  we  may  remark  that  the  granting  or  withholding  of 
relief  in  suits  for  specific  performance  is  always  a  matter  of 
discretion  with  the  Court  {m) — a  discretion,  however,  which 
is  to  be  exercised,  not  arbitrarily,  but  according  to  fixed  and 
settled  rules,  and  to  be  regulated  upon  grounds  which  will 
make  it  judicial  (ti). 


Section  2. 

By  whom 
specific  per- 
formance may 
be  enforced 

Enforced  in 
Equity  at 
suit  of  pur- 
chaser, or 
his  repre- 
sentatives in 
interest  ; 


(2.)  By  whom  specific  performaTice  may  he  enforced. 

Equity  will  enforce  specific  performance  of  the  contract 
for  sale  at  the  suit  of  the  purchaser  himself,  or  of  his  repre- 
sentatives in  interest, — siich  interest,  it  must  be  remembered, 
being  the  right  to  take  the  estate  on  payment  of  the  purchase- 
money; — e.g.,  his  alienees  by  act  inter  vivos  (o),  or  assignees 


(g)  See  Anglo'Daniibian  Co.  v. 
tlogerson,  L.  R.  4  Eq.  3 ;  and  vide 
euprH,  p.  901. 

(A.)  Sed  vide  awpra,  p.  228. 

(i)  Fcrmer  v.  Hepburn,  2  Y.  &  C. 
C.  C.  159. 

(i)  Avery  v.  Lcmgford,  Kay,  663  ; 
and  Sise  Ha/rma  v.  Parsons,  32  Bear. 
828,  as  to  what  are  reasonable  limits. 

(Q  South^Wales  R.  Co.  t.   Wythes, 

Kay  &  J.  186,  affirmed,  5  De  G. 


M.  &  G.  880  ;  PoUwd  r.  Clayton,  1 
Kay  &  J.  462. 

(m)  'Cox  v.  Middltton,  2  Dre.  209  ; 
Pyrlce  v.  WaMingham,  10  Ha.  1  ; 
Watson  v.  Marston,  4  De  G.  M.  &  G. 
230  ;  Bennett  v.  Smith,  16  Jur.  422. 

(n)  See  White  v.  Damon,  7  Ves. 
30,  35 ;  Maywood  v.  Cope,  25  Bear. 
140,  15^/; 

(o)  See  Ndthorpe  v.  Holgate,  1  Coll. 
218. 
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in  bankruptcy  (jp),  or  committees  in  lunacy  {q),  or,  in  case  of  Chap,  xviii. 

Lis  death,  by  his  real  or  personal  representatives  (according ^-^— 

to  the  nature  of  the  estate  contracted  for). 

So,  the  contract  for  purchase  may  be  enforced  at  the  suit  of  <"■  of  rendor 

or  his  repre- 

the  vendor  himself,  or  ms  representatives  m  interest ; — such  Bentativeu 
interest,  it  must  be  remembered,  being  the  right  to  receive  "^  "^  *'^^' " 
the  purchase-money  on  a  conveyance  being  given  of  the 
estate  ; — e.  g.,  his  alienees  by  act  inter  vivos  (r),  or  assignees  in 
bankruptcy  (s),  or  committees  in  lunacy  {t),  or,  (in  the  case 
of  death,)  by  his  executors  or  administrators  (w) :  so,  if  the 
contract  have  been  entered  into  by  a  tenant  for  life,  in  due  {x) 
exercise  Of  a  power,  specific  performance  will,  it  is  conceived, 
be  decreed  at  the  suit  of  a  remainderman  (?/). 

It  has  been  held  that  the  Commissioners  of  Woods  and  Commis- 

•  iT  T11J1  T   r       flioners  of 

Forests  are  neither  entitled  to  sue  nor  liable  to  be  sued  tor  woods  and 

the  specific  performance  of  contracts  entered  into  with  or  by 

them  (2). 


Forests. 


(3.)  Against  tvhom  specific 2}&i'foriiiance  may  he-enforccrl  Section  3. 

.  „  p  J,    . ,  .        .    Against  whom 

Equity  will  enforce  specific  performance  oi  the  contract  specific  per- 

for  sale,  against  the  vendor  himself,  and  also  against,  first,  b™nforced.^'' 

persons  claiming  under  him  by  a  title  arising  subsequently  Enforced 

-  to  the  contract ;  (except  purchasers  for  valuable  considera-  yf  „d°or,  and 

tion  who   have   paid  theii-  money  and  taken  a  conveyance  r^rt^e^ 

without   notice   of   the   original   contract)  :   e.  g.,  his  assig-  under  him 

,   .  .,,  ■        ^  /IS  by  subsequent 

nees   in  bankruptcy  («),  or   committees   in    lunacy  (6),   or  title,  (except 

(p)  See  6  Geo.  IV.  u.   16,  s.  76  ;  Sch.  &  L.  52,  65;  Lowe  v.  Swift,  2 

12  &  13  Vict.  c.  106,  ».  146.  Ba.  &  B.  529  ;  2  ^ug.  Pow.  6th  ed. 

(q)  See  Shelf,  on  Lun.  5i6,  et  seq.  p.  134 ;  1  De  G.  &  S.  344. 

()•)  See  Calv.  onPar.  2nded.  314;  {z)  Nurse  y.     Lord   Seymour,    13 

Dan.  Ch.  Pr.  192.  Beav.  254. 

(s)  See  and  consider  12  &  13  Vict.  (o)  Orlebar  y.  Fletcher,  1  P.  Wnn. 

0.  106,  SB.  141, 142.  737  ;  Taylor  v.    Wheeler,  2  Ver.  564  ; 

(t)  Shelf,  on  Lun.  564.  and  see  2  Ves.   S.  633 ;  ParJccr  v. 

(«)  JtoheHs  V,  Marchant,  1  Ph.  370.  Smith,  1  Coll.  608. 

(x)  But  not  otherwise,  Richetls  v.  (6)  Shelf,  on  Lun.  564;  1  Will.  IV. 

BeU,  1  De  G.  &  S.  335.  o.  65, ».  27. 

(y)  See  Shannon   v.  Bradstrect,  1 
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Chap.  XVIII.  voluntaiy  alienees  (c),  or  judgment  creditors  (d^,  or  tlie  after- 
beet.  3.   ' 


purchasers 
without 
notice ;) 


taken  wife  or  liusband  of  the  vendor  (e),  or  the  vendor's 
alienees  for  value,  (if  they  purchased  with  notice  of  the  prior 
contract  (/),  or  have  not  taken  a  conveyance  (g),)  or,  (in  case 
of  his  death,)  against  his  real  (h)  or  personal  representatives, 
(according  to  the  nature  of  the  estate  contracted  for).V    / 


It  appears,  however,  to  have  been  considered  that  a  person 
entering  into  a  verbal  contract  for  purchase,  and  obtaining  a 
conveyance,  is  not  bound  by  notice  of  an  intervening  written 
agreement  for  sale  by  the  vendor,  which  he  acquires  pre- 
viously to  the  execution  of  the  conveyance  (*).  But  a  person 
who  is  of  right  and  de  facto  in  the  possession  of  a  corporeal 
hereditament,  is  entitled  to  impute  knowledge  of  that  posses- 
sion to  all  who  deal  for  any  interest  in  the  property  conflict- 
ing or  inconsistent  with  the  title,  or  alleged  title,  under  which 
he  is  in  possession,  or  which  he  has  a  right  to  connect  with 
his  possession  of  the  property ;  nor  can  a  person  who  is  aware 
of  such  possession  be  heard  to  deny  that  he  has  thereby 
notice  of  the  title,  or  alleged  title,  under  which  the  possession 
is  claimed  or  enjoyed :  nor  is  it  necessary,  for  the  purpose  of 
fixing  notice,  that  the  possession  should  be  continudly 
visible,  or  without  cessation  actively  asserted,  unless  there  is 
evidence  of  intentional  abandonment  (k).  Thus,  where  pur- 
chasers of  mines  entered  into  possession  under  an  agreement, 
but  took  no  conveyance,  a  subsequent  purchaser  of  the  land 
without  any  exception  of   the    mines,  was    held  to  have 


(c)  See  Minton  v.  Hinton,  2  Ves. 
S.  631,  633. 

(d)  Brunton  v.  NeaXe,  14  L.  J. 
N.  S.,  L.  C.  8. 

(e)  See  2  Ves.  S.  633. 

(/)  Daniels  v.  Davison,  16  Ves. 
249  ;  S.  C,  17  Ves.  433  ;  Lightfoot  v. 
fferon,  3  You.  &  C.  586;  Outts  v. 
Thodey,  1  Coll.  223;  Fmster  t. 
Twmer,  6  Jnr.  144  ;  J'otter\.  Sanders, 
6  Ha.  1  ;  Hersey  v.  Cfiblett,  18  Beav. 
174  ;  iShaw  v.  Thachray,  1  Sm.  &  G. 
537  ;  Barnes  v.  Woock,  L.  E.  8  Eq. 
424  ;  Bishop  of   Winchester  v.  Mid- 


Hants  R.  Co.,  L.  K.  5  Eq.  17,  where 
specific  performance  of  a  contract  with 
a  railway  company  was  enforced 
against  another  company,  who  had 
leased  the  Hue. 

(5').As  to  which,  vide  swprd,,  pp. 
759,  762. 

(h)  Although  not  named,  GeU  v. 
Termedmn,  Freem.  C.  C.  99. 

(i)  Dawson  t.  EUis,  1  J.  &  "W. 
524. 

(k)  Per  L.  J.  Knight  Bruce  in 
Holmes  v.  Powell,  8  De  G.  M.  &  G. 
573,  580,  581. 
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bought  -ivitli  notice  of  the  agreement,  and  to  be  bound  speci-  Chap,  xviii. 

fically  to  perform  it ;  although  there  was  evidence  that  mining  '— — 

operations  had  been   suspended  prior  to   the   date   of  his 
purchase  (I). 

And,  secondly.  Equity  will  enforce  specific  performance  of  and  against 
the  contract  for  sale  against  persons  claiming  imder  a  title  claiming 
wliich,  although  prior  to  the  contract  and  known  to  the  pur-  py^^titie 
chaser,  might  have  been  displaced  by  a  conveyance  by  the  ^^'^^  ^° 
vendor ;  e.  g.,  voluntary  alienees  (?») ;  wife  entitled  to  free-  displaced  by 
bench,  (if,  as  is  the  case  in  most  manors,  her  title  depeiuls 
upon  her  husband  dying  seised)  (?i) ;  dowress  who  married 
since  the  late  Dower  Act  came   into   operation  (o) ;  vendor 
whose  wife,  married  before  the  Act,  refuses  to  release  her 
dower,  where  the  purchaser  is  willing  to  take  the  estate  with 
compensation  {p) ;  joint-tenants  claiming  by  survivorship  {q) ; 
and  remaindermen,  or  cestidsque  trust,  in  cases  where  the 
vendor  has  contracted  in  due  exercise  of  a  power  or  pursuant 
to  a  trust  (r) ;  subject,  nevertheless,  to  these  exceptions ;  i:a., 
tliat  the  contract  of  a  tenant  in  tail  who  dies  before  executing 
the  conveyance,  does  not  affect  the  interests  of  the  issue  in 
tail  or  remaindermen  (s)  :  and  that  the  contract  of  a  trustee 
%vill  not  be  enforced  if  the  attendant  circumstances  consti- 
tuted it  a  breach  of  trust  {t).     In  one  case,  trustees  of  a  turu- 


(l)  Hohies  V.  Powell,  ubi  suprcl.  overrule    Musyravc  v.   Daahwood,    ■! 

(m)  Btwhlev.  MitcMl,  18  Ves.  100 ;  Vern.  45,  63.[  \// 

Metcalfe  v.  Pulvertoft,  1  Ves.  &  B.  (r)  Mortlock    v.    Suller,    10    Ves. 

180  ;   WiUats  v.  Sushi/,  5  Beav.  193  ;  315;  DotoeU  v.  Dew,  1  Y.  &  C.   (.'. 

t<tacpoole  V.  Stacpoole,  i    Dm.  &  W.  C.  345[^ud  see  cases  cited,  supra, 

320,352.  p.  911,  n.  (y). 

(m)  mnton  v.  HinUm,  2  Ves.  S.  (a)  3  &  4  Will.  IV.,  c.  74,  s.  47  ; 

631 ;  Brown  v.  Raindle,  3  Ves.  256  ;  and  see,  as  to  the  same  being  the  rule 

freebench  is  not  within  the  Dower  before  the  Act,  Frank  v.  Mainwaring, 

Act,  SMiJj-S,  p.  474.  2    Beav.    116;   and    s'ee    Sug.   467; 

(o)  3  &  4  Will.  IV.,  c.  105,  SB.  4,  5.  Pryce  v.  Bmy,  2  Drew.  11  ;  and  com- 

{p)  Wilson  V.  Williams,  3  Jiir.  N.  S.  pare  Davis  v.  ToUemache,  2  Jur.  N.  S. 

810  ;  see  too  Barnes  v.  Wood,  h.  B.  1181 ;  and  see  Lord  St.  Leonards' 

8  Eq.  424/X  I  comments,  V.  &  P.  468. 

(g)  SeeYmnton  v.  Hinton,  2  Ves.  («)  Mortloch  v.  BulUr,  10  Ves.  292; 

S.  631,  634,  and  cases  cited  luprd..  White  v.  Cuddmi,  8  CI.  k  F.  766  ; 

p.  253,  n.  (p) ;  and  which  seem  to  Shrewsbury,  etc.,  R.  Co.  t.  London  & 
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Chap.  XVIII,  pike  road  were  compelled  to  complete  a  contract  whicli  they 

'■ had  entered  into,  in  forgetfulness  of  a   statutory  right   of 

pre-emption  under  the  General  Turnpike  Act  {u),  although 
the  right  was  insisted  on ;  but  in  this  case  the  purchaser  was 
willing  to  take  such  estate  as  the  vendors  could  convey  (x). 


Contract  by 
one  of  several 
executors. 


Where  one  of  two  executors  entered  into  a  contract  for  the 
sale  of  his  testatorV  leaseholds,  in  the  erroneous  belief  that 
he  had  the  authority  of  his  co-executor,  it  was  held,  on  the 
ground  of  the  mistake,  that  the  purchaser  could  not  insist  on 
the  sale  being  completed ;  and  the  Court  of  Appeal  declined 
to  express  any  opinion  as  to  whether  specific  performance 
of  a  contract  for  sale  by  one  executor,  apart  from  his  co-exe- 
cutor, can  be  enforced  (y). 


Voluntary 
settlor  cannot 
enforce  hi  a 
contract  to 
seU. 


A  voluntary  settlor  will  not  be  restrained  from  selling  (2) ; 
but  if  he  contract  to  sell  he  cannot  himself  enforce  specific 
performance  (a) ;  though  it  may  be  enforced  against  him  by 
the  purchaser  (&).  The  volunteers  have  no  equity  against 
the  purchase-money  payable  to  the  settlor  (c) ;  but  if  brought 
before  the  Court  by  the  purchaser,  will  not  be  ordered  to  pay 
costs  (d).  A  title  depending  on  the  invalidity  of  a  voluntary 
conveyance  may  be  forced  on  a  purchaser. 


Contract  for 
sale  of 
married 
woman's 
estate,  wlien 
capable  of 
being  en- 
forced. 


The  contract  by  a  married  woman,  either  with  or  without 
her  husband's  concurrence,  for  the  sale  of  her  real  estate  not 
settled  to  her  separate  use  or  appointment,  (other  than  her 
chattels  real,)  (e)  is  incapable  of  being  enforced  against 
her  (/)  :  and  the  rule  applies  where   she  is  a  trustee  for 


N.  W.  R.  Go.,  i  De  G.  M.  &  G.  115 ; 

6  H.  L.  Oa.  112 ;  Maw  v.  Topham,  19 
Bear.  576. 

(«)  3  Geo."lV.,  c.  126,  s.  67. 

(x)  Barrett  v.  Hing,  2  Sur.  &  G. 
is  ;  sed  gucere. 

(y)  Sneesby  t.  Thorne,  1  Jur.  N.  S. 
636,  V.-C.  W. ;  affirmed,  ib.  1058 ; 

7  De  G.  M.  &  G.  399  ;  and  see  Tar- 
ratt  T.  Lloyd,  2  Jur.  N.  S.  371. 

(s)  Pulvertoft  v.  PiUvertoft,  18  Ves. 


84. 

(a)  Smith  v.  Oa/rland,  2  Mer.  123 ; 
Johnson  v.  Legiwd,  Turn.  &  H.  281. 

(6)  Buckle  V.  Mitchell,  and  cases 
cited,  sv^%  p.  112. 

(c)  'Baking  v.  Whimper,  26  Bcav. 
668. 

(d)  S.  0. 

(e)  As  to  which,  see  next  para- 
graph. 

(/)  Emery  v.   Waee,  5  Ves.  848  ; 
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sale  (a).     Nor  will  her   contract,  altliougli  signed  with  the  Chap,  xvili. 

husband's  concurrence  and  in  his  presence,  bind  any  interest  

^\-hich  he  may  then  unknowingly  have,  or  subsequently 
acquire,  in  the  property  Qi) :  and  it  has  been  held  that  her 
contract  under  seal  does  not  acquire  validity  by  being 
acknowledged  by  her  under  the  3  &  4  WiU.  4,  c.  74  (i) ;  but, 
on  appeal,  this  decision  was  reversed.  She  may,  it  seems, 
without  deed  acknowledged,  elect  so  as  to  bind  her  interest  in 
real  estate  ;  and,  having  elected,  may  be  ordered  to  complete 
her  contract,  on  the  ground  that  she  shall  not  avail  herself  of 
fraud  (Jc). 

If,  having  a  power  of  appointment,  she  enter  into  a  con-  Where  she  is 
■,.,,„  .  •,        ,  /,^      entitled  for  her 

tract  executed  with  the  formalities  required  by  the  power  (<) ;  separate  use  or 

or,  if,  as  respects  estate  settled  merely  to  her  separate  use  app^i^^*"^  ° 
with  no  restraint  on  anticipation,  she  enter  into  such  a  con- 
tract as  would  bind  her  if  a,  feme  sole  (m),  the  estate,  in  either 
case,  is  bound,  although  no  decree  can  be  made  against  her 
personally  (n)  :  and  even  in  .the  case  of  an  agreement  in 
exercise  of  a  power,  the  want  of  mere  formalities  may,  it 
seems,  be  supplied :  e.  g.,  where  a  married  woman,  having  a 
power  to  appoint  by  deed,  enters  into  a  contract  not  imder 
seal,  specific  performance  may  be  decreed  (o) ;  but  this,  it  is 


Davidson   v.   Gardner,  Bag.  -p.   206  j  (1)  See  Hag.  206 ;  Daniel -r.  Adams, 

AyltttY.  Ashton,  1  Myl.  &  Cr.  105;;  Arab.  498;  Martin  \.  Mitchell,  i  3 a.c. 

see  Lasaence  v.  Ticrney,  \  Mac.  &  G.  &  W.  425  ;  Heather  v.  O'Neill,  2  De 

572  ;  Fidd  v.  Mome,  19  Beav.  176  ;  G.  &  Jo.  417,  418  ;  Athinsm.  v.  Smith, 

7   De   G.  M.   &  G.   691 ;  NicJioU  v.  4  Jur.  N.  S.  963  ;  reversed,  ib.  1160; 

Jones,  L.  E.  3  Eq.  eg^bttTser^and  3  De  G.  &  Jo.  186  ;  and  see  Sag. 


consider  Barrow  v.  Barrow,  4  K.  &  Powers,  8th  edit.  280. 

J.O.  409.  («t)  Grigl>y  v.  Cox,  1  Ves.  S.  518  ; 

(g)  Avery  v.  Griffin,  L.  K.  6  Eq.  Wainwright  v.  Hardisty,  2  Bear.  363 ; 

006.  Stead  v.  Ndson,  2  Beav.  245  ;  hut  see 

{h)  Aylett  y.  Aahton,  1  Myl.  &  Cr.  Ifoi-m  v.  MoU,  14  Bear.  169  ;  quare 

105.  the  dictum,  170  ;  and  see  Chester  v. 

(i)  Crofts  V.  Middleton,  2  K.  &  J.  Piatt,  cited  Sug.  206. 
194;  reversed,  8  De  6.  M.  &  G.  192  ;  (n)  Nantes  v.  Corroch,  9  Ves.  189  ; 

see  judgment  of  L.  J.  Knight  Bruce.  AyUtt  v.  Ashton,  1  Myl.  &  Cr.  112  ; 

(i)  See   and   consider    Barrow   v.  Francis  v.  Wigzell  1  Madd.  258. 
Barrow,  4  K.  &  Jo.  409,  and  cases  (o)  See  Stead  Y.  Nelson,  ubi  suprd  ; 

there  cited ;  and  see  Sharps  v.  Foy,  DoweU  v.  Dew,  1  Y.  &  C.  C.  0.  345. 
L.  R.  4  Ch.  Ap.  35. 
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Chap.  XVIII.  conceived,  would  not  be  the  case  where  the  omission  went  to 
— —  the  substance  of  the  power,  or  consisted  in  the  want  of  for- 
malities y.'hich  were  intended  for  her  protection  (p).  Thus, 
where  a  trustee  had  power  to  lease  at  the  request  in  writing 
of  a  married  woman,  and  she  gave  her  parol  consent  to,  and 
executed,  a  lease,  but  before  the  lease  was  delivered  and  the 
counterpart  executed,  withdrew  her  consent,  it  was  held  that 
there  was  no  contract  binding  upon  her  (§').  Where  her 
separate  estate  is  subject  to  a  restraint  on  anticipation,  this 
cannot  be  waived  by  the  Court,  however  much  such  waiver 
might  apparently  be  for  her  advantage  (r). 


A  husband 
may  enforce 
his  wife's  con- 
tract. 


A  husband  may  adopt  and  enforce  his  wife's  contract. 
Thus,  where  a  married  woman,  without  her  husband's  laiow- 
ledge,  induced  her  father  to  sell  her  a  field,  to  be  paid  for  out 
of  her  private  savings,  and  he,  after  some  reluctance,  accepted 
the  money  and  put  the  husband  into  possession,  which  was 
retained  for  ten  years  without  payment  either  of  rent  or  of 
interest  on  the  purchase-money,  it  was  held  that  the  husband, 
who  had  remained  in  ignorance  of  the  transaction,  was 
entitled  to  have  the  contract  specifically  performed  (s). 


Whether  wife  If  a  husband  by  act  inter  vivos,  as  by  assignment  or  under- 

barred'by^^  lease,  disposes  of  his  wife's  chattels  real,  whether  legal  or 

husbaud's  equitable,  her  right  by  survivorship  will  be  defeated  (t)  ;  but 

sale  of  her  it  does  not  appear  to  be  settled  («),  whether  the  husband's 
chattels  real. 


(p)  See  Laesence  v.  Fierney,  1  Mac. 
&G.  551,572;  TlMckwdly.  GarcKner, 

5  De  G.  &  S.  58,  65 ;  Bvt/Jies  v.  Wells, 

9  Ha.  7iS  ;  Hopkins  v.  MyaU,  2  Euss. 

6  M.  86. 

(})  PhiUvps  V.  Edwards,  33  Beav. 
440. 

{r)  jRobinson  v.  Wheehm-ight,  2  Jur. 
N.  S.  32  ;  21  Beav.  214 ;  6  De  G.  M. 
&  a  535, 

(s)  Millard  v.  Money,  33  Beav.  237; 

10  Jur,  N.  S.  1167. 

(t)  See  1  Eop.  Hnsb.  &  Wife,  by 
Jac.  173 ;  1  .Preston  on  Abstracts, 
344;  Williams' Executors,  652.     But 


if  he  dispose  of  them  by  will  the 
wife's  right  by  survivorship  wiU  not 
be  defeated,  Preston  on  Abstracts, 
343  ;  nor,  it  would  seem,  if  he  mort- 
gage them,  reserving  the  equity  of 
redemption  to  himself,  unless  there  is 
sometlung  in  the  form  of  the  deed 
which  rebuts  the  ordinary  presump- 
tion that  it  was  intended  only  as  a 
security;  see  and  consider  darh  v. 
Surgh,  2  Coll.  221  ;  and  see  Pigott  v. 
Figott,  L.  E.  4  Eq.  549. 

(z)  See  the  query  of  V.-C.K.  Bruce, 
in  Cla/rk  v.  Bv/rgh,  2  Coll.  226. 
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mere  contract  to  sell  or  underlease  the  term  for  years,  (whether  ^'^  s'ec'fT^''"'"' 

legal  or  equitable,)  of  his  wife,  will  bind  her  surviving.    Some 

early  authorities  are  in  favour  of  the  purchaser  (a) ;  but,  in 

recent  decisions,  so  strong   an  inclination  has  been  shown 

to  limit  the  husband  and  his  alienees  to  their  strict  legal 

rights,  that  it  may  be  reasonably  conjectui-ed  that  the  wife 

surviving  will  not  be  bound  (6) ;    except,  perhaps,  in  cases 

where  the  contract  has  in  siibstance,  though  not  in  form, 

been  completed,  as  where  the  purchaser  has  been  let  into 

possession. 

Where  a  married  woman  is  a  proprietor  of  redeemed  land  As  respecta 
tax,  and  her  husband  procures  the  marriage  to  be  registered  longing  to 
at  the  Land-tax  OfUce,  pursuant  to  the  38  Geo.  III.  c.  60,  '"''^''' 
s.  78,  he  thereby  acquires  an  absolute  power  of  disposition 
over  it  (c) ;    but  it  is  conceived  that  he  could  not  bind  the 
wife's  right  by  a  mere  contract ;  and  even  if  he  mortgage  the 
land  tax,  reserving  the  equity  of  redemption  to  himselfj  this 
will  not  defeat  her  right  by  survivorship  (d). 

In  one  case  (e)  a  question  arose,  but  was  not  decided,  as  Whether  wife 
to  whether  the  Avife  surviving  may  adopt  her  husband's  her^usband's 
contract  for  sale  of  her  real  estate.  contract. 


And  the  vendor's  contract  will,  of  course,  not  be  enforced  "Vendor's 
against  persons  claiming  under  a  prior  title  which  he  himself  cannot  be 
could  not  have  displaced  by  a  conveyance;  e.g.,  a  dowress  a"I'inst'par- 
under  the  old  law  (/)  or  a  wife  seised  of  an  estate  of  inheri-  ties  claiming 

under  prior 

tance  :  nor  will  the  contract  of  a  tenant  for  life  be  enforced  absolute  title. 


(a)  See  Stead  v.  Oi-agh,  2  Eq.  Ca.  Ph.  731. 

Ab.  37,  130  ;  and  Lord  Eldon's  re-  (c)  Pigott  v.  Pigott,  L.   E.  4  Eq. 

marks  in  Druce  v.  Denison,  6  Ves.  549. 

394.  (rf)  Ibid- 

(6)  See  Sturgis   v.    Ckampneys,    5  (e)  Humphreys  v.  Hollis,  Jae.  76. 

Myl.  &  C.  97 ;  Elvyyn  y.  WiUiams,  7  (/)  But  see  Wilson  v.  WiUiama,  3 

Jur.  337 ;  Aahby  v.  AMy,  1   Coll.  Jur.  N.  S.  810,  suprd,.  pp.  254,  273, 

553;  Newenkam  v.  Pemberton,  1  Be  911. 
G.  &  S.  644 ;   Whittk  y.  Henning,  2 
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^'^  Sec?  3        against  the  trustees  of  the  reversion  who  are  empowered  but 
decline  to  sell  at  his  request  (g). 


Purchaser's 
contract  will 
be  enforced 
against  him- 
self and  his 
representa- 
tives. 


So,  the  contract  for  purchase  will  be  enforced  against  the 
purchaser  himself,  his  committees  in  lunacy  (Ji),  and  real  and 
personal  representatives.  If  he  become  bankrupt,  his  trustee 
under  the  recent  Act  has  (as  the  assignees  under  the  old  law 
had)  the  option  of  abandoning  the  contract  or  of  completing 
it,  (paying,  of  course,  the  entire  amount  due  for  purchase- 
money)  ;  and  the  vendor  may,  by  application  in  writing, 
compel  the  trustee  to  make  his  election  within  the  time  pre- 
scribed by  the  Act  (i).  It  is,  however,  conceived,  that  if, 
as  might  sometimes  happen,  (e.  g.,  in  the  case  of  house  pro- 
perty destroyed  by  fire  after  the  contract,)  the  vendor  were 
willing  to  convey  the  estate  and  to  prove  under  the  bank- 
ruptcy for  the  purchase-money,  he  would  have  a  right  to  do 
so.  Where  the  purchaser,  having  paid  part  of  the  purchase- 
money,  became  insolvent,  and  his  assignees,  upon  -a  JdUL 
being  filed  against  them,  disclaimed,  the  Court  declared  the 
representatives  of  the  vendor  absolutely  entitled  to  the 
estate  (k). 


Against 
separate 
estate  of 
married 


A  married  woman's  separate  estate  may  be  liable  under 
her  contract  for  purchase  (I) ;  but  the  vendor's  suit  must  be 
directed  specifically  against  such  separate  estate,  and  should 
not  seek  a  decree  against  her  personally  (m).  Whether  the 
same  relief  would  be  afforded  in  the  case  of  her  parol  con- 


(jr)  Thomas  y.  Dering,  1  Ke.  729. 

(h)  Shelf  on  Lun.  664  ;  Sug.  208  if 
and  ifide  svprA. 

(i)  See  32  &  33  Vict.,  u.  11,  ss.  23, 
24;  and  as  to  election  under  the 
former  law,  see  12  &  13  Vict,  c.  106, 
s.  146.  Ex  parte  Dendy,  1  Fonb. 
N.  E.  53  ;  and  see  further  as  to  elec- 
tion and  disclaimer,  suprA,  pp.  75,235. 

'(A)  Gabriel  v.  Stwgis,  5  Ha.  97. 

(Z)  See  Hulme  t.  Tenant,  1  Bro. 
C.  C.  16;  1  Wh,  &  T.  L.  C.  324,  and 


cases  cited  in  next  note. 

(m)  PrancU  v.  WigzeU,  1  Madd. 
258 ;  and  see  Murray  v.  Barlee,  i 
Sim.  82 ; '  Owem  v.  Dickenson,  Or.  & 
P.  48  ;  Muston  v.  Bradshaw,  10  Jur. 
402,  V.-C.  E.  ;  16  Sim.  192 ;  Oaston 
V.  Franhim,  2  De  G.  &  S.  561  ;  re- 
versed on  other  grounds,  16  Jur.  507; 
Dowling  v.  Maguvre,  LI.  &  G.  t.  PI. 
1,  19  ;  Owen  v.  Soman,  3  Mac.  &  G. 
378  ;  Rughes  v.  WeUs,  9  Ha.  7ZS^ 
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tract  followed  by  part  performance  seems  to  be  somewhat  Cbap-  xviii. 
doubtful  (n).  — ^-^ — 


(»)  But  see  Vaughan  v.  Vander- 
stegen,  2  Drew.  183.  The  precise 
extent  to  which  the  separate  estate  of 
a  married  woman  is  liable'  for  her 
general  personal  engagements,  must 
still  be  regarded  as  unsettled.  In  a 
late  case  before  the  Court  of  Appeal, 
it  was  laid  down  that  where  a  mar- 
ried woman  having  separate  estate, 
and  living  apart  from  her  husband, 
contracts  debts,  the  Court  will  impute 
to  her  an  intention  to  deal  with  her 
separate  estate,  unless  the  contrary 
be  clearly  proved  (Johnson  v.  Galla- 
gher, 30  L.  J.  Ch.  298 ;  3  De  G.  F.  & 
Jo.  494,  where  all  the  earlier  cases 
are  cited  and  very  fully  reviewed  ; 
see  too  Blachford  v.  Woolley,  9  Jur. 
N.  S.  568) ;  and  Lord  Justice  Turner, 
though  ho  carefully  abstained  from 
saying  that  the  separate  estate  would 
in  all  cases  be  bound  by  a  mere 
general  engagement,  appears  to  have 
considered  that  neither  on  principle 
nor  according  to  the  weight  of  autho- 
rity is  there  any  sound  distinction,  as 
regards  the  liability  of  the  separate 
estate,  between  specialty  and  simple 
contract  debts,  or  between  simple 
contract  debts  of  different  descrip- 
tions (see  judgment).  In  a  later 
case  the  soundness  of  this  view  was 
questioned  by  Lord  Romilly,  who 
held  that  the  separate  estate  of  a 
married  woman  is  not  liable  after  her 
death  to  satisfy  her  general  engage- 
ments. (Shuttoch  V.  Shuttocle,  L.  R. 
2  Eq.  182,  and  cases  cited;  and  see 
and  consider  judgment;  see  too 
Vaughan  v.  Vanderttegen,  2  Drew. 
165  ;  Hobday  v.  Peters,  28  Beav.  354.) 
Where  the  married  woman  expressly 
chai'ges  her  separate  estate,  or  where 


she  enters  into  a  bond  or  covenant 
which  can  only  be  satisfied  out  of  her 
separate  estate,  there  is  an  intention 
expressed,  or  to  be  reasonably  pre- 
sumed, that  she  intended  to  bind  her 
estate  (see  Tullelt  f.  Armstrong,  i 
Beav.  319)  ;  but  where  she  contracts 
a  mere  general  engagement,  not  pur- 
porting to  bind  her  separate  estate, 
the  question  whether  she  intended  to 
bind  the  estate  is  mere  matter  of 
inference,  to  be  gathered  from  all  the 
circumstances  of  the  case.  In  other 
words,  "if  a  married  woman,  having 
separate  property,  enters  into  a  pecu- 
niary engagement,  whether  by  order- 
ing goods  or  otherwise,  which,  if  she 
were  a  feme  sole,  would  constitute  her 
a  debtor,  and  in  entering  into  such 
engagement  she  purports  to  contract, 
not  for  her  husband,  but  for  herself 
and  on  the  credit  of  her  separate 
estate,  and  it  was  so  intended  by  her 
and  so  understood  by  the  person 
with  whom  she  is  contracting,  that 
constitutes  an  obligation  for  which 
the  person  with  whom  she  contracts 
has  the  right  to  make  her  separate 
estate  liable,  and  the  question  whether 
the  obligation  was  contracted  in  this 
manner  must  depend  upon  the  facts 
and  circumstances  of  each  case."  (Per 
V.-C.  Kindersley,  in  Mrs.  Matthew- 
man's  case,  L.  E.  3  Eq.  781,  where  a 
married  woman  was  held  to  have  con- 
tracted for  the  purchase  of  shares  out 
of  her  separate  estate,  and  was  placed 
on  the  list  of  contributories.)  A 
measure  is  now  in  progress  through 
Parliament,  with  every  likelihood  of 
becoming  law,  which  gives  to  married 
women  separate  rights  over  their  own 
property. 
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Chap.  XVIII. 
Sect.  4. 

Section  4. 

As  to  parties 
to  tlie  suit. 

Parties  to 
contract  are, 
in  general, 
alone  neces- 
sary parties 
to  the  suit. 

Purchaser 
cannot  join 
as  co-defen- 
dant, reoeiyer, 
or  steward. 

Or  parties 
claiming 
adverse  in- 
terests prior 
to  the  con- 
tract. 


(4.)  As  to  the  parties  to  tlie  sjdt. 

In  general,  it  is  only  necessary  to  make  those  persons 
parties  to  a  suit  for  specific  performance  who  were  parties  to 
the  contract  (o).  For  instance,  a  purchaser  cannot  join  as 
co-defendants  the  receivers  or  stewards  of  the  owners  of  the 
estate,  although  they  are  in  that  capacity  possessed  of  the 
title  deeds,  delivery  of  which  is  sought  by  the  suit  (p) ;  nor, 
it  would  seem,  the  wife  of  the  vendor  who  has'  possessed 
herself  of  the  deeds  (g) ;  nor  a  mortgagor,  whose  mortgagee, 
or  mortgagee's  trustee,  has  entered  into  the  contract  under  a 
mortgage  power  of  or  trust  for  sale  (r) ;  nor,  upon  a  sale  by 
a  mortgagor,  the  mortgagee,  nor  any  person  interested  in  the 
equity  of  redemption  (s) ;  nor  a  person  who  has  joined  the 
vendor  in  the  sale  in  respect  of  other  property,  unde,r  con- 
ditions, as  to  laying  out  roads,  &c.,  affecting  the  whole 
estate  (f) ;  nor,  as  a  general  rule,  any  person  upon  the  ground 
of  his  claiming  any  adverse  interest  which  was  vested  in  him 
prior  to  the  contract  (u). 


Person 
interested  in 
contract, 
^nd  bound  to 
join  in  con- 
veyance, not  a 
necessary 
party  to 
vendor's  bill. 


Nor  need  a  stranger  to  a  coiatract  be  made  a  party  to  a  suit 
on  the  ground  of  his  being  interested  in  the  contract,  or  bound 
to  concur  in  the  conveyance ;  as  where,  on  the  sale  in  two 
lots  of  leaseholds  held  under  an  entire  rent,  it  was  stipulated 
that  the  purchaser  of  each  lot  should  be  a  party  to  the  assign- 
ment of  the  other  lot,  for  the  purpose  of  entering  into  the 
covenants  by  way  of  indemnity  usual  in  such  cases,  it  was 
held,  that  the  purchaser  of  lot  2  was  not  a  necessary  party  to 
the  vendor's  bill  for  specific  performance  of  the  purchase  of 


(o)  Humphreys  v.  IloUis,  Jac.  75  ; 
Wood  V.  White,  4  Myl.  &  C.  460  ;  hut 
see  DaMng  v.  Whimper,  26  Beav. 
568. 

(y)  M'Namara  v.  Williams,  6  Ves. 
148. 

(q)  Muston  v.  Bradsliaw,  10  .Inr. 
402,  V.-C.  E.;  15  Sim.  192. 

(r)  Clay  v.  Sharpe,  18  Ves.  346, 
n.  ;   Carder  v.  Morgan,  ibid.  344. 


(s)  Tasher  v.  SmxM,  3  MyL  &  C. 
63  ;  Long  v.  Bowling,  83  Beav.  585. 

{i)  Peacock  v.  Penson,  11  Beav.  ; 
see  p.  359. 

(«)  Delahere  v.  Norwood,  3  Sw. 
144  ;  Petre  v.  Duncombe,  7  Ha.  24  ; 
Sug.  232 ;  but  see  CoUett  v.  Hover, 
1  Ooll.  227  :  and  see  as  to  multifari- 
ousness, Inman  v.  Wearing,  3  De  6. 
&  S.  782,  and  cases  cited. 
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lot  1  (j;)  :  SO,  where  a  landowner  agreed  to  sell  land  to  a  Chap,  xviil. 

railway  company,  and  to  buy  up  Ms  tenant's  interest,  it  was  — — 

held  that  the  tenant  was  not  a  necessary  party  to  the  vendor's 
bill  for  specific  performance  and  to  restrain  trespass  by  the 
company  (i/).  But  in  a  suit  not  merely  for  specific  perform- 
ance but  also  for  recovery  of  the  possession,  the  party  actually 
in  possession,  although  no  party  to  the  contract,  may  properly 
be  made  a  defendant  («).  So  too,  a  stranger  to  the  contract 
may,  by  intermeddling  in  it, — as,  e.  g.,  by  claiming  an  interest 
in  the  purchase-money — make  himself  a  proper  party  to  a 
suit  for  specific  performance  (a). 

Persons  having  rights  adverse  to,  or  inconsistent  with,  those  Persons 
of  the  vendor,  or  having  no  rights  in  the  subject-matter  of  the  adTcrfo, 
suit,  ought  not  to  be  joined  with  him  as  co-plaintiffs  (6) :  and  inconsistent, 
if,  being  infants,  they  were  so  joined  in  respect  of  adverse  or  cannot  join 
inconsistent  rights,  the  Court  would,  before  the  15  &  16  Vict,  as  co-plaintiffs, 
c.  86  (c),  have  refused  to  make  a  decree,  even  by  consent  {d)  : 
nor,  as  a  general  rule,  can  parties  claiming  such  rights  be 
made  defendants  to  the  purchaser's  bill  (e) :  but  they  may,  it  but  may  be 
would  appear,  (and  this  seems  to  form  an  exception  from  the  dants  (gemhU). 
above  general  rule,)  be  made  defendants  to  the  vendor's  bill  (/): 
and  the  Court  has,  by  consent,  made  a  decree  in  a  suit  for  spe- 
cific performance  by  several  purchasers  at  the  same  sale  {y). 

(x)  Paterson  v.  Lonff,  5  Beav.  186.  Oh.  Ap.  16i,  170  ;  but  see  and  con- 

(j/)  Robertson  v.  Ch-eat   Western  B.  sider  West  Midland  R.  Co.  t.  Nixon, 

Co.,  10  Sim.  314,  C.  ubi  suprd,  and  V.-C.  Wood's  com- 

(z)  Mshop  of   Winchester  v.  Mid-  ments  on  Tosher  v.  Small ;  and  see 

Hants  R.  Co.,  L.  B.  5  Eq.  17.  Dahing  y.    Whimper,   26  Beav.    568, 

(«)   West  Midland  R.  Oo.v.Xirnn,  where  the  trustees  of  a  prior  voluntary 

1  H.  &  M.  176.  settlement  by  the  vendor  ivere  brought 

(6)  See  Fulham    v.    M'Carthy,    1  before  the  Court  by  the  purehaser,seek- 

H.  L.  C.  703;  PadwicJc  v.  Piatt,  11  ing  specific  performance  ;  and  see  Dan. 

Beav.  503  ;  but  see  now  as  to  mis-  Ch.  Pr.  224_ — ■ ~      ' 

joinder  of  plaintiffs,. 15  &  16  Vict.  (/)  See  Calv.  on  Part.  329  ;  Evans 

c.  86,  s.  49.  V.  Jackson,  8  Sim.  217 ;  Sanders  v. 

(c)  Seesect.  49,  and  Morgan's  Chan-  Richards,  2  Coll.  568  ;  and  see  Lord 
eery  Acts,  p.  207,  and  cases  there  cited.  Langdale's  remark  as  to  the  judg- 

(d)  See  Wood  v.  White,  4  Myl.  &  C.  ment  creditors,  in  Lord  Leigh  v.  Lord 
483.  Asliburton,  11  Beav.  474. 

(«)  TasJcer  v.  SmaU,  3  Myl.  &  C.  (g)  Sargreavea  v.  Wright,  10  Ha. 

63  ;  De  Boghton  v.  Money,  L.  R.  2      Append.  56. 
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Chap.  XVIII. 

Sect.  4. 


Purchaser 
of  one  lot 
■when  neces- 
sary party  to 
suit  in  respect 
of  another  lot. 


However,  where,  at  a  sale  ty  auction,  it  was  arranged  ttat 
a  portion  of  lot  A.  should  be  sold  as  part  of  lot  B.,  it  was,  on 
a  bill  being  filed  by  the  purchaser  of  lot  A.  for  specific 
performance  according  to  the  particulars,  held,  that  the  pur- 
chasers of  lot  B.  were  necessary  parties ;  upon  the  special 
ground  that  the  vendor  ought  not  to  remain  exposed  to  another 
suit  by  the  purchaser  of  lot  B.  for  specific  performance  accord- 
ing to  the  arrangement  at  the  sale  (/;.). 


Agent  must  If  the  contract  were  entered  into  by  an  agent,  and  were 

contract  under  under  seal,  the  other  party  may  insist  upon  the  agent  being 

^  included  in  any  suit  for  specific  performance  by  the  principal: 

inasmuch    as  the   performance   of  the   covenant   with    the 

principal  would  be  no  defence  to  an  action  at  Law  by  the 

agent  (i). 


When  to  be 
made  party, 
if  contract 
not  under 
seal. 


Auctioneer^ 
when  and 
why  made 
party. 


Agent,  when 


Generally,  however,  the' contract  is  not  under  seal;  but, 
even  then,  if  the  agency  be  not  apparent  on  the  contract,  the 
nominal  contractor  should  (unless  the  plaintiff  can  prove 
the  agency,)  be  made  a  party  to  the  suit,  as  a  defendant  (Jc), 
in  order  to  bind  his  apparent  interest  (I)  ;  and,  although  an 
action  at  Law  might  in  such  a  case  be  maintained  by  either 
agent  or  principal,  if  a  bill  be  filed,  the  parties  beneficially 
interested  in  the  contract  must  be  parties  to  the  suit  («i).  So, 
an  auctioneer  is  frequently  made  a  co-plaintiff  with  the 
vendor,  upon  the  ground  either  of  his  having  an  interest  in 
the  contract,  or  of  his  liability  to  an  action  for  the  deposit  (n). 
But,  if  the  agent  has  no  interest  in  the  contract  or  the  subject- 


(h)  Mason  v.  Franklin,  1  Y.  &  C. 
C.  C.  239.  In  general,  purchasers 
of  different  lots  cannot  he  joined  as 
co-defendants  :  Bayner  v.  Julian,  2 
Dick,  177 ;  Brookes  t.  Lord  Whit- 
woHh,  1  Madd.  86.X] 

(j)  See  Coohe  v.  Cooke,  2  Vem.  36  ; 
Cope  T.  Parry,  2  Jao.  &  W.  538. 

{k)  See  and  consider  Fvlham  v. 
M'CaHhy,  1  H.  L.  C.  703;  C7iod- 
wicle  V.  Maden,  9  IJa.  188. 

(I)  Dan.   Oh.   P.  192  ;    Taylor  v. 


Salmon,  i  Myl.  &  0.  134;  and  see 
NclthAyi-pe  V.  Holgate,  1  Coll.  217,  218, 
where  it  was  held  that  an  agent  might 
join  as  co-plaintiff. 

(m)  StmMy.  Attwood,  1  You.  457  ; 
the  words  " suit"  and  "contract"  in 
lines  10  and  11,  should  evidently  be 


(n)  See  Dan.  Ch.  P.  191, 192, 207  ; 
sed  gumre,  as  to  the  deposit,  vide 
swprd,. 
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matter  thereof,  and  is  under  no  liability  in  respect  of  the  Cl^ap.  xviii. 

Sect.  4. 
contract,  he  is  an  improper  party  to  the  suit  (o) ;  and  it  seems  — ; 

probable  that  he  ought  not,  at  least  as  a  defendant,  to  be  party.   "^^"^ 

made  a  party  in  respect  of  his   supposed   liability  to  pay 

damages  or  restore  the  deposit  {p). 

If  the  vendor  die  before  completion,  his  personal  repre-  Death  of 
sentatives,  as  being  entitled  to  the  purchase-money,  are  primd  ^^^  °|^~ 
facie  the  proper  plaintiffs.     If  the  personal  estate  has  been  entitled  to 

"  1-      '-       ^  '■t  sue  purchaior, 

vested  in  trustees  under  an  order  of  the  Court,  and  a  bill  is  and  who 
filed  by  such  trustees,  the  personal  representative  is  still  a  to  suit, 
necessary  party  (q) ;  and  unless  the  plaintiffs  have  power  to 
convey  the  vendor's  interest  in  the  estate  (r),  the  person  in 
■whom  the  same  is  vested,  or  who  has  power  to  convey  it,  must 
also  be  made  a  party  (s) :  but  if  there  are  devisees,  or  if  the  jjeir,  when 
executors  are  empowered  to  sell,  the  heir  is  said  to  be  an  un-  "niiecessaiy 
necessary  party  (t),  as  the  purchaser  has  no  right  to  insist  on 
proof  of  the  will  against  the  heir  (ii) ;  or  to  require  his  con- 
cuiTence  {x) ;  unless,  it  is  conceived,  there  is  reasonable  ground 
for  disputing  the  validity  of  the  will.     In  one  case,  although 
special  circumstances,  tending  to  impeach  the  validity  of  the 
win,  were  held  to  entitle  the  purchaser,  the  defendant,  to  have 
it  proved  against  the  heir,  it  does  not  appear  to  have  been 
considered  that  the  heir  should  have  been  made  a  party ;  but 
the  cause  stood  over  that  the  vendor  might  file  a  bUi  against 

(o)  A'iiir/  of  Spain  v.  Macliado,   i  («)  Oolton  v.   Wikon,  3  P.  Wms. 

Russ.  225,  240 ;  Kingsley  v.   Young,  192  ;     Bellamy   v.    Liversidge,    Sug. 

cited  Dan.  Ch.  P.  193.  439  ;  and  see  Morrison  v.  Arnold,  19 

(p)  See  Kendall  v.  Beclcett,  2  Euss.  Ves.  673 ;  Weddall  v.  Nixon,  17  Beav. 

&  M.  90  ;  Sainshury  v.  Jones,  5  Myl.  160  ;  see  Boyse  v.  Lord  Rosaborough, 

&  C.  1,  4(Xy  Kay,71,3DeG.M.&;G.  817;  6  H.  L. 

(q)  See  Cave  t.   CorTc,   2  Y.  &  C.  Ca.  2 ;  Borjse  v.  Coldough,  1  K.  &  J. 

C.  C.  130,  133.  124  ;   6   H.  L.  Ca.  1  ;    Chadwich  v. 

(?•)  /.  c,  the  estate,  whether  legal  Maden,  9  Ha.  188  ;  Lorett  v.  Lovett,  3 

or  merely  equitable,  which  the  vendor  K.  &  Jo.  1  ;  and  as  to  how  the  right 

held  subject  to    the    contract;    see  of  the  heir  to  an  issuedeutsai-i't  rrfnon 

Hoberts  v.  Marchant,  1  Ha.  547.  may  be  lost,  see  WiHiamaY.  Williams, 

(«)  Roberts  v.  Marchant,  1  Ha.  547.  •  9  Jur.  N.  S.  1267  ;  see,  too,  Cowgill 

{t)  See  Calv.  on  Par.  327.  See,  now,  \  r.  Modes,  33  Beav.  310. 

General  Orders,  vii.  1,  as  to  the  heir  |  (x)  M'Cullodh  t.  Gregory,  3  'K.  & 

being  an  unnecessary  party  to  a  suit  ;  Jo.  12. 
relating  to  the  devised  lands. 
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Sect.  4. 


him  to  estatlisli  tlie  will  {y).  If  the  vendor  have  devised  the 
estate  in  strict  settlement,  the  trustees,  the  persons  (if  any)  in 
whom  the  first  estate  of  inheritance  is  vested  {£),  and  the 
intermediate  tenants  for  life  (a),  and  the  owners  (if  ascer- 
tained) of  any  intermediate  contingent  or  executory  estates  (l), 
must  be  made  parties. 


So,  the  personal  representatives  of  the  vendor,  and  the 


Wio,  in  Buch 
a  case,  proper 

parties  to         persons  who  have  power  to  convey  his  estate,  are  the  proper 
?iU.°  ^^^^       parties  to  a  purchaser's  bill  (c). 


Alienation  of 
vendor's 
interest  by 
act  inter  vivos 
— who,  proper 
parties  to  salt 
against  or  hy 
purchaser.  • 


So,  if  the  vendor  have,  by  act  inter  vivos,  assigned  his 
interest  under  the  contract,  he,  or  if  he  be  dead,  his  personal 
representative,  must  be  a  party  to  the  assignee's  bill  as  defen- 
dant^ or,  if  such  interest  be  recoverable  at  Law,  either  as 
defendant  or  as  co-plaintiff  ((^).  So,  if  subsequently  to  the 
contract  the  vendor  have  aliened  or  incumbered  the  estates 
contracted  for,  the  weight  of  authority  seems  to  show  that 
the  alienees  or  incumbrancers,  if  they  took  with  notice  of 
the  contract,  may  be  made  defendants  to  the  purchaser's 
bill  (e). 


Cestui  que 
trust,  when 
unnecessary 
parties, 


When  the  estate  is  vested  in  trustees  in  trust  to  sell  and 
pay  the  proceeds  to  specified  persons  with  power  to  give 
receipts,  the  cestuis  que  trust  are  not  necessary  parties  to  the 
suit  (/).     By  the  30th  Order  of  August  1841,  it  was  pro- 


{y)  Qrove  v.  Bastard,  2  Ph.  619  ; 
the  heir  appears  to  have  heen  made  a 
defendant  in  Oolton  v.  Wilson,  3  P. 
■Wms.'192. 

(s)  Mophins  v.  Hopkins,  1  Atk. 
590. 

(a)  Qore  v.  Stacpoole,  1  Dow.  18, 
31. 

(6)  Dan.  Ch.  P.  221,  222,  254. 

(c)  See  Calv.  on  Part.  327. 

(d)  See  J?ulham  v.  M'Carthy,  1 
H.  L.  0.  793,  722 ;  Dan.  Ch.  P.  227  ; 
Ryan  v,  Anderson,  3  Madd.  174  ;  and 
see  5  Ha.  554  ;  Fadwich  v.  Piatt,  11 
Beav.  503, 


(c)  See  Daniels  v.  Davison,  16  Ves, 
249  ;  EcMiff  v.  Baldwin,  ib.  267  ; 
SpenceY.  Hogg,  1  Coll.  226;  CoUelt 
V.  Hover,  ib.  227  ;  Potter  v.  Sanders, 
6  Ha.  1  ;  Dan.  Ch.  P.  223  ;  Shaw  v. 
Thachray,  1  Sm.  &  G.  537 ;  but  see 
contra,  Cutis  v.  Thodey,  1  Coll,  223  ; 
Leutyy.  HiUas,  2  De  G.  &  Jo.  110; 
4  Jur,  N.  S.  1166  ;  Calv.  on  Part,  325 ; 
Dan,  Ch,  Pr.  225.?  Xj 

(/)  Waheman  v.  Duchess  of  Rut- 
land, 3  Ves.  233;  Binhs  v.  Lord 
Roheby,  2  Madd,  227 ;  Potts  v.  Thames 
Haven  Co.,  15  Jur.  1004,  V.-C.  P. 
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videcl  that  in  all  suits  concerning  real  estate  vested  in  trustees  Chap,  xviii. 


Sect.  4. 


by  devise,  such  trustees,  if  competent  to  sell  and  to  give  a 
discharge  for  the  purchase-money,  should  represent  their  cestuis 
que  trust  in  the  same  way  as  executors  or  administrators,  in 
suits  concerning  personal  estate,  represent  the  parties  benefi- 
cially interested ;  and  in  such  cases,  it  was  unnecessary  to 
bring  the  cestuis  que  trust  before  the  Court ;  but  this  provision 
was  only  applicable  to  cases  where  the  trustees  had  the  legal 
estate  (cf),  and  derived  their  title  imder  a  devise.  This  Order 
wa.s  abrogated  by  the  Consolidated  Orders  Qi),  having  been 
rendered  unnecessary  by  the  15  &  16  Vict.  c.  86,  which  pro- 
vides (i)  that  in  all  cases  concerning  real  or  personal  estate 
which  is  vested  in  trustees  under  a  wiU,  settlement,  or  other- 
wise, the  trustees  shall  represent  their  cestuis  que  trust,  and 
the  latter  need  not  be  brought  before  the  Court.  It  has  been 
held  that  executors  with  an  express  power  of  sale  are  trustees 
within  the  meaning  of  the  Act  (/,:). , 

If  the  purchaser  die  before  completion,  his  heir  or  devisee.  Death  of 
(if  the  estate  be  one  of  inheritance,)  is  the  party  entitled  to  who"  entitled 
sue  for  specific  performance,  making  the  personal  representa-  *°  ^ue  Tender, 
tives  parties,  if  he  seek  payment  of  the  purchase-money  out  proper 
of  the  personal  estate  {m) :  so,  on  a  bill  filed  by  the  vendor,  suit. 
the  heir  or  devisee  of  the  purchaser  is  a  necessary  party  to 
the  suit  (?i) :  so,  if  the  bill  be  filed  against  the  heir  or  devisee  Or  to  suit 
of  the  purchaser,  the  personal  representatives  must  be  made    ^  ^*°  °^' 
parties,  because  the  purchase-money  is  primarily  payable  out 
of  the  personal  estate  (o). 

If  the  purchaser  have  assigned  the  benefit  of  the  contract.  Alienation  of 

purchaser's 

(g)  Turner  r.  Hind,  12  Sim.  414.  570 ;  but  see  now  22  &  23  Vict.  c.  35, 

(h)  Prel.  Order,  r.  1.  s.  14. 

(i)  See  sect.  42,  r.  9.     This  enact-  (m)  Sroome  y.  Monh,  10  Ves.  597; 

ment  is  retrospective  ;  see  Fowler  v.  Buckmasler  v.  Harrop,  13  Ves.  456 ; 

Bayldon,  9  Ha.  78.  vide  swprd,,  p.  245  ;  but  see  now  30  & 

[h)  Shaw  V.  Eardingham,  2  W.  E.  31  Vict.  c.  69. 

657  ;  Smith  v.  Andrews,  4  W.  R.  353.  (»)  Towntend  r.  Champernovme,  9 

tSeeus,   where  the  power  of   sale  is  Pri.  130. 

implied.  £oHon  v.  Stannard,  6  W.  K.  (o)  Dan.  Ch.  Pr.  274. 
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Chap.  XVIII.  the  suit  against  the  vendor  for  specific  performance  should,  it 
■would  seem,  be  by  the  assignee  (p),  making  the  purchaser  a 


act  inter  mvos    defendant.     If,  however,  the  purchaser  merely  enter  into  an 

mrties  \^°^%   ordinary  agreement  for  a  sub-sale,  agreeing  himself  to  convey 

by  or  against     the  estate,  and  not  that  the  original  vendor  shall  convey  it, 
vendor.  .  . 

the  sub-purchaser  is  not,  in  general,  a  necessary  or  proper 

party  to  a  suit  for  the  performance  of  the  original  con- 
tract (q). 


Purchaser 
not  to  be 
party  if  his 
assignee  has 
been  accepted 
by  vendor. 

An  admi- 
nistrator ad 
litem,  when 
may  be 
appointed  by 
the  Court. 


And  where  the  purchaser's  assignee  has  been  accepted  in 
his  place  by  the  vendor,  the  original  purchaser  should  not  be 
made  a  party  to  the  vendor's  suit  (f). 

By  the  44th  section  of  the  15  &  16  Vict.  c.  86,  where,  in 
any  suit  or  other  proceeding,  it  appears  that  any  deceased 
person,  who  was  interested  in  the  matters  in  question,  has  no 
legal  personal  representative,  the  Court  may  either  proceed  in 
the  absence  of  such  a  representative,  or  may  appoint  an  admi- 
nistrator ad  litem.  Thus,  where  in  a  suit  by  a  lessor  for 
specific  performance  of  an  agTcement  for  a  lease,  one  of 
the  defendants  died,  after  the  filing  of  the  bill,  intestate 
and  insolvent,  and  his  next  of  kin  refused  to  take  out 
administration,  the  Court  appointed  an  administrator  ad 
litem  (s). 


{p)  See  Fulham  v.  M'Carthy,  1 
H.  L,  C.  703,  717;  Padwichy.  Piatt, 
11  Beav.  503  ;  but  see  NeltJiorpe  v. 
Holgate,  1  Col.  203  ;  Moxhwy  v.  Inder- 
imclc,  11  Jur.  837. 

(j)  See  Anon.  v.  Walford,  4  Kuss. 
372  ;    Chadwidk    v.    Maden,    9    Ha. 
TWTftsee,  a  case  of  special  circum- 
stances. South  E.  B,  Co.  V.  Knott,  10 


Ha.  122. 

(»■)  Bolden  v. ,  ffayn,  1  Mer.  47  ; 
HaU  V.  Laver,  3  Y.  &  C.  191 ;  see 
Hemingway  v.  Fernandea,  13  Sim. 
228  ;  Skaio  v.  Fisher,  5  Ue  G.  M.  & 
G.  596. 

(«)  Tan-all  v.  Lloj/d,  2  Jur.  N.  S. 
371  ;  and  for  cases  under  this  section, 
see  Morgan,  200,  201. 


I 
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Sect.  5. 


(5.)  As  to  the  Bill  Sections. 


..,„.„-  1  11        As  to  the  bill. 

A  suit  tor  specific  performance  may  now  be  commenced  by  „  . 
bill  or  (where  the  j)urcliase-money  does  not  exceed  500Z.)  be  com- 

tugucgq.  dv 

by  plaint  under  the  County  Courts  Equitable  Jurisdiction  bill  or  claim. 
Act  (t).  The  mode  of  procedure,  and  the  general  rules  of 
pleading,  are  the  same,  whether  the  suit  be  in  Chancery  or  in 
the  County  Court ;  and,  except  where  otherwise  noticed,  the 
following  remarks  are  applicable  to  cases  falling  under  either 
jurisdiction  (m). 

If  the  bill  state  that  the  agreement  was  in  writing,  it  need  -^^  *° ''"'» 
not  allege  signature  (x) :  nor  that  it  was  duly  stamped  (y). 
But  the  mere  allegation  of  an  agreement,  without  any  state-  It  need  not 
meiit  that  it  was  in  writing,  is  nothing  more  than  an  alle-  nature  of 
gation  of  a  verbal  agreement ;  and,  unless  from  the  other  ^8^^®™*"  • 
averments  in  the  pleadings  a  written  agreement  must  neces- 
sarily be  presumed,  the  bill  is  demurrable  («). 

Where  letters  are  relied  upon,  they  may  be  stated  in  the  Letters,  ho\r 

. .  .      fo  be  referred 

bill,  either  as  constituting  the  agreement,  or  as  evidence  or  a  to. 

parol  agreement ;    in  the  latter  case,  it  will  be  necessaiy 

to  prove  other  matter  sufficient  to  take  the  case  out  of  the 

statute  (rt). 

As  a  general  rule,  the  bill  need  not  state  inferences  or  Inferences  of 
results  of  law  arising  from  the  facts  alleged.     It  has,  how-  to  be  stated. 
ever,  been  held  that  a  vendor  meaning  to  rely  on  the  pur-  Waiver 
chaser's  waiver  of  his  priind  facie  right  to  a  marketable  title,  should  be 
must  allege  or  charge,  such  waiver;  and  that  it  is  not  sufEi-  a'l^ged; 

(«)  28  &  29  Vict.  c.  99,  u.  1,  order  11  ;  and  see  Sodding  v.    WUkes,  3 

1^  !■.  1.  Bro.  C.  C.  400  ;  Dan.  Ch.  Pr.  340  ; 

(a)  As  to  which  vide  infrd,,  a.  6.  but  see  Spurrier  r.  Fitzgerald,  6  Ves. 

(x)  Rist  V.  Hohson,  1  S.  &  S.  543  ;  548  ;  Rist  v.  Sohaon,  1  S.  &  S.  543. 

Fidd  T.  Hutchinson,  1   Bear.  599;  (o)  See  ^jrce  v.  .BieicAZey,  6  Madd. 

Barkworth  y.  Young,  i  Drew.  1.  17  ;  Skinner  v.  M'DouaU,  2  be  6.  & 

(y)  Dan.  Ch.  Pr.  341.  S,  265. 

(j)  Barkworth  v.  Toung,  4  Drew.  1, 
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and  facts 
supporting  it 
Bhonld  be 
stated. 


cient  to  allege  facts  which,  if  proved,  would  be  evidence  of 
it  (b).  But,  on  the  other  hand,  it  is  improper  to  introduce 
,  general  charges  or  averments  of  waiver,  &c.,  unsupported  by  a 
statement  of  the  particular  facts.  The  party  oitght  so  to 
frame  his  case  upon  the  record,  that  the  Court  can  fairly  see 
what  the  case  is  which  is  to  be  relied  on  (c). 


Omission  to 
state  requi- 
site consent 
held  imma- 
terial. 


It  has  been  held  that  a  bill  which  shows  that  a  specified 
consent  is  requisite  to  enable  the  plaintiff  to  perform  the 
contract,  but  omits  to  state  that  such  consent  has  been 
obtained,  is  not  therefore  demurrable  (d). 


Where  the 
contract  is 
conditional, 
the  per- 
formance of 
the  condition 
fhould  be 
alleged. 


Where  the  contract  is  originally  conditional,  the  perform- 
ance of  the  condition  should  be  alleged ;  so,  where  it  purports 
to  be  signed  by  an  agent,  the  fact  of  the  agency,  and  the 
authority  of  the  agent,  should  be  alleged  and  proved  ;  so,  also, 
the  plaintiff  should  state  that  he  has  performed,  or  been  ready 
and  willing  to  perform,  his  part  of  the  agreement ;  and  that 
there  is  no  incapacity  in  the  defendant  to  complete  it  (e).  If 
damages  are  claimed,  sOme  special  injury  must  be  shown ;  a 
mere  general  allegation  that  the  plaintiff  has  sustained  damage 
being  insufficient  (/). 


Prayer  for 
general  relief, 
what  relief 
can  be 
obtained 
under. 


The  plaintiff  cannot,  under  the  prayer  for  general  relief, 
obtain  a  decree  inconsistent  with  either  the  specific  case 
made,  or  the  specific  relief  prayed  by  the  bill  (g).  For 
instance,  a  vendor  who,  through  want  of  title,  fails  to  obtain 
a  decree  for  specific  performance  against  a  purchaser  in  pos- 
session cannot,  under  the  prayer  for  general  relief,  obtain  an 
account  of  the  rents  and  profits  ;  although  the  defendant  by 


(6)  Olive  V.  Beaumont,  1  De  G.  & 
S.  397;  and  Gaston  v.  Franhum,  2 
De  G.  &  S.  561,  reversed  on  other 
points,  16  Jur.  507. 

(c)  See  Hunter  v.  Daniel,  i  Ha. 
432. 

(d)  SmitJi  V.  Oa^'on,  7  Ha.  185. 

(e)  See  Columbine  r.  Chichester,  2 
Phil.  27. 

(/)  See   Cliinnock  v.   Marchionest 


of  Ely,  2  H.  &  M.  220  ;  reversed  on 
other  grounds,  6  N.  B.  1. 

(g)  See  authorities  cited  in  notes 
(A),  (i),  {h),  and  (m),  and  see  Eien 
V.  Mill,  13  Ves.  119;  Cocherdl  v. 
Dickens,  1  M.  D.  &  D.  G.  45,  81, 
Priv.  C. ;  Hill  v.  Gt.  N.  R.  Co.,  5  De 
G,  M.  &  G.  72;  WhiU\:  Cuddon,  8 
01.  &  Fin.  766;  Cuddon  v.  Tite,  1 
Giff.  395  ;  4  Jur.  N.  S.  S79. 
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his  answer  state  his  readiness  to  pay  a  fair  rent  (A) :  nor,  Chap,  xvill. 

ticct.  5. 
■where  he  fails  in  proving  the  agreement  alleged  by  his  bill,    

can  he,  in  general,  take  a  decree  for  performance  of  a  different 
agreement  admitted  by  the  defendant's  answer  (i) :  nor  can 
he,  under  the  general  prayer,  obtain  relief  which,  although 
consistent  with  the  specific  relief,  is  yet  sustained  only  by 
allegations  which  have  been  introduced  merely  as  showing 
his  right  to  the  specific  relief  (k)  :  and,  in  general,  where  a 
bill  is  filed  making  a  case  of  actual  fraud  (/),  the  right  to 
relief  being  rested  on  that  ground,  and  such  fraud  is  dis- 
proved or  not  established,  the  Court  will  not  allow  the  bill  to 
be  used  for  any  secondary  purpose,  but  will  dismiss  it  with 
costs  (m) ;  unless  it  allege  other  matter  on  which  the  Court 
can  ground  a  decree  (n). 

By  the  County  Courts  Equitable  Jurisdiction  Act  (o),  pro-  As  to  plaints 
'  for  speoific 

ceedmgs  for  the  specific  performance  of  agreements  are  to  be  porfonnance 

taken  in  the  County  Court,  within  the  district  of  which  the  county'couitB 

defendant,  or  any  one  of  several  defendants  resides,  or  cames  ?<i^l''f!''l? 

•'  _        Junsoiotion 

on  business  ;  and,  by  the  recent  Amendment  Act  (p),  a  plaint  Act. 
may  be  entered  in  the  County  Court  within  the  district  of 
■which  the  defendant,  or  one  of  the  defendants  dwells,  or 
carries  on  his  business,  at  the  time  of  bringing  the  action  or 
suit ;  or  it  may,  by  leave  of  the  Judge  or  Eegistrar,  be  entered 
in  the  County  Court  within  the  district  of  which  the  defen- 

(h)   WiUiams    v.    SImid,     3     Euss.  fraud;  M'Calmont  y.  lianhin,  8  Ha. 

178,  n.  15. 

(0  ZegaZ  v.  Miller,  2  Ves.  S.  299  j  (m)  Glascott  t.  Zam/,  2   Ph.  310, 

but  see  Mortimer  v.  OrcTuird,  2  Ves.  322  ;  and  see  Wilde  v.  Gibson,  1  H. 

jiin,  243  ;  J^ery  v.  Stephens,  8  Jur.  L.  C.  621 ;  Ferraby  v.  SoUon,  2  Vh. 

N.  S.  947,  -where  the  plaintiff  had,  up  255  :  and  Maguire  v.  O'Reilly,  3  J.  & 

to  the  hearing,  repudiated  the  agree-  L.  224,  240  j  Price  v.  Berrington,  3 

ment  set  up  by  the  defendant's  an-  Mao.  &  G.  486,  498 ;  Cunon  v.  Bd- 

Bwer :  and  see  Hamhury  v.  Litchfield,  .  roorthy,   3  H.  L.  C.  742  ;  Ban.  Ch. 

2  Myl.  &  K.  629 ;  in  which,  under  Pr.  309. 

special    cijoumstances,  the    plaintiff  (n)  See  Archholdv.  Com.  of  Dona- 

obtained  a  decree.  tians,  2  H.  L.  C.  440,  446  ;  Reynell  v. 

(fc)  Stevens  v.  Guppy,  3  Euss.  171,  Sprye,  1  De  G.  M.  &  G.  660 ;  Espey 

185.  T.  Lake,  10  Ha.  260  ;  Parr  r.  JeweU, 

{1}  The  mere  use  or  omission  of  1  Kay  &  J.  671,  674. 

the  word  "  fraud,"  is  immaterial,  if  ,   (o)  28  &  29  "Vict.  c.  99,  s.  10. 

acts  are  alleged  which   amount    to  {p)  30  &  31  "Vict,  c,  142,  sect.  1. 
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Chap,  XVIII. 
Sect.  6. 


dant,  or  one  of  the  defendants,  dwelt  or  carried  on  business  at 
any  time  within  six  calendar  months  next  before  the  time  of 
action  or  suit  brought ;  or,  with  the  like  leave,  in  the  County 
Court  in  the  district  of  which  the  cause  of  action  or  suit 
wholly  or  ia  part  arose.  The  "  residence  "  or  "  dwelling  "  con- 
templated by  these  sections  is  a  permanent  and  not  a  merely 
temporary  residence.  Thus,  in  a  very  recent  case,  where  a 
person  rented  a  furnished  house  in  the  Isle  of  Wight  for  a 
period  of  six  months,  to  which  he  moved  a  portion  of  his 
establishment,  but  retained  his  residence  in  town,  service, 
without  special  leave,  at  the  latter  place,  of  a  plaint  for  the 
specific  performance  of  a  contract  for  the  purchase  of  land  in 
the  Island  was  held  to  be  irregular  ;  and  the  plaint  was  dis- 
missed with  costs  {q).  But  where  a  defendant  has  no  perma- 
nent dwelling-place,  a  place  where  he  is  temporarily  residing, 
as,  e.  g.,  the  house  of  a  friend,  may,  it  seems,  constitute  a 
sufficient  residence  or  dwelling  within  the  meaning  of  the 
Acts  (r). 


Under  the. 

Amendment 

Act. 


The  jurisdiction  which,  by  the  28  &  29  Vict.  c.  99,  was 
confeiTed  on  County  Courts  in  cases  of  specific  performance, 
has,  by  the  30  &  31  Vict.  c.  142,  s.  9,  been  extended  to  all 
cases  for  the  specific  performance  of,  or  for  the  reforming, 
delivering  up,  or  cancelling  of,  any  agi-eement  for  the  sale, 
purchase,  or  lease  of  any  property,  where,  in  the  case  of  a 
sale  or  purchase,  the  purchase-money,  or,  in  the  case  of  a 
lease,  the  value  of  the  property  does  not  exceed  500^.  (.s). 
Uidess  in  the  case  of  a  purchase  the  price  to  be  paid  is  a 
gross  sum,  it  would  seem  that  the  County  Courts  have  no 
jurisdiction  under  the  Acts. 


(j)  Burt  V.  Vincent,  before  the 
•Tudge  of  the  County  Court  of  Hants,- 
at  Newport,  23  Sept.  1869.  See  too, 
MacdougaU  v.  Paterson,  11  C.  B. 
755,  a  case  under  the  similar  wording 
of  9  &  10  Vict.  c.  95,  s.  128.  As  to 
where  the  defendant  has  more  than 
one  residence,  see  Butler  v.  Ailewhite, 
6  0.  B.  N.  S.  740;  28  L.  J.  0.  P. 
292;  Pilgrim  Y.  KnaichbuU,  34  L.  J. 


C.  P.  257. 

(r)  Alexander  T.  Jones,  h.  E.  1  Ex. 
133,  also  a  case  on  the  9  &  10  Vict, 
c.  95,  B.  128. 

(s)  Prior  to  the  Amendment  Act, 
it  waa  held  that  the  County  Court 
might  entertain  a  suit  for  the  specific 
performance  of  an  agreement  to  grant 
a  lease  ;  see  Wilcox  r.  Marshall,  L.  K. 
3  Eq.  270. 
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An  appeal  lies  from  the  decision  of  a  County  Court  Judge  '■'^P-  XVIII 
under  these  Acts  to  the  High  Court  of  Chancery ;    or,  in 


causes  arising  within  the  County  Palatine  of  Lancaster  either  ^e'oounty™ 
to  the  High  Court  of  Chancery,  or  to  the  Chancery  Courfof  Courts, 
the  County  Palatine  (t).     And  any  proceedings  in  Equity  com- 
menced in  the  High  Court  of  Chancery  may  be  ordered  to  be 
transferred  to  the  County  Court  in  which  they  might  have 
been  instituted  (m).    The  equitable  jurisdiction  confeiTed  on 
County  Courts  has  not  ousted  the  jurisdiction  of  the  High 
Com-t  of  Chancery  (x) ;  but  a  plaintiff  coming  into  the  latter 
Court,  when  he  might  have  sued  in  the  County  Court,  has  Costa, 
been  held   entitled  only  to  such  costs  as  he  would  have       i 
obtained  in  the  County  Coiii-t  (y).  J 


(6.)  As  to  tlie  late  mode  of  pfoceeding  hy  Claim,  vudcr  the      Section  6. 
Orders  of  April,  1850  :  and  as  to  Special  Cases  imdcr  the  As  to  the  late 
13  cfc  14  Vict.  c.  35.  retg^r 

claim,  &o. 
Under  the  Orders   of   April,    1850,   any   person   seeking  proceedings 

equitable  relief  might,  without  special  leave  of  the  Court,  uncfg^™,, 

and  instead  of  proceeding  by  bill  in  the  usual  form,  file  a  Orders  of 

i-  o      J  April,  1850. 

clauu  m  the  Eecord  and  Writ  Clerks'  Office,  in  (among  other 

specified  cases)  any  case  where  the  plaintiff  was,  or  claimed 

to  be,  a  person  entitled  to  the  specific  performance  of  an 

agreement  for  the  sale  or  purchase  of  any  property,  seeking 

such  specific  performance  :  such  claim  to  be  in  tlie  form,  and 

to  the  effect,  of  the  form  No.  8  set  forth  in  the  Schedule  A. 

to  the  said  Orders ;  and  the  filing  of  such  claim  was  to  have 

the  force  and  effect  of  filing  a  bill  (») :  and  in  any  case  in  Special  claim. 

which  the  above  form  was  not  applicable,  the  Com't  might, 

upon  the  ex  parte  application  of  the  plaintiff,  and  upon  reading 

the  claim  proposed  to  be  filed,  give  leave  to  file  it. 

(0  28  &  29.  Vict.  c.  99,  ss.  18,  19.  m. 

The  senior  Vice-Chancellor  hoars  the  {y)  Simons  v.  M'Adam,  L.  R.  6  Eq. 

appeals.  Z2i;  but  see  Scotto  v.  Heritage,  uH 

(u)  30  &  31  Vict.  c.  142,  s.  8.  swpr&. 

(x)  Scotto  V.  Heritage,  L.  E.  3  Eq.  (z)  See  Orders  1  &  2. 
212,  a  suit  to  foreclose  a  mortgage  for 
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Chap.  XVIII.       This  mode  of  proceeding  could  be  adopted  only  in  clear 

'■ and  simple  cases  (a) :  that  is,  when  the  issue  was  simple, 

although  the  affidavits  might  be  heavy  (&).  All  the  material 
facts  of  the  case  within  the  plaintiff's  knowledge  had  to  be 
stated  (c) ;  and,  as  in  an  ordinary  suit,  he  was  obliged  to 
establish  his  case  secundum  allegata  et  probata  (d).  This 
mode  of  procedure,  which  had  practically  been  rendered 
obsolete  by  the  practice  of  moving  for  a  decree  under  the 
15  &  16  Viet.  c.  86  (e),  was  abolished  as   from  the  14:th 

February,  1860,  by  the  8th  Consolidated  Order,  rule  4. 

«- 

Medina  bv  "^^  apparently,  rather  than  a  really,  inexpensive  and  easy 

special  case  mode  of  obtaining  the  opinion  of  the  Court,  where  the  parties 
Vict.  c.  35.  agree  upon  the  facts  but  differ  as  to  the  law,  is  provided  by  a 
modern  Act  (/) ;  which  enables  persons  interested,  or  claiming 
to  be  interested,  in  any  question  cognizable  in  the  Court  of 
Chancery  as  to  the  construction  of  any  Act  of  Parliament, 
will,  deed,  or  other  instrument  in  writing ;  or  any  article, 
cause,  matter,  or  thing  therein  contained;  or  as  to  the  title, 
or  evidence  of  title,  to  any  real  or  personal  estate  contracted 
to  be  sold  or  otherwise  dealt  with ;  or  as  to  the  parties  to,  or 
the  form  of,  any  deed  or  instrument  for  carrying  any  such 
contract  into  effect ;  or  as  to  any  other  matter  falling  withm 
the  original  jurisdiction  of  the  Court  as  a  Court  of  Equity, 
or  made  subject  to  its  jurisdiction  or  authority  by  any  Statute 
(not  being  a  Statute  relating  to  bankrupts) ;  and  including 
among  such  persons,  aU  lunatics,  manied  women,  and  infants, 
(in  manner  and  under  the  restrictions  thereinafter  contained,) 
to  concur  in  stating  such  question  in  the  form  of  a  special 
case  for  the  opinion  of  the  Court ;  and  executors,  admini- 
strators, and  trustees,  are  authorized  to  concur  in  such 
case  (ff). 

(a)  See  Jachon  v.  Gi-ant,  15  Jur.  308. 

72,  V.-C.  E. ;  Smithy.  Constant,  i  Be  (c)  Goode  v.    West,.  15'  Jur.   1025, 

G.  &  S.  213  ;  BawUngs  v.  Dalgleish,  V.-C.  T  ;  20  L.  J.  631. 

1  Sm.  &  G.  76  ;  Eccles  v.  Cheyne,  9  (d)  Johns  v.  Mason,  9  Ha.  29. 

Ha.  215  ;  Burnley  v.  E.  0.  R.  Co.,  5  (e)  Sects.  15  &  16. 

De  G.  &  S.  314.  (/)  13  &  14  Vict.  c.  35. 

(6)  Jacobs  V.  Richards,    18   Beav.  (jf)  Sect.  1. 
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As  a  general  rule,  all  the  persons  who  are  interested  in  all  Chap,  xviii. 

.  Sect.  6. 

the  q^uestions  to  be  determined  must,  as  in  the  case  of  a  suit  

instituted  by  bUl  (A),  be  made  parties  to  the  special  case  (i) ;  parties  to. 
but  the  modifications  of  this  rule,  which  were  introdiiced  by 
the  Chancery  Improvement  Act  (k),  seem  applicable  to  this 
mode  of  procedure  {l).  A  special  case  may  be  amended  {m) ; 
so,  also,  on  the  death  of  a  sole  plaintiif,  the  common  order  for 
revivor  may  be  obtained ;  the  object  of  the  statute  being  to 
assimilate  the  practice  on  special  cases  in  all  respects  to  that 
in  suits  instituted  by  bill  {n) :  but  it  seems  that  the  person 
named  as  plaintiff  may  not  sue  on  behalf  of  himself  and 
other  members  of  a  class  in  the  same  interest  (o).  Where 
the  object  of  the  special  case  is  to  ascertain  the  construction 
of  a  trust  instrument,  the  trustees  ought  to  be  parties  (7)). 

Every  such  special  case  is  to  state,  concisely,  such  facts  Special  case, 

how  to  be 
and  documents  as  may  be  necessary  to  enable  the  Court  to  framed,  &c. 

decide  the  question  raised  thereby ;  and,  upon  the  hearing, 
the  Court  and  the  parties  may  refer  to  the  whole  contents 
of  such  documents ;  and  the  Court  may  draw  from  the  facts 
and  documents  any  inference  which  it  might  have  drawn  there- 
from if  proved  in  a  cause  {g)  ;  but  will  not  direct  an  inquiry 
as  to  facts  of  which  it  is  not  satisfied  at  the  hearing  (;■) ;  nor 
act  on  the  mere  inference  or  belief  of  the  parties  (s) ;  and, 
unless  the  facts  are  fully  and  fairly  stated,  may  refuse  to 
make  an  order  {t). 


Qi)  Sect.  32.  625  ;  but  see   15  &  16  Vict.  c.  86, 

(i)  EntwUtU  T.   Cannon,  4  W.  R.  ss.  44,  51;  Ee  Brown,  29  Bear.  401. 

450.  (p)   yorley  v.  HicJiardson,  8  Do  G, 

(k)  15  &  16  Vict.  c.  86,  s.  42.  M.  &  G.  126  ;  2  Jur.  N.  S.  362. 

(l)  Swallow  V.  Binns,  9   Ha.  App.  {q)  13  &  14  Vict.  c.  35,  s.  8. 

slyii. ;  Se  Brown,  29  Bear.  401.  (r)  BomvUle  r.  Lamb,  9  Ha.  App. 

{m)  Donn-ilk  r.  Zamfi,  9  Ha.  App.  Ir. ;  which  see  also  as  to  the  mode  in 

Iv.  ■  Thistlethwaiie  r.  Gamier,  5  De  G.  which  the  statements  are  to  be  made. 

&  S.  73  ;  BeU  r.  Cade,  2  J.  &  H.  122  ;  See,  too,  Gosling  r.  Gosling,  Johns. 

Forsbrook  v.  Forsh-ooh,  L.  R.  3  Ch.  265  ;  BeU  r.  Cade,  2  J.  &  H.  122. 

^p  93.  (s)  BomviUe  r.  Lamb,  ubi  suprd. 

(n)  Wilson  r.  Whatdey,  1  J.  &  H.  (<)  Bulheley  r.  ITope,  8  De  G.  M.  & 


331. 
(0)  Lee  V.  Head,  1  K.  &  Jo.  620, 


G.36. 
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Chap.  XVIII. 
Sect.  6. 

To  be  signed 
by  counsel, 
filed,  and 
appeared  to. 


Every  special  case  is  to  be  signed  by  counsel  for  all 
parties  ;  and  is  to  be  filed  as  a  bill  is  filed,  and  the  defendants 
are  to  appear  thereto  as  to  a  bUl  (m).  The  same  counsel  may 
sign  for  plaintiff  and  defendants  (v) ;  but  infants  should  be 
represented  by  separate  counsel  at  the  hearing  (x). 


Parties  after 
case  filed  are 
to  be  subject 
to  the  jurisdiC' 
tion,  and  be 
^  bound  by 
statements 
in  case, 
subject  to 
what  restric- 
tions. 


After  the  case  has  been  filed,  and  the  defendants  have 
appeared,  all  the  parties  are  to  be  subject  to  the  jurisdiction 
of  the  Court,  as  if  the  plaintiff  had  filed  a  bill  against  the 
defendants,  and  they  had  appeared  thereto ;  and,  upon  the 
case  being  filed  and  appearances  entered,  aU  parties  thereto, 
other  than  married  women,  infants  and  lunatics,  are,  for  the 
purposes  of  such  special  case,  to  be  bound  by  the  statements 
therein;  and  married  women,  infants,  and  lunatics,  made 
parties  thereto,  are,  for  the  purposes  thereof,  to  be  bound  by 
the  statements  therein,  when,  and  not  before,  leave  shall  have 
been  given  by  the  Court  to  set  the  case  down  (y). 


Court  upon 
hearing  may 
make  mere 
declaration  of 
right,  send  a 
case  to  La*,  or 
refuse  to 
decide. 


Upon  the  hearing,  the  Court  may  determine  the  questions 
raised  or  any  of  them  ;  and  may  make  a  declaration  of  right 
without  proceeding  to  administer  any  consequent  relief ;  and 
every  such  declaration  is  to  have  the  force  of  a  decree  m  a 
suit  between  the  same  parties ;  and  the  Court  may  send  a 
case  for  the  opinion  of  a  Court  of  Law;  or  may  refuse  to 
give  any  decision  (z) :  and  it  may  deal  with  the  costs  of  the 
special  case  (a) :  but  it  cannot  go  on  to  decree  specific  per- 
formance (h),  nor  can  it,  apparently,  make  a  declaratory  decree 
which  will  bind  reversionary  interests  (c),  though  it  may,  it 
would  seem,  declare  whetlier  the  party  claiming  as  reversioner 


(m)  Sect.  10. 

(v)  Ex  parte  Craig,  15  Jur.  763. 

(x)  Wright  T.  Woodham,  17  Law- 
Times,  293. 

(?/)  Sect.  11.  As  to  the  practice, 
when  a  party  interested  ia  born  after 
the  ease  is  set  down,  gee  Thistle- 
(hwa'ite  V.  Gamier,  21  L.  J.  16, 
V.-C.  P. 

(is)  Sect.  U. 

(a)  Jachon  v.  Craig,  16  Jur.  811  ; 


Evans  v.  Evans,  22  L.  T.  43,  V.-C.  K. 

(6)  s.  a 

(c)  See  Garlich  v.  Lawson,  10  Ha. 
App.  xiv. ;  Oreenwood  v.  Suther- 
land, ib.  xii.  ;  Jackson  v.  Turnleij, 
1  Dre.  617 ;  Gosling  v.  Gosling, 
Jolms.  266,  and  cases  there  cited ; 
ForsbrooTc  v.  Forshrooh,  L.  R.  3  Ch. 
Ap.  93 ;  but  see  Brooke  v.  Brooke,  3 
Sm.  &  G.  280. 
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takes  such  an  interest  in  the  property  as  entitles  him  to  file  di^p.  XVIII. 

^    '^      -^  Sect.  6. 


a  bill  to  have  it  secured  for  liis  benefit  {d). 

As  between  vendor  and  purchaser,  the  Court  has  on  special  What  the 

.,,,.,  Court  wiU  de- 

case  determined  whether  a  mistake  in  the  particular  was  termineas 

a  fit  subject  for  compensation  within  the  conditions  (c) ;  and  yen^oj.  and 

where  no  mode  of  estimating  the  amount  is  provided,  the  P"i^ehaaer, 

°  ^  on  a  spsoial 

Court  may,  it  seems,  direct  a  reference  to  chambers  (/) ;  so  case, 
it  has  decided  whether,  according  to  the  true  construction  of 
a  will,  a  good  title  has  been  deduced  by  vendor's  purporting 
to  sell  under  it  (c/) ;  so,  too,  whether  a  proposed  lease  is  in 
conformity  with  the  terms  of  a  leasing  power  (A). 

The  Act  also  contains  provisions  supplyiag  the  requisite  Provisions 
machinery  for  protecting  and  binding  the  interests  of  infants,  parties  under 
lunatics,  and  married  women ;    and  for  the   indemnity  of  frustees*'*&c? 
trustees,  &c.,  acting  upon  declarations  made  under  the  Act  (i). 
The  proceeding  by  special  case  seems  to  have  only  one  advan- 
tage over  a  suit  in  the  ordinary  course,  viz.,  that  special  cases 
are  never  transferred  from  the  cause-list  of  the  judge  in  whose 
branch  of  the  Court  they  are  set  down ;  so  that  the  parties, 
if  they  can  agree  upon  the  facts,    are   able   to   secure  the 
opinion  of  any  particular  judge. 

By  the  50th  section  of  the  15  &  16  Vict.  c.  80,  no  suit  is  Declaration  of 
-,..  ,1  T.I,  111  right  under 

to  be  open  to  objection  on  the  ground  that  a  merely  declara-  the  Chancery 

tory  decree  or  order  is  sought ;  and  the  Court  has  power  to  l^P™^^""^"* 
make  blading  declarations  of  right  without  granting  conse- 
quential relief.     This  section  has  been  held  only  to  apply  to 
cases   in  which   equitable   relief  might  be   granted  if  the 
plaintiff  chose  to  ask  for  it  (Jc) ;  and  not  to  authorize  a  decree 

(d)  SeU    V.   Cade,  2  Johns.  &  H.      An  infant  may,  under  sect.  5,  apply 
122.  for   the   appointment  of  a  guardian 

(e)  Leslie  v.  Thompson.,  9  Ha.  268.  without  a  nextfriend;  Ex  parte  Craig, 
If)  Ibid.  15Jur.  763;  and  see  generally  as  to 
{g)   Wilson  v.  Bennett,  20  L.  J.  Gh.      the"~practice  in  special  cases,  Daniell, 

279.  1681,  et  seq. 

{h)  Edwards  v.  MUbank,   4  Drew.  (k)  Sooke  v.  Lord  Kensington,  2  K. 

^06.  &  Jo-   753,   762  ;   Sriatow  t.    Whit- 

(t)  Sects.  2, 3,  i,  5,  6,  7, 13,  and  15.  more,  4  K.  &  Jo.  743. 
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Chap.  XVIII.  declaratory  of  merely  legal  riglits  (Q,  or  binding  reversionary 
^  Sect.  6.         . 
/- interests  (m). 


Section  7. 

As  to  how 
plaintiff's 
case  may  be 
sustained,  &e. 


Written 
agreement 
whe(i  dis- 
pensed with, 


on  ground 
of  fraud. 

Part  per-  \ 
formance,  or 
defendant's 
admission. 


(7.)  As  to  liow  the,  plaintiff's  case  may  le  sustained  in  the 
absence  of  a  icritten  agreement : — fraiul : — part  performance  : 
— admission  hy  defendant  of  parol  agreement : — parol  varia- 
tion of  written  agreement. 

Although  in  general  in),  there  must,  in  order  to  sustain  a 
suit  for  specific  performance,  be  a  contract  in  writing  within 
the  Statute  of  Frauds,  the  Court,  in  certain  cases,  decrees 
specific  performance  of  a  parol  agreement,  upon  the  ground, 
1st,  of  fraud  having  been  the  cause  of  the  non-compliance 
with"  the  requisitions  of  the  Statute :  2ndly,  of  the  parol 
agreement  having  been  in  part  performed ;  or,  3rdly,  of  its 
existence  being  admitted  by  the  defendant  (o). 


Fraud  tabes 
case  out  of 
Statute. 


1st.  If  by  fraud  the  defendant  has  prevented  a  compliance 
with  the  requisitions  of  the  Statute,  this  will  not  avail  him, 
but  the  plaintiff  will  be  entitled  to  relief  on  proving  the 
fraud  and  the  parol  contract  {p).  But  it  is  not  fraud  in  a 
purchaser  to  decline  to  sign  the  fair  copy  of  an  agreement, 
which  he  had  assented  to  when  in  draft,  and  had  promised  to 
sign  as  soon  as  it  was  faii;  copied  (?). 


(Z)  Trustees  of  Birkenhead  Docks  r. 
Laird,  4  De  G.  M.  &  G.  732,  738. 

(m)  Gosling  v.  Gosling,  JohT^s.  265. 

(»)  As  to  a  clause  of  pre-emption 
in  a  parol  agreement  for  a  partnership 
not  being  within  the  statute,  see 
Essex. Y.  Essex,  20  Beaiy.iii.  But  see 
Caddick  r.  Skidmore,  2  De  G.  &  Jo. 
52. 

(o)  As  to  the  distinction  between 
agreements  and  declarations  of  trust, 
see  Pale  v.  Hamilton,  2  Ph.  266,  275. 
See  too,  Smith  v.  Matthews,  3  De  G. 
F.  &  Jo.  139  ;  7  Jur.  N.  S.  378,  and 
cases  there  cited.  "  When  the  Court 
is  called  upon  to  establish  or  act  upon 
a  trust  of  lands,   hy  declaration  or 


creation,  it  must  not  only  be  mani- 
fested and  proved  by  writing,  signed 
by  the  party  by  law  enabled  to  declare 
the  trust,  that  there  is  a  trust ;  but 
it  must  also  be  manifested  and  proved 
by  writing,  signed  as  required,  what 
that  trust  is ; ''  per  Lord  Justice 
Turner,  in  Smith  v.  Matthews,  uli 
supra. 

(p)  See  Whitchurch  v.  Bevis,  2  Bro, 
C.  C.  565  ;  and  note  to  Pym  v.  Black- 
burn, 5  Ves.  38,  and  cases  there 
collected ;  •  and  Morse  v.  Merest,  6 
Madd.  26 ;  Lincoln  v.  Wright,  4  De 
G.  &  Jo.  16. 

(})  Wood  V.  Midgley,  5  De  G.  M. 
&  G.  41. 
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2ndly,  As  to  acts  of  part  performance  (r)  sufficient  to  take  C^ap-  xyill. 

a  case  out  of  the  Statute  of  Frauds. — It  is,  in  general,  of  the  — — 

essence  of  such  an  act,  that  the  Court  shall,  by  reason  of  the  formanM— 

act  itself,  without  knowing  whether  there  was  an  agreement  guffioienf  t 

or  not,  find  the  parties  unequivocally  in  a  position  different  take  case  out 
„  ,    1     ,  .  ,  ,  ^  of  Statute; 

from  thai!  which,  according  to  their  legal  rights,  they  would 

be  in  if  there  were  no  contract  (s).  For  instance,  delivery  of  aa,  e.g.,  de- 
possession  is  a  sufficient  part  performance  on  the  part  of  the  jession  ^  ^°^ 
vendor  to  sustain  his  suit  against  the  purchaser  (if) ;  and 
acceptance  of  possession  is  a  sufficient  part  performance, 
on  the  part  of  the  purchaser,  to  sustain  his  suit  against  the 
vendor  (u) ;  the  fact  of  the  purchaser  being,  without  liability 
to  a  charge  of  trespass,  in  possession  of  the  vendor's  land,  is 
considered  as  showing  unequivocally  that  some  contract  has 
taken  place  between  the  litigant  parties  (x) ;  and  the  Court 
will  then  receive  parol  evidence  of  the  terms  of  such 
contract. 


Thus,  where  there  was  a  parol  agreement  for  a  mortgage,  retention  of 
and  that  the  mortgagor  should  continue  in  the  occupation  of  '°  ' 

part  of  the  property,  but  an  absolute  conveyance  was  taken, 
it  was  held  that  the  retention  of  possession  by  the  mortgagor 
after  the  execution  of  the  conveyance  was  a  sufficient  part 
performance  to  exclude  the  operation  of  the  Statute;  and 
parol  evidence  was  admitted  to  prove  the  terms  of  the  con- 
tract (y) ;  so,  the  execution  by  a  tenant,  who  was  let  into 
possession,  of  certain  repairs  pursuant  to  a  parol  agreement 
for  a  lease,  has  been  held  sufficient  (z) ;  so,  the  retention  of 


(r)  See  Ait.-Oen.  v.  Day,  1  Ves.  S.  iSurcome  v.  Pinniger,  3  De  G.  M.  & 

218,  221;  Taylor  v.  Beech,  ib.  297.  G-.  571. 

(3)  Per  V.-C.  W.,  in  Dale  v.  Hamil.  (x)  Per  V.-C.  W.,  5  Ha.  381 ;   Wil- 
ton, 5  Ha.  381.  son  y.   West  Hartlepool  By.    Co.,  3i 

(t)  Pyke  V.  WilUa'm,^  Vera.  455  ;  Beav.  187;  2  De  G.  Jo.  &  S.  476; 

Lacon  v.  Meriins,  3  Atk.  1,4;  Sowei-s  the  doctrine  of  part  performance  ex- 

i.   Catoi;    i  Ves.  91;  Buchmaster  v.  tends  to  a  public  company. 

Barro}},    13   "Ves.    456;   Reynolds  v.  (y)  Lincoln  v.  Wright,  4  De  G.  & 

Waring,  You.  351,  353.  Jo.  16. 

(«)  Clinan  v.   Coohe,  1  Sch.  &  L.  («)  Shilliheer  v.  Jarvis,  8  De  G.  M. 

41 ;    Gregory   v.   Mighell,    18    Ves.  &  G.  79 ;  and  see  Powell  v.  Lovegrove, 

328  ;  Moriihett  T,  Jonee,  1  Sw.  172;  ib.  357. 

VOL.  II.                       Digitized  by  Microsoft®  ^  ^ 


938  AS  TO   SPECIFIC  PEEFOEMANCE. 

Chap.  XVIII.  possession  by  a  tenant  after  the  determination  of  the  original 

'■ —  tenancy,  may,  under  special  circumstances,  amount  to  part 

performance  (a) :  so,  if  a  tenant  in  possession  lay  out  money 
on  the  premises,  upon  the  faith  of  the  parol  agreement  (J), 
or,  it  is  conceived,  commit  acts  which  would,  (if  he  were 
merely  tenant,)  subject  him  to  the  loss  of  his  lease  (c),  or  to 
proceedings  on  the  part  of  the  landlord  (d) :  so,  it  has  been 
held,  that  the  mere  payment  of  additional  rent  entitles  the 
tenant  to  an  answer  from  the  landlord  as  to  the  existence  of 
an  agreement  for  a  renewed  lease,  although  the  Court  inti- 
mated an  opinion  against  the  admissibility  of  parol  evidence 
in  opposition  to  the  answer  (e).  And,  in  a  recent  case,  where 
a  landlord  verbally  agreed  with  his  yearly  tenant  to  grant  him 
a  lease  at  an  increased  rent,  with  an  option  of  purchasing  the 
fee,  the  mere  payment  of  the  additional  rent  was  held,  after 
the  landlord's  death,  to  be  a  sufficient  part  performance  to 
take  the  case  out  of  the  Statute  (/). 

except  where  In  one  case,  it  appears  to  have  been  dou.bted  by  Knight 
on  are  referable  Bruce,  L.  J.,  whether  a  retention  of  possession  by  the  tenant 
**'t*''^t""^^c"  ^^^^^  ^  parol  agreement,  could  be  such  a  part  performance  as 
to  exclude  a  defence  founded  on  the  Statute  (g) :  but  the  later 
cases  have  extended  the  doctrine ;  and  it  is  now  well  settled 
that  if  the  acts  relied  on  are  sufficient  for  the  purpose,  and 
are  such  as  can  only  be  referred  to  the  parol  agreement,  the 
mere  circumstance  that  the  tenant  was  abeady  in  the  occupa- 
tion of  the  property  is  not  material  (h).  It  is,  of  course,  open 
for  the  vendor  to  show  that  the  acts  of  part  performance  are 
properly  referable  to  the  pre-existing  tenancy. 

(a)  Dowdl  V.  Dew,  1  Y.  &  C,  C.  C.  Sutherland  v.  Briggs,  uhi  svpra. 
345.  (e)  Wills  t.  Stradling,  3  Ves.  378, 

(6)  Wills  V.  StradliMg,  3  Ves.  382 ;  382. 
Ex  'parte  Hooperr,  19  Ves.  479;  Lester  (/)  Nunn  v.  Fabian,  L.  E.  1  f'h. 

y.  Foxcrofi,  1  CoU.  P.  C.  108;lWh.  Ap.  35.     In  this  case  a  written  receipt 

&  T.  L.  C.  630  ;  Mundy  v.  Jolliffe,  5  was    given   by   the  landlord   for  a, 

Myl.  &  0.  167;  Sutherland  v.  Briggs,  quarter's  rent  at  the  increased  rats. 
1  Ha.  26.  (g)  Pain  v.  Coombs,  1  De  G.  &  Jo. 

(c)   See    and    consider  Parher   v.  34,  46. 
Smith,  1  Coll.  608.  (A)  See  Nunn  v.  Fabian,  ubi  supra. 

{d)  See    5  Myl.  &  C.   177  ;  and 
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And  where  the  parties  have  for  many  years  acted  iipon  the  Chap,  xyiil. 

assumption  that  a  contract  existed,  acts  which  might  not  in   '—^ — 

themselves,  and  irrespectively  of  the  lapse  of  time,  have  been 
sufftcient  to  take  the  case  out  of  the  Statute,  have  been  held 
to  have  that  effect  (f). 

But  there  can  be  no  part  performance  of  an  incomplete  Wliat  .icts  arc 
contract  (Jc) ;  and  an  act  which,  though  in  truth  done  in  per- 
formance of  a  contract,  admits  of  explanation  without  sup- 
j)osing  a  contract,  is  not,  in  general,  sufficient  to  take  the 
case  out  of  the  Statute  (I) :  e.  g.,  delivery  of  the  abstract,  or 
giving  directions  for  the  conveyance,  is  insufficient  (m) :  so, 
also,  is  payment  of  a  sum  alleged  to  be  part  or  even  all  of  the 
purchase-money  (v) ;  or  procuring,  and  paying  a  valuable 
consideration  for,  a  release  by  a  third  party  (o) ;  or  the  mere 
retention  of  possession  by  a  tenant  after  the  determination  of 
his  tenancy  but  before  notice  to  quit  {p) ;  or  an  expenditure 
by  the  tenant  to  which  he  is  liable  under  the  terms  of  his 
lease  {q) :  so,  possession  obtained  wrongfully  by  the  plaintiff, 
of  course,  cannot  avail  him  (r). 

In  one  case,  it  was  laid  down  by  Lord  Westbury  that 
where  the  contract  is  executory  in  this  sense,  viz.,  that  the 
ownership  of  the  property  is  transferred  siibject  to  the  pay- 

(i)  BlacJi.fordTr.Kirhpainch,GBea.Y.  Cooke  v.  Tombs,  2  Anst.  425;  Thomas 

232.  V.  Blachnum,  1  Coll.  301  ;  Sug.  140. 
(h)  Lady  Thynnc  v.  Earl  OlengaU,  (n)  Clinan  v.   Coohe,  1  Sch.  &  L. 

2  H.  L.  C.  131,  158;  and  see  Parher  40;  Watt  v.  Exams,  4  T.  &  C.  579; 
V.  Smith,  1  Coll.  623  ;  but  as  to  Hughes  v.  Morris,  2  De  G.  M.  &  G. 
amount  of  consideration,  vide  infrA  ;  356 ;  and  see  5  Ha.  381 ;  Stroughill  v. 
and  see  Phillips  v.  Edwards,  33  Beav.  GuUiier,  2  Jur.  N.  S.  700,  which  was 
440.  the  case  of  a  parol  agreement  in  an- 

{l)  5  Ha.  381  ;  and  see  Gunter  v.       ticipation  of  marriage. 
Halsey,  Arab.  586;  Lacon  v.  Mertins,  (o)   O'ReiUy  v.  Thompson,    2  Cox, 

3  Atk.  4;   Ex  parte  Hooper,  19  Ves.      271. 

479_  (j3)  Wills  T.  StradXing,  3  Ves.  381 ; 

(m)   Whalcy  v.  Bagnel,  1  Bro.  P.  C.  Brennan  v.  Bolton,  2  Dru.  &  W.  349. 

345  ;  Bole  v.  White,  1  Bro.  C.  C.  409  (g)  Frame  r.  I)awson,li  Ves.  386 ; 

(cited);  Redding  v.  Wilkes,  3  Bro.  C.  Lindsay  v.  Lynch,  2  Sch.  &  L.  1. 

C.  400  J   Whitchurch  v.  Bevii,  2  Bro.  (r)  Sug.  151 ;  Sole  v.  White,  1  Bro. 

C.  C.  559;  Clerk  v.  Wright,  1  Atk.  C.  C.  409  (cited). 
18;  Bawdes  v.  Amhurst,  Pr.  C.  402; 
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Chap,  xviir.  ment  of  the  purchase-money  by  instalments,  the  payment  of 

— ■  — •  each  instalment  is  an  act  of  part  performance,  and,  to  the 

extent  of  the  purchase-money  so  paid,  does,  in  Equity,  finally 

transfer  to  the  purchaser  the  ownership  of  a  corresponding 

portion  of  the  estate  (s). 


Change  of 
residence ; 


Where  A.  removed  his  place  of  business  to  a  house  be- 
longing to  B.,  his  father-in-law,  upon  the  faith  of  an  alleged 
parol  promise  that  he  should  occupy  it  rent-free  for  his  life, 
it  was  held,  in  a  suit  to  restrain  an  action  of  ejectment,  that 
the  change  of  residence  was  an  insufficient  consideration  to 
support  the  parol  agreement ;  and  that  A.  had  no  lien  for 
money  which  during  the  period  of  his  occupation  he  had 
expended  in  ordinary  repairs  (if). 


marriage,  Marriage  is  not,  for  the  purposes  of  specific  performance, 

considered   as  a  part  performance  of  a  parol  contract,  for 

which  it  forms  the  consideration  (u).   Thus,  where  instructions 

/were  given  to   a   solicitor  to  prepare  a  settlement  of  the 

/  intending  husband's  property,  but  it  could  not  be  ready  by 

/    the  time  fixed  for  the  marriage,  and  there  was  no  antenuptial 

contract,  a  settlement  made  shortly  after  the  marriage  was 

held  fraudulent  and  void  as  against  the  husband's  creditors  (x). 

So,  where   a   draft   settlement  was  prepared   according  to 

instructions  given  by  the  intending  husband,  but,  before  it 

was  finally  approved,  the  idea  of  a  settlement  was  abandoned 

on  his. verbal  promise  that  he  would  forthwith  execute  a  will 

leaving  his  wife  all  her  own  property,  and  such  a  will  was 

\^  executed  immediately  after  the  marriage  ceremony,  but  was 

Subsequently  revoked,  it  was  held  that  the  execution  of  the 

vdi,  which  was  in  itself  a  mere  revocable  instrument,  was  not 

sufficient  to  constitute  part  performance  (y).    On  appeal  to 


(s)  Hose  V.  Watson,  10  H.  L.  Ca. 
672. 

(t)  Millard  t.  Ha/rvey,  10  Jur.  N.  S. 
1167. 

(«)  Spurgeon  v.  Collier,  1  Eden,  55 
Taylor  v.  Beech,  1  Ves.  S.  298 
Lassence  v.  Tierney,  1  Mao.  &  G-.  672 


Qoldicutt  T.  Tovmaend,  28  Bear.  445  ; 
Be  Biel  v.  Thompson,  3  Beav.  469. 

(x)  Warden  v.  /ones,  23  Beav.  487; 
2  l)e  G.  &  Jo.  76;  in  effect  overruling 
JDundas  v.  Dvtens,  1  Ves.  jun.  199. 

[y)  Caton  v.  Caton,  L.  R.  1  Cb. 
Ap,  137,  overruling  V.-C.  S. 
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the  House  of  Lords  the  question  of  part  laerformance  was  not  Chap,  xviii. 

argued ;  and  the  decision  of  Lord  Cranworth  was  affirmed,  / ^'"''^'  ^' 

on  the  simple  ground  that  there  was  no  sufficient  memo- 
randum signed  by  the  party  to  be  charged  (s). 


But  where  there  is  a  written  agreement  after,  in  pursuance 
of  a  parol  agreement  before,  marriage,  or  where,  after  the 
marriage,  possession  of  the  property  is  given  up,  or  some 
other  act  is  done,  in  pursuance  of  the  parol  agreement,  which, 
independently  of  the  marriage,  will  constitute  part  per- 
formance, the  contract  may  be  enforced  (a) :  thus,  where  one 
of  the  contracting  parties  verbally  agrees,  as  the  consideration 
for  the  marriage,  to  settle  an  estate,  and,  on  the  faith  of  that 
promise,  the  other  contracting  party,  or  some  person  acting 
on  his  or  her  behalf,  makes  a  settlement  and  the  marriage  is 
solemnized,  the  settlement  so  made  is  a  sufficient  act  of  part 
performance  to  take  the  case  out  of  the  Statute  (Z>) :  so,  where 
a  marriage  was  contracted,  and  a  settlement  made  by  the 
husbaird,  on  the  faith  of  representations  by  his  wife's  father, 
that  his  daughter  upon  the  decease  of  her  parents  would 
become  absolutely  entitled  to  one-third  of  certain  trust  funds, 
the  sole  surviving  child  of  the  marriage  was  held  entitled  to 
have  the  representations  made  good,  and  to  have  a  subsequent 
.appointment  by  her  grandfather,  which  prevented  the  devolu- 
tion of  the  one-third  share,  set  aside  (c). 


But  part  per- 
formance of  a 
parol  agree- 
ment, inde- 
pendently of 
the  marriage, 
may  take  the 
case  out  of  the 
Statute. 


/ 


y 


So,  if,  in  the  case  of  moneys  expended  by  a  tenant,  the  as  to  expon- 
circumstances  were  such  as  would,  if  there  were  no  contract  Jen^iTt  ^^ 
for  sale,  enable  him  to  recover  the  amount  from  the  landlord, 
the  case  would  not  appear  to  be  different  in  principle  from 
that  of  payment  of  purchase-money  :  the  same  remark  applies 
to  the  case  of  the  payment  of  additional  rent  (d) ;  where,  how- 


(z)  L.  R.  2  E.  &  Ir.  App.  127. 

(a)  Sweome  r.  Pinnigei;  3  De  Gr. 
M.  &  Gr.  571 ;  Barhivorth  v.  Young, 
4  Drew.  1. 

(6)  Hammersley  v.  De  Biel,  12  CI. 
&  Fin.  45  ;  sed.  quaere  whether  this 
case  was  decided  on  the  Statute  of 


Frauds;  see  Manad  \.  White,  i  H. 
L.  Ca.  1055. 

(c)  Walford  v.  Gray,  11  Jur.  IS.  S. 
106,  V.-C.  S. 

(d)  Wills  y.  Stradlinff)  3  Ves.  378  j 
and  seeNunn  v.  Fabian,  L.  E.  1  Ch, 
Ap.  35  ;  and  vide  suprd,  p.  938i 
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Chap.  XVIII.  ever,  as  we  have  seen,  the  decision  was,  that  the  landlord  who 
— '- — — —  had  pleaded  the  Statute  should  answer. 


Mundy  v. 
JoUiffe. 


In  the  case  of  Mundy  v.  JoUiffe  (e),  the  defendant,  in  pur- 
suance of  the  parol  agreement  for  a  lease,  had  laid  down  a 
field  in  pasture,  and  executed  draining  and  repairs  :  acts 
which  are  referred  to  by  Sir  J.  Wigram,  V.-C.  (/),  as  "  cer- 
tainly e(3[uivocal :"  the  biU  was  dismissed  by  SirL.  Shad  well, 
V.-C,  but  this  decision  was  reversed  by  Lord  Cottenham,  C, 
on  appeal.  His  lordship,  in  giving  judgment,  indicated  a 
willingness  rather  to  extend  than  to  contract  {g)  the  jurisdic- 
tion :  "Courts  of  Equity,"  observed  his  lordship,  "exercise  their 
jurisdiction,  in  decreeing  specific  performance  of  verbal  agree- 
ments, where  there  has  been  part  performance,  for  the  pui-pose 
of  XDreventiag  the  great  injustice  which  would  arise  from 
permitting  the  party  to  escape  from  the  engagements  he  has 
entered  iato,  upon  the  ground  of  the  Statute  of  Frauds,  after 
the  other  party  to  the  contract  has,  upon  the  faith  of  such 
engagement,  expended  his  money  or  otherwise  acted  in  execu- 
tion of  the  agreement.  Under  such  circumstances,  the  Court 
will  struggle  to  prevent  such  injustice  from  being  effected; 
and  with  that  object,  it  has,  at  the  hearing,  when  the  plaintiff 
has  failed  to  establish  the  precise  terms  of  the  agreement, 
endeavoured  to  collect  what  the  terms  of  it  really  were"  (A) : 
and  when  it  finds  that  possession  is  fairly  referable  to  an 
express  agreement  to  give  a  fair  rent  or  consideration,  the  exact 
amount  of  which  has  not  been  settled,  it  will  strain  its  juris- 
diction to  fix  the  amount  of  such  rent  or  consideration  (^). 


As  to  a  parol         ^0,  where  a  father  by  his  will  left  his  real  estate  to  his  two 

ri™'lmont        ^'^'^^'  ^^*  ^^^  ^^^'  ^"'^  'wwA  of  due  attestation,  could  not  be 

admitted  to  probate,  and  the  elder  son,  who  inherited  the 

estate,  told  his  brother  on  several  occasions  that  the  property 


(c)  9  Sim.  413  ;  on  appeal,  5  Myl. 
k  C.  167. 

(/)  5  Ha.  381. 

(fif)  See  Sug.  166. 

{k)  5  Myl.  k  C.  177;  see  Gngoiij 
V.  M'i&o»,  9Ha.  690;  Painv.Coombe, 


1  De  G.  &  Jo.  34 ;  Nunn  t,  Fabian, 
L.  R.  1  Ch.  Ap.  35. 

(i)  See  Gregory  v.  Mighetl,  18  Ves. 
328  ;  Meynett  V,  Surtees,  1  Jur.  N.  S. 
80,  742;  3  Sm.  &G.  101. 
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sliould  be  "  not  mine,  nor  tliine,  but  ours,"  and  it  was  accor-  Chap,  xviii. 

dingly  held  by  them  as  tenants  in  common  for  nearly  twenty  — — 

years,  the  Court  considered  this  to  be  sufficient  proof  of  a 
family  arrangement,  enforceable  against  the  elder  brother  (k). 

In  one  case,  where  an  agreement  in  writing  for  a  three  Verbal  notice 
years'  tenancy  reserved  to  the  tenant  the  option  of  requiring  of  poTse^ssion^ 
a  twenty-one  years'  lease  at  the  expiration  of  the  prior  term,  •>?  *™™*' 
V.-C.  Wigram  appears  to  have  considered,  that  his  verbal  declaration  of 
notice  of  intention  to  take  the  new  lease,  accompanied  by  purdiaac. 
retention  of  possession,  was  binding  upon  him  (^). 

And  where  a  colliery  proprietor,  under  the  nustaken  notion  Ejectment  by 
that  he  had  a  power  of  compulsorily  purchasing  land  for  the  restrained  on 
purpose  of  a  railway,  wrote  to  the  landowner,  and  referring  to  g™™'!  °f ._ 
such  supposed  power,  offered  to  purchase  the  land  at  a  fair  escence  in 
valuation,  and,  no  reply  being  given,  the  railway  was  made 
over  the  land  without  further  communication  with  him,  but 
with  his  full  knowledge ;  and  then,  after  a  fruitless  negotia- 
tion as  to  the  price  to  be  given  for  the  land,  the  landowner 
commenced  an  ejectment  upwards  of  three  years  after  the 
railway  had  been  finished;  the  same  learned  judge,  on  motion, 
restrained  the  action,  upon  the  colliery  proprietor  giving 
judgment  in  the  action,  and  paying  into  Coui-t  the  utmost 
valuation  of  the  land  (wi).  So  where  a  canal  was  made  over 
land  with  the  consent  of  the  freeholder,  and  compensation 
was  paid  to  the  tenant,  but  the  amomit  of  compensation 
which  the  freeholder  was  to  receive  remained  unsettled,  his 
representatives  and  parties  claiming  under  him  by  purchase 
M'ith  notice  of  the  facts,  were  restrained  at  the  expira- 
tion of  the  tenancy  from  asserting  their  legal  rights  (n). 
But  when  the  party  in  possession  has  acquired  a  statutory 
right  to  purchase  and  hold  the  land,  there  is  no  longer  the 


{k)   Williams  v.  William,  2  Dr.  &  9.  and  see  Olaverinr/'s  case,  cited  5  Vcs. 

378;  affirmed  L.  R.  2  Cb.  Ap.  294;  690  ;    jDaie  of  Devon  v.  Elgin,   11 

see  too,  Cood  v.  Good,  33  Beav.  314.  Bear.  530. 

(l)  Beatson  v.  Nicholson,  6  .Tur.  620.  {n)  Duhe  of  Beaufort  v.  PatrkJc,  17 

(m)  Powell  V.  Thomas,  6  Ha.  300  ;  Bear.  60. 
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Chi^.  xyill.  same  reason  as  before  for  straining  the  iurisdiction  of  the 
Sect.  7.  o  J 


Court  (o). 


Case  of  sale 
under  a 
power ;  re- 
maindei'man 
not  bound. 


In  the  case  of  a  power  of  sale,  the  parol  contract  of  a 
tenant  for  life,  followed  by  expenditure,  would,  it  is  con- 
ceived, be  insufficient  to  bind  a  remainderman  who  had  not 
acquiesced  in  such  expenditure  (p) :  for  the  plaintiff's  con- 
tention, in  cases  of  part-perform£Cnce,  is,  that  it  is  a  fraud 
on  a  party  permitting  an  expenditure  on  the  faith  of  a  parol 
agreement,  to  attempt  to  take  advantage  of  its  not  being  in 
writing  (q). 


Plaintiff,  how 
far  bound  to 
show  precise 
terms  of 
contract. 


Immaterial 
terms  of 
agreement, 
although 
stated  in 
bill  need 
not  be  proTed ; 


It  seems  td  be  clear,  upon  the  modern  authorities  (r),  that 
the  Court,  being  satisfied  of  the  existence  of  an  agreement, 
will,  if  possible,  ascertain  the  real  terms :  Lord  St.  Leonards, 
however,  remarks,  that  "the  prevaili>ng  opinion  requires  the 
party  seeking  the  specific  performance  in  such  a  case  to  show 
the  distinct  terms  and  nature  of  the  contract"  (s) ;  and,  in.  a 
case  in  Ireland,  a  reference  was  refused  at  the  hearing,  on  the 
ground  that  the  party  setting  up  the  agreement  had  not 
produced  evidence  which,  if  uncontradicted,  would  be  suffi- 
cient to  establish  its  essential  terms  ;  the  Court  holding  that 
a  reference  should  be  directed  only  in  cases  where  the  evidence 
is  contradictory  (t).  But  it  has  been  held,  that  where  the  bill 
states,  as  part  of  the  agreement,  a  stipulation  which  would 
operate  against  the  plaintiff,  and  which  created  a  liability  to 
which  he  would,  in  the  absence  of  agreement,  have  been 
liable, — (e.  g.,  an  agreemeht  by  an  intended  lessee  to  pay  taxes 


(o)  MeyneU  t.  Surtees,  1  Jur.  N.  S. 
80,  742;  but  see  Somersets.  Coal  C. 
Co.  V.  Hanourt,  2  De  G.  &  Jo.  596. 

(p)  More  T.  SuUon,  3  Mer.  247 ; 
Mm-gan  v.  Milman,  3  •De  G.  M.  &  G. 
33,  vide  supra,  p.  771. 

((?)  3  Mer.  246. 

[r)  See  Allen  v.  Bower,  3  Brp.  C.  C. 
149  ;  Cllnan  v.  Cooke,  1  Sch.  &  L.  38  ; 
Boardman  v.  Mostyn,  6  Ves.  467, 
471  ;  Morphett  y.  Jones,  1  Sw.  172 ; 
Prke  T.  Assheton,  1  Y.  &  0.  82 ; 
Dale  Y.  Hamilton,  5  Ha.  381 ;  Mundy 


V.  JoUiffe,  5  Myl.  &  C.  167,  177;  Sug. 
148. 

(s)  Sug.  155 ;  see  Price  y: Assheton, 
1  Y.  &  C.  441. 

(t)  Savage  v.  Oairoll,  1  Ba.  &  B. 
283,  550,  651  ;  this  case,  however, 
was  not  one  between  vendor  and  pur- 
chaser ;  but  the  validity  of  the  oon- 
traotwas  discussed  upon  the  collateral 
question  whether  the  heir  of  a  pur- 
chaser who  had  died  before  completion 
was  entitled  to  have  the  purchase- 
money  paid  out  of  the  personal  estate. 
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and  make  necessary  repairs  (u),) — or  which  has  been  satisfied,  Chap.  XVIII. 

and  so  rendered  immaterial,  so  far  as  relates  to  anything   '— — 

remaining  to  be  done  (x),  the  failure  to  prove  such  statement 
is  unimportant. 

And  where  a  parol  agreement  'is  sought  to  be  specifically  but  it  must  be 
enforced,  on  the  ground  of   part  performance,  it  must  be  actTof  part*  ^^ 

distinctly  shown  what  the  terms  of  the  agreement  are  which  peiformance 

°  are  solely  re- 

has  been  partly  performed,  and  that  the  acts  of  part  per-  ferabletothe    ; 

formance  are  referable  to  that  agreement  alone  (y).  o  . 

But,  although  the  Court  will  endeavour  to  put  a  reasonable  and  the 

.    ,  ,    , .  -/-NT-  i.     •         material 

mterpretation  upon  vague  expressions  («),  and,  m  construing  ^^,^^  ^^^^^^ 

them,  will  consider  the  surrounding  circumstances,  and  the  "it'imately  bo 
'  °  :       clearly  shown. 

conduct  of  the  parties  in  their  dealings  with  the  subject-matter 
of  the  contract  (a) ;  yet  if  the  final  result  of  all  the  evidence 
which  can  be  procured,  is,  to  leave  the  material  terms  of  the 
agreement  doubtful,  it  can,  of  course,  make  no  decree.  (^  Q-  ) 

Thus,  where  it  remained  uncertain  whether  the  purchase- 
money  did  or  did  not  include  the  timber,  the  Court  declined 
to  interfere  (6) ;  so,  where  an  agreement  for  a  lease  did  not 
state  the  length  of  the  term  to  be  granted  (c)  or  the  date  at 
which  it  was  to  commence  (d),  or  at  which  an  increased  rent 
was  to  become  payable  («) ;  so,  where  on  a  contract  for  a  lease 
for  lives  the  lives  were  not  named,  nor  the  person  who  was  to 
name  them  (/)  ;  so,  where  the  construction  of  the  agreement 
depended  upon  the  meaning  of  an  "  &c."  (g) ;  so,  where  the 

(«)  Oregm-y  v.  Mit/heU,  18  Ves.  328.  have  been  asked  for  by  the  plaintiff. 

(x)  Mundy  v.  JolUffe,  5  Myl.  &  0.  See    Monro    v.   Taylor,   8    Ha.   51 ; 

167,  176.  affirmed,  3  Mao.  &  G.  713. 

{y)  Per  Lord  Eomilly,  in  Price  v.  (c)  Olinan  v.  Cooke,  1  Sch.  &  Lef. 

Salusbury,  32  Beav.  446, 459  ;  affirmed  22. 
by  the  Lords  Justices,  iUd.  461.  (d)  Blore  v.  Sutton,  3  Mer.  237. 

(z)  Sandersorm.  Cochei'mouth  R.  Co.,  if)  Lord  Ormond  v.  Anderson,   2 

11  Beav.  497  ;  Richardson   v.  Eyton,  Ba.  &  Be.  363. 
2  De  Q.  M.  &  G.  79.  (/)  Wheeler  v.  D'Esterre,  2  Dow. 

(a)  See  Oxford  v.  Provand,  L.  K.  359  ;  but  see  Fitzgerald  t.  Vicars,  2 

2  P.  0.  135.  Dru.  &  Wal.  298. 

(6)  Reynolds  v.  Waring,  You.  346 ;  {g)  Pi-ice  v.  Griffith,  1  De  G.  M. 

in  this  case  no  reference  appears  to  &  G.  80  ;  and  see  TatJum.  v.  Plait, 
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Chap.  XVIII. 

Sect.  7. 


agreement  was  to  take  a  lease  of  a  house  if  the  drawmg- 
rooms  were  "  handsomely  decorated  according  to  the  present 
style"  (7i);  so,  in  the  absence  of  special  circirmstances,  the 
Court  wiU  not  enforce  specific  performance  of  a  contract  for 
the  sale  of  land,  which  is  silent  as  to  the  means  of  access  to 
it,  when  it  is  reasonably  uncertain  whether  a  permanent 
right  of  way  can  be  conferred  on  the  purchaser  (i). 


Act  by- 
defendant, 
merely  to  his 
own  prejiidioo, 
no  part  per- 
formance ;. 

nor  does  part 
performance, 
as  to  one  lot, 
affect  another 
lot. 


And  it  appears  that,  as  a  general  rule,  the  plaintiff  cannot 
rely  upon  any  act  by  the  defendant  which  can  merely  tend  to 
his  own  prejudice,  and  not  affect  the  plaintiff;  e.ff.,  payment 
of  auction  duty  by  the  purchaser  (k) ;  or  the  execution  and 
registration  by  the  vendor  of  the  conveyance  (I).  Nor,  in  the 
case  of  a  purchase  of  separate  lots  under  separate  parol 
contracts,  does  part  performance  as  to  one  lot  set  up  the 
agreement  as  to  another  lot  (m). 


Sales  by 
auction  and 
in  bank- 
ruptcy within 
statute. 

Admission 
of  agree- 
ment by 
defendant, 
and  statute 
not  insisted 


We  may  here  remark,  that  sales  by  auction  (n),  and  m 
bankruptcy  (o),  are  both  within  the  Statute  of  Frauds. 

3rd.  Where  the  defendant,  by  his  answer,  admits  the  agree- 
ment as  alleged  in  the  biU,  and  does  not  claim  the  benefit  of 
the  Statute,  Equity  will  decree  specific  performance  against 
himself,  or,  if  he  die  before  decree,  against  his  representa- 
tives (p).  So,  if  he  admit  a  different  agreement  from  that 
alleged  in  the  bill,  the  plaintiff  may  amend  his  bill  and  take 
the  benefit  of  the  admission  (q) ;  but,  in  any  case,  the  latter. 


0  Ha.  660 ;  Stuart  v.  L.  <fc  N.  W.  R. 
Co.,  1  De  G.  M.  &  G.  721.  But  see 
Baywrn-d  t.  Cope,  22  Beav.  140 ; 
Parker  v.  TameU,  2  De  G.  &  Jo.  559 ; 
Cooper  V.  Hood,  26  Beav.  293,  and 
ride  suprA,  p.  204. 

(ti.)  Taylor  v.  Partington,  7  De  G. 
M.  &  G.  388  ;  but  see  Samuda  v. 
Lawford,  8  Jur.  N.  S.  739. 

(i)  Denne  v.  Light,  3  Jur.  N.  S. 
627  ;  8  De  G.  M.  &  G.  774. 

(Jc)  Buchmaater  v.  ITa/rrop,  13  Ves. 
465 ;  the  particular  case  cannot  again 
arise,  the  duty  having  been  repealed. 


(Z)  HamTcins  v.  Holmes,  1  P.  Wms. 

770.  y 

(m)  BiuJcmaster  v.  Harrop,  13  Ves.  \ 
456,  474.  ■ — ^ 

(»)  S.  C:  Blagden  v.  Bradbear,  12 
Ves.  466. 

(o)  Ex  pm-ie  Cutis,  3  Dea.  267, 
Lord  Cotteuham. 

{p)  See  Ounier  v.  HaUey,  Amb. 
586  ;  Att.-Gen.  v.  Day,  1  Ves.  221 ; 
Sug.  156  ;  see  P(wlcer  y.  Smith,  1  Coll. 
615;  Ridgway  v.  Wharton,  3  De  G, 
M.  &  G.  677. 

((?)  Lindsay  y.  Lynch,  2  Soh.&L.9. 
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if  relying  on  the  admission,  is  bound  by  its  teiins,  and  cannot  Chaj).  xviii. 

vary   them   by  parol   evidence  (r).      So,   if    the   defendant, '— — 

although  admitting  the  agreement,  insist  upon  the  Statute, 
no  decree  can  be  made  against  him  (s) :  but  he  cannot,  after 
having  admitted  and  submitted  to  perform  the  agreement, 
claim  the  benefit  of  the  Statute  by  his  answer  to  the  amended 
bill  (t) ;  nor  can  he  unite  a  plea  of  the  Statute  with  any  other 
defence  by  answer  (u).  It  has  been  held  that  the  defendant, 
.denying  the  agreement,  but  omitting  to  claim  the  benefit  of 
the  Statute  by  his  answer,  was  not  entitled  to  avail  himself 
of  it  (x) :  but  this  has  been  overruled  by  a  later  decision  (y) : 
and  where  no  answer  is  required  the  defendant  may,  it  seems, 
plead  the  Statute  orally  at  the  hearing  (2).  It  is  now  well 
settled  that  the  defence  under  the  Statute  may  be  raised  by 
demurrer  (a).  In  one  case,  where  the  bill  averred  a  con- 
veyance to  the  defendant  as  trustee  for  the  plaintiff  for  a 
merely  nominal  consideration  which  had  not  been  paid,  and 
asked  for  a  reconveyance,  or,  in  the  alternative,  for  payment 
of  the  consideration  money,  but  there  was  no  allegation  that 
the  trust  was  declared  in  writing,  a  demurrer  to  the  bill  was 
oven'uled  (b). 

Wliere  a  plaintiff  alleges  a  written  agreement  with  a  parol  Parol  varia- 
variation  in  favour  of  the  defendant,  and  offers  to  perform  the  of'^efendant'^ 
agreement   with  the   variation,  the   Court   will,    of   course, 
enforce  specific  performance  although  the  defendant  insist  on 
the  Statute  (c). 

()■)  Pym  V.  BlacUum,  3  Ves.  34.  M.  &  G.  677. 

(s)  Whitchurch  v.  Bevis,  2  Bro.  C.  C.  (z)  Lincoln  v.  Wright,  4  De  G.  &  J. 

659 ;   Blagden  v.  Bradbear,  12  Ves.  16  ;  Snead  y.  Green,  8  Jur.  N.  S.  4  ; 

466  ;   see  Moore  v.  Edwards,  4  Ves.  but  see  Holding  v.  Barton,  1  Sm.  &  G. 

23  ;    Cooth  v.  Jackson,   6  Ves.  37  ;  App.  xxt. 

Boive  v.  Teed,  15  Ves.  375 ;  Jachon  (a)   Wood  T.  Midgleij,  5  De  G.  M. 

V.  Oglander,  2  H.  &  M.  465.  &   G.   41  ;    Barhworth    v.   Younff,   i 

(t)  Spurrier  v.  Fitzgerald,   6  Ves.  Drew.  1,  9;  Rummeni  v.  Robins,  11 

548.  Jur.  N.  S.  631. 

(m)  dooth  T.  Jackson,  6  Ves.  12.  (6)  Davies  t.  OUy,  12  W.  R.  682  ; 

(x)  Skinner  v.  M'Douall,  2  De  G.  aflSrined,  ibid.  896. 

&  S.  265  ;  Boikett  t.  Cafe,  i  De  G.  (c)  Martin    v.  Pycroft,  2  De  G. 

&  S.  ZS&^  ^-  *  *^-  ^85 ;   VouiUon  r.  Slates,  2 

/'(y)  Ridgway  v.  Wharton,  3  Do  G.  Juv.  N.  S.  847. 
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Chap.  XVIII. 
Sect.  7. 

Purchaser 
cannot,  in 
general, 
enforce  specific 
performance 
of  written 
contract  with 
parol  varia- 
tion. 


Subsequent  - 
parol  varia- 
tion can  only 
bo  enforced  if 
part  per- 
formed. 


The  plaintiff, "  however,  as  a  general  rule,  if  suing  on  a 
written  contract,  is  bound  by  its  terms,  and  cannot,  upon  the 
groiind  of  fraud,  surprise,  or  mistake,  seek  to  vary,  add  to,  or 
explain  its  contents  (d) :  except,  perhaps,  where  the  fraud 
consists  in  a  refusal  to  accede  to  a  promised  variation  upon 
the  faith  of  which  the  plaintiff  entered  into  a  written  agree- 
ment (e) ;  or  in  a  fraudulent  preparation  or  alteration  of 
the  agreement  so  as  to  make  it  inconsistent  with  the  real 
intention  of  the  parties ;  and  with  the  imderstanding  of  the 
plaintiff  at  the  time  he  executed  it ;  or  where,  by  mistake,  an 
agreement  not  expressing  the  real  intention  of  the  parties,  is 
entered  into,  and  the  mistake  is  admitted  by  the  answer,  or, 
not  being  denied  by  the  answer,  is  proved  by  unexceptionable 
evidence  (/).  A  subsequent  parol  variation  cannot  be  enforced 
by  the  plaintiff  (g),  unless  there  have  been  such  a  part  per- 
formance of  the  varied  agreement  as  would  support  a  decree 
in  the  case  of  an  original  independent  agreement  (h) ;  or,  (it 
is  conceived,)  unless  the  defendant  by  his  answer  admit  the 
variation  and  do  not  insist  on  the  Statute. 


We  may  here  remark  that  a  defendant  admitting  by  his 
answer  that  the  plaintiff  at  the  date  of  the  contract  was 


(d)  Marquis  of  Townshend  v.  StaTi- 
r/room,  6  Ves.  328 ;  Price  v.  Dya; 
17  Ves.  356;  Clowes  v.  Higginson,  1 
Ves.  &  B.  524. 

(e)  Pember  v.  Mathers,  1  Bro.  C.  C. 
52,  5i  ;  Sug.  17i  ;  but  see  Clarice  v. 
Grant,  14  Ves.  519,  525,  et  quwre. 

(/)  See  note  to  Pym  v.  Blachbwn, 
3  Ves.  38,  and  cases  as  to  fraud  there 
cited ;  Lord  Thurlow's  judgment  in 
Lord  IrnJutm  v.  Child,  1  Bro.  C.  C. 
94  J  Lord  Eldon's  remarks,  6  Ves. 
339 ;  Sir  John  Leach's  argument  as 
counsel  for  the  defendant,  in  WooUam 
V.  Beam,  7  Ves.  215 ;  2  Wh.  &  T. 
L.  0.  404 ;  and  the  judgment  in 
Att.-Gen.  v.  Sitwell,  1  You.  &  C.  583. 
As  to  admitting  evidence  in  explana- 
tion of  particular  expresBions,  vide 
svpra,  p.  882,  et  seq.    Parol  evidence 


even  of  collateral  matters  is  inadmis- 
sible ;  Rich  V.  Jackson,  4  Bro.  C.  C. 
514 ;  Hare  v.  Shearwood,  1  Ves  J. 
246 ;  Marquis  Townsliend  v.  Stan- 
groom,  6  Ves.  328.  It  seems  to  be 
doubtful  whetlier  a  defendant  falsely 
in  his  answer  denying  the  agreement 
can  be  convicted  of  perjury ;  Rex  v. 
Dunston,  Ey.  &  M.  109  ;  at  any  rate, 
his  conviction  will  not  entitle  the 
plaintiff  to  a  decree  ;  see  Bar&etl  v. 
PicJcersgiU,- i  East,  577,  n.;  cited  4 
Bun-.  2255;  supr&,  p.  852. 

{g)  Rolson  v.  CoUins,  7  Ves.  130, 
133 ;  Nurse  v.  Lord  Seymour,  IS 
Beav.  254. 

ft)  See  Jordan  v,  Sa/wMns,  1  Ves.  J. 
402;  Piice  v.  Dyer,  17  Ves.  356; 
Van  V.  Oorpe,  3  Myl.  &  K.  269,  277  ; 
and  Sug.  164. 
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entitlul,  cannot  at  the  hearing  object  that  no  abstract  was  ^^^v-  xvill. 

delivered  (j)  :  nor  can  he  to  a  vendor's  bill  claim  -  by  way  of — — 

set-off  a  balance  due  to  him  in  respect  of  antecedent  trans- 
actions (J). 


(8.)  As  to  grounds  of  defence  negativing  plaintiff's  right  to      Section  8. 
specific  •performance  except  ivith  a-  variation  of  the  original  as  to  grounds 
written  agreement ;  yIz.,  fraud — mistake — misrepresentation  of  defence,  &c. 
— unfulfilled  promise — parol  variation,  &c. 

On  the  other  hand,  it  is  quite  competent  for  the  defen- 
dant to  set  up  a  variation  from  the  written  contract :  and  it 
will  depend  on  the  particular  circumstances  of  each  case 
whether  that  is  to  defeat  the  plaintiff 's  title  to  have  a  spe- 
cific performance,  or  whether  the  Court  will  perform  the 
contract,  talcing  care  that  the  subject-matter  of  this  parol 
agreement  or  understanding  is  also  carried  into  effect ;  so 
that  all  parties  may  have  the  benefit  of  what  they  con- 
tracted for  (ft). 

The  admissibility  of  parol  evidence  by  way  of  defence  to  Defence 

a  bill  for  specific  performance  of  a  written  agreement,  in  its  pfJntir"" 

literal  imvaried  terms,  may  be  conveniently  considered  with  ^'g'''  'o 

Bpecnio  per- 

reference  to  four  classes  of  cases :  v%z.  formaneo 

except  with 
variation. 

1st.   Cases  where  the  defence  is,  that  by  fraud,  or  mistake,  1st— Fraud 
the  written  agreement  is,  in  terms,  different  from  that  ^^'hich  affecting 
the  defendant  supposed  it  to  be,  when  he  executed  it ;  this,  ^^gment. 
if  proved,  will  negative  the  plaintiff's  right  to  specific  per- 
formance except  with  the  variation  if). 

(j)  Phipps  V.  Cliild,  3  Drew.  709.  Ves.  &  B.  165;  Gmrard  v.  Qnnling, 

(j)  Ibid.  2  Sw.  244  ;  Lord  Gordon  v.  Marquis 

(^•;  -Pc  Lord  Cottenham,  Or.  &  Ph.  Hertford,   2   Madd.   106;    CHnan   t. 

g2.  Cooke,  1  Sch.  &  L.  38,  39  ;  Humphries 

(J,)  See  Joynes  "v.  Statham,  3  Atk.  v.  Home,  3  Ha.  277 ;  Wood  r.  Scarth, 

388 ;  WooUam  v.  Hearn,  1  Ves.  211 ;  1  Jur.  N.  S.  1107 ;  2  K.  &  Jo.  33; 

2  Wh.  &  T.   L.  C.  404;  Sug.  157;  Wnght  v.  Goff,  2  Jur.  N.  S.  481; 

Marquis  Townshend  v.  Stangroom,  6  and  see  VouiUon  t.  States,  2  Jur.  N.  S. 

Ves.  328  ;   Jiamsbottom  t.  Gosden,   1  845. 
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Chap.  XVIII. 
Sect,  8. . 

2ndly— 
Fraud,  mis- 
take, or 
surprise, 
inducing 
defendant  to 
enter  into 
agreement 
misappre- 
hending its 
effect  ; 
as  Tvliere  the 
terms  of  the 
agreement  are 
ambiguous  ; 


2ncl.  Cases  where  the  defence  is,  that  by  fraud,  mistake,  or 
siirprise,  the  defendant  executed  the  written  agreement  under 
a  reasonable  misapprehension  as  to  its  effect  as  between 
himself  and  the  plaintiff:  here,  also,  the  Court  will  rSfuse  to 
make  a  decree  according  to  the  literal  terms,  or  strict  con- 
struction, of  the  agreement. 

Thus,  where  the  terms  of  the  agreement  have  been  ambiguous, 
so  that,  adopting  one  construction,  they  may  reasonably  be 
supposed  to  have  an  effect  which  the  defendant  did  not 
contemplate,  the  Court  has,  iipon  that  ground  only,  refused 
to  enforce  it  (m) ;  and  this,  even  where  the  defendant  himself 
was  the  author  of  the  ambiguity,  and  the  plaintiff  certainly 
supposed  himself  to  be  buying  all  he  claimed  (n).  So,  where 
the  defendant,  by  his  answer,  alleged  that  he  made  his  offer, 
and  signed  a  contract  for  the  purchase  of  an  undivided 
moiety  of  an  estate,  imder  the  erroneous  belief  that  the  rental 
stated  in  the  particular  was  that  of  the  moiety,  and  not  of 
the  whole  estate,  and  the  wording  of  the  particular  justified 
a  doubt  as  to  its  meaning,  the  Court  refused  to  enforce  specific 
performance  (o) :  so,  where  the  defendant  assumed  that  his 
contract  for  the  purchase  of  a  dwelling-house  included  an 
adjoining  yard,  and  the  contract  was  so  framed  as  to  leave  it 
doubtful  whether  it  was  included  or  not  (p).  So,  where  the 
defendant  made  a  mistake  in  calculating  the  purchase-money 
which  he  was  willing  to  take,  and  offered  to  sell  the  estate 


(m)  Calverley  v.  Williams,  1  Ves. 
jun.  210 ;  Higginaon  t.  Clowes,  15  Ves. 
516 ;  Clowes  v.  Higginson,  1  Ves.  &  B. 
524;  V.-C.  Wigram's  judgment  in 
Mamer  v.  Bach,  6  Ha.  447  ;  and  see 
Alvcmley  t.  Kinnaird,  2  Mac.  &  G.  8; 
Wood  V.  ScaHh,  uU  supr&.  In  Jen- 
kinson  v.  Pepys,  cited  6  Ves.  330,  the 
evidence  appears,  in  fact,  to  have 
been  offered  on  behalf  of  the  plaintiff 
instead  of  tlie  defendant ;  see  15  Ves. 
622,  and  6  Ha.  447. 

(n)  Neap  v.  Ailott,  1  0.  P.  Coop. 
333  ;  Manser  v.  BacJc,  ubi  sv^rd,.    As 


to  alteration  of  an  agreement,  vide 
sup-a,  p.  218,  and.  cases  cited;  see 
also  a  case  of  Twentyman  v.  Barnes, 
12  Jur.  743,  V.-C.  K.  B.,  where  a 
plaintiff  alleged  that  the  agreement 
had  been  altered  by  chemical  agency, 
and  moved  that  the  paper  might  bo 
subjected  to  chemical  tests;  but  the 
Court  refused  the  application. 

(o)  Swaisland  v.  Dearsley,  29  Beav. 
430. 

(p)  Moxey  v.  Bigwood,  8  Jur.  N.  S. 
803;  reversingV.-C.S.;  and  seeS.  C, 
H,  h.  10  Jur.  N.  S.  597. 
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for  1,250Z.  instead  of  2,250/.,  as  he  had  intended  {q),.    So,  dap.  xviii. 
where  the   written  contract  which  the   plaiatiff  sought  to  — '■ — '-^ — 
enforce  was  silent  as  to  any  restrictive  conditions,  extrinsic 
evidence  was  admitted  to  prove  a  prior  restricted  parol  agree- 
■'ment,  and  specific  performance  of  the   open   contract  was 
refused  (r). 

The  principle  on  which  the  Court  in  such  cases  withholds  but  mere  sus- 
relief  from,  the  plaintiff  is,  that  it  is  against  conscience  for  a  is  not  a  sufll- 
man  to  take  advantage  of  the  plain  mistake  of  another ;  or,  fo™  gjf^f ."" 
at  least,  that  a  Court  of  Equity  will  not  assist  him  in  doing 
so :  but  the  mere  existence  of  circumstances   at  the  date  of 
the  contract  which  might  easily  have  led  to  fraud,  and  the 
want  of  any  professional  adviser  on  the  part  of  the  defendant, 
have  been  held  insufficient  to  negative  the  right  to  specific 
performance, — no  fraud  being  shown  (s) :  nor  will  the  Court 
allow  a  mistake  in  law  {t)   to  be  set  up  as  a  ground  for 
resisting  specific  performance  (■?t).     So,  where  the  defendaiit 
speculates  \ipon  facts,  which  turn  out  contrary  to  his  expecta- 
tion, he  cannot  rely  on  his  mistaken  view ;  and  his  mistake, 
as   to  the   use   which    he    might  make   of  the  property  is 
unimportant  (x). 

Mistake,  if  relied  on,  must  be  clearly  proved  (jj),  and  parol  and  mistake, 
evidence  is  admissible  for  the  purpose.      The  acts  of  the  mustbec°early 
parties  subsequent  to  the  contract  may,  in  some  cases,  be  proved, 
material  as  evidence  of  mistake  (2). 


(q)  Webster  v.  Cecil,  30  Beav.  62  ;  denoting  a  private  right,  that  maxim 
in  this  case  the  mistake  was  clearly  has  no  application."  Per  Lord  West- 
proved  by  a  written  calculation  made  bury,  in  Cooper  ^ .  Phibhs,  L.  R.  2  E. 
before  tho  sale.  &  Ir-  Ap.  149,  1 70. 

(r)  Barnard  v.  Cure,  26  Beav.  263.  (u)  Marshall  v.  CoUett,  1  Y.  &  C. 

(s)  lAghtfoot  V.  Heron,  3  Y.  &  C.  Ex.  232,238;  Mlhhmnj  y.Hungei-ford, 

586.  2  Vern.  243. 

(t)  "It  is  said,  ' Ignorantia  juris  (x)  Mildmay  y, ITungerfoi-d,2  Vein. 

Jiaud  excusat;'  but  in  that  maxim  243. 

the  word  'jus'  is  used  in  the  sense  of  {y)   Clay  v.  Mufford,  14  Jur.  803, 

denoting  general  law,  the  ordinary  V.-C.  W. ;  and  see  Alvanley  y.  Kin- 

law  of  the  country.    But  when  the  naird,  2  Mac.  &  G.  1. 

word  'jus'  is  used  in  the  sense  of  (z)  Monro  y.  Taylor,  8  Ha.  56. 
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Chap.  XVIII. 

Sect.  8. 

Srdly— Mis- 
representa- 
tion, or  uu- 
fulfiUed  pro- 
mise, inducing 
defendant  to 
enter  into 
agreement 
knowing  its 
terms  and 
effect. 


3rd.  Cases  where  the  defendant  has  obtained  the  like 
protection,  when  he  has  executed  the  agreement,  knowing  its 
terms  and  Vinderstanding  its  effect,  but  relying  upon  some 
misrepresentation  (a)  by  the  plaintiff,  or  upon  some  stipulation 
upon  his  part,  which  goes  to  vary  the  written  agreement,  but 
which  he  refuses  to  fulfil :  e.  g.,  a  parol  promise  to  vaiy  the 
terms  of  the  written  agreement  has  been  admitted  as  a  defence 
to  a  biU  seeking  its  specific  performance  (h).  So,  too,  a  parol 
promise  that  the  vendor  shall  have  a  lease  of  the  property 
which  he  has,  in  writing,  agreed  to  sell  (c) ;  and  the  same 
decision  has  been  come  to  in  the  case  of  a  parol  promise  by 
the  auctioneer,  on  behalf  of  the  vendor,  to  allow  compensation 
for  a  deficiency  in  quantity :  the  right  to  which  was  ia  effect 
negatived  by  the  particulars  {d)  ;  so,  where  the  vendor  refused 
to  perform  his  agent's  engagement,  that  improvements  should 
be  executed  on  adjoining  property  («)  :  but  if  the  plaintiff 
offer  to  perform  the  agreement  with — if  the  defendant  so 
desire — the  parol  variation  or  addition,  this  is  suflicient,  and 
the  defendant  cannot  set  up  the  want  of  a  perfect  written 
contract  (/). 


But  the  non-execution  by  the  vendor  of  a  parol  contract, 
which,  although  cotemporaneous  with  the  written  contract, 
and  relating  to  the  same  subject  matter,  has  been  treated  by 
the  purchaser  himself  as  a  distinct  contract — e.  g.,  a  parol 
agreement  on  the  sale  of  a  flooded  mine  to  pump  it  dry  {g) — 
is  no  defence  to  the  vendor's  suit  for  specific  performance  of 
the  written  contract. 


(a)  See  Buxton  .v.  Lister,  3  Atk. 
386 ;  7  Ves.  219 ;  Lovdl  v.  Hiclcs,  2 
Y.  &  C.  46 ;  suprd,,  Ch.  III.  p.  82,  et 
seq.,  and  123,  et  seq. ;  Harris  v.  Kemble, 
5  Bli.  N.  S.  730,  754. 

(6)  Clarke  T.  Grant,  14  Ves.  519; 
Michlethwaite  v.  Nightingale,  12  Jur. 
638,  K. ;  and  see  Sammersley  v.  De 
Bid,  12  CI.  &  F.  45,  88. 

(c)   Vouillon  V.  Slates,  2  Jur.  N.  S.- 
845;  seep.  847. 


(d)  Winch  v.  Winchester,  1  Ves.  &  B. 
375,  378  ;  and  see  Lord  St.  Leonards' 
remarks,  V.  &  P.  161,  162,  upon  Sir 
Tliomas  Plumer's  remarks  in  Cloucs 
V.  Ifigginson,  1  Ves.  &  B.  526. 

(c)  Myers  t.  Watson,  1  Sim.  N.  E. 
523  ;  see  529 ;  and  see  Hose  v.  Watson, 
10  H.  L.  Ca.  672. 

(/)  Martin  r.  Pycroft,  2  De  G. 
M.  &  G.  785. 

to)  Phipps  y.  Child,  3  Drew.  709. 
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So,  where  A.  agreed  to  purchase  Black  Acre  of  B.,  and  B.  Chap,  xviil. 
.         '                 .      °                ^        ,                                                               Sect.  8. 
by  the  same  instrument  agreed  to  purchase  White  Acre  of 

A.,  and  no  title  could  be  shown  to  Black  Acre,  it  was  held  Ledim-d. ' 
that,  in  a  suit  by  A.  for  specific  performance  of  the  agreement 
for  the  sale  of  White  Acre,  B.  could  not,  as  a  defence,  show 
that  the  performance  of  one  agreement  was  intended  to  be 
conditional  on  the  performance  of  the  other  ;  that  the  inten- 
tion was  to  effect  an  exchange,  and  not  independent  sales. 
Lord  Brougham,  C,  in  affirming  the  judgment  of  Sir  J.  Leach, 
obsei-ved,  that  "parol  evidence  of  matter  collateral  to  the 
agreement  might  be  received;  but  no  evidence  of  matter 
dclwrs  was  admissible  to  alter  the  terms  and  substance  of  the 
contract "  (A).  Upon  which  Lord  St.  Leonards  obseiTCS,  that 
the  evidence  was  inadmissible,  "not  because  it  was  not  to 
enforce  a  collateral  stipulation ;  but  because  it  did  not  prove 
that  by  fraud,  mistake,  or  surprise,  the  agreement  did  not 
state  the  alleged  real  contract,  viz.,  for  an  exchange  between 
the  parties  "  (i'). 

The  meaning  of  the  above  extract  from  the  judgment  in  Parol  addition 
Croome  v.  Lediard,  is,  perhaps,  not  very  obvious.     If  meant  aycement, 
to  intimate  that  the  non-fulfilment  of  a  stipulation  upon  a  ^^f"  madmis- 
point  collateral  to  the  written  agreement,  and  not  inconsistent  defence, 
with  such  agreement,  nor  shown  to  have  formed  any  special 
inducement  to  its  execution,  is  a  good  defence  in  Equity,  the 
dictum  &B&ms-oi  questionable  authority;  it  having  been  held 
that  the  defendant  cannot  set  up  an  additional  parol  stipulation 
(«.  g.,  as  to  the  time  for  delivery  of  possession),  which  was 
agreed  upon  by  tlie  parties  at  the  time  of  their  signing  the 
written  contract  (]c). 

The  distinction  in  principle  between  such  cases  would  seem  Kemarks 
to  be  this.     In  the  one  case,  the  object  of  the  defence  is,  not  "^""^  '^^^' 
to  invalidate  or  vary  the  written  agreement,  except  so  far  as 
such  effect  may  be  incidentally  produced  by  proving  a  parol 

(A)  Croo-.nc  V.  Lediard,  2  Myl.  &  K.  (i)  Sug.  161,  162. 

261,  see  260  ;  and  see  Lloyd  v.  Lhyd,  {k)  Omerod  t.  Hwrdman,  5  Vcs.  722, 

2  Myl.  &  C.  192.  730  ;  and  see  Sug.  163,  et  seq. 
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Chap.  XVIII.  agreement  relating  to  the  same  subject-matter ;  and  this  is 

— —  contrary  to  the  statute..    In  the  other  case,  the  object  of  the 

defence  is,  to  directly  attack  the  written  agreement  itself,  by 
showing  that  it  was  executed  under  mistake,  or  on  the  faith 
of  a  misrepresentation  by  the  other  party,  or  of  a  promise 
made  by  him,  and  which,  from  his  refusal  to  fulfil  it,  must 
be  taken  to  have  been  originally  fraudulent.  And  where  the 
collateral  parol  agreement  is  inconsistent  with  the  written 
contract,  the  conclusion  would  seem  to 'be  almost  inevitable, 
that  the  latter  was  executed  by  the  party  favoured  by  the 
parol  agreement,  either  under  a  mistake  as  to  the  contents  of 
the  written  contract,  or  under  a  reliance  on  the  good  faith  of 
the  other  party  in  performing  the  parol  variation.  And  the 
fact  of  the  point  being  provided  for  by  the  written  contract, 
would  seem  to  show,  that  the  parties  deemed  it  important : 
whereas  the  contrary  may  be  reasonably  presumed  of  a  parol 
stipulation  upon  a  point  which  is  in  no  way  provided  for  by 
the  written  contract  (Z). 


Stipulation 
omitted  by 
oonseul,  no 
defence  ; 


But  where  a  stipulation  is  omitted  from  the  written  agree- 
ment, upon  the  supposition  that  it  is  illegal  (m) ;  or  where  a 
party  having  bargained  for  the  insertion  of  a  particular  term, 
knowingly,  and  without  being  fraudulently  induced  thereto, 
executes  an  agreement  from  which  it  is  omitted  (n),  Equity 
will  hold  the  omission  binding. 


nor  a  breach  Nor  is  a  breach  by  the  plaintiff  of  an  independent  agree- 
ofanindepen-  ment,  or  (which  is  the  same  thing)  of  some  independent 
or  BtipSation  stipulation  in  the  agreement,  any  defence  to  a  suit  for  specific 
performance.  Thus,  where  A.,  in  consideration  of  B.'s  building 
a  house,  agreed  to  grant  him  a  lease,  and  in  case  of  any 
breach  the  agreement  was  to  be  void,  and  A.  was  to  have  the 
right  to  re-enter,  and  by  the  same  instrument  A.  agreed  that 
B.  should  have  the  option  of  purchasing  the  fee  at  a  stipulated 


{V)  And  see  and  consider  Phipps  v. 
CliUd,  ubi  suprd, ;  VouUlon  v.  States, 
2  Jur.  N.  S.  845. 

(m)  Zord  Irnham  v.  OhUd,  1  Bro. 
0.  C.  92  ;  see  6  Ves.  832 ;  Sug.  173. 


(»)  See  Shelhurne  v.  Jnchigmn,  1 
Bro.  0.  0.  350;  JacJcaon  v.  Cator,  5 
Ves.  688  ;  Bioh  v.  JacJcaon,  i  Bro.  C. 
C.  514,  518. 
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price  within  a  specified  period,  it  was  held  that  a  breach  Chap,  xvili. 
hy  B.    of  provisions   as  to   the   insurance   of  the   property        ^^'^'  ^' 
was  no   defence  to  a  suit  by  B.   to   enforce  his  right  of 
pre-emption  (0). 

4th.  Oases  where  the  written  agreement  is  varied  by  parol  4tli-Sub- 
subsequently  to  its  execution  :  in  which  cases  the.  variation,  ySon^'^ait 
to  be  available  as  a  defence,  must  be  accompanied  by  such  a  P«'^f<'™ed. 
part-performance  as  would  enable  the  Court  to  enforce  it 
if  it  were  an   original  independent  agreement  Q?) :   subject, 
nevertheless,  to  the  doctrine  of  Equity  which  allows  parties, 
by  their  acts,  to  vary  the  original  agreement  in  respect  of 
matters  relating  to  title  and  the  time  for  completion  (^). 


(9.)  As  to  grounds  of  defence  negativing  in  toto  plaintiff's      Section  9. 
right  to  spgoifia  performance;  viz.,  personal  incapacity; —  As  to  grounds 
natwre  of  contract,  or  fraud,  &c.,  t&c,  attending  its  execu-  of  defence,  &c. 
tion; — matters  relating  to  the  estate, — title — or  considera- 
tion;— plaintiff's  conduct,  (fee,  after  contract; — election  of 

ether  remedy, 

We  may  next  consider  those  grounds  of  defence  which.  Defences 
assuming  the  existence  of  a  primd  facie  valid  agreement,  °*^^^™^ 
go  to  negative  in  toto  the  right  to  specific  performance :  and  plaintiffs 
bhese  may,  perhaps,  be  conveniently  considered  under  the  specific  per- 
several  heads  of,  1st,  matters  relating  to  the  personal  capacity  ^■™*i'<'«- 
3f  the  parties  to  contract ;  2nd,  matters  relating  to  the  nature 
jf  the  agreement,  or  to  the  cii'cumstances  under  which  it  was 
3ntered  into ;  3rd,  matters  relating  to  the  estate  contracted 
:or ;  4th,  matters  relating  to  the  title  thereto ;  5th,  matters 
•elating  to  the  consideration;  and  6th,  matters  relating  to 
he  conduct  of  thq  plaintiff  subsequently  to  the  date  of  the 
igreement. 

(o)  Oreen  v.  Zow,  2  Jur.  N.  S.  848;  Sobinson  v.  Page,  3  Kuse.  121 ;  Sug. 

36  too  Phipps  V.  OhUd,  tM  supra.  165. 

(p)  See  Legal  v.  MXer,  2  Ves.  299 ;  (3)  Sug.  165.  • 
'rice   V.  Dyer,  17  Ves.    356,  364; 
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Chap.  XVIII. 
Sect.  9. 

]  st — Personal 
incapacity  to 
contract — ■ 
on  part  of 
defendant. 

Intoxication. 


As  to  the  1st  of  the  ahove  heads. — Personal  incapacity 
on  the  part  of  the  defendant  to  enter  into  the  contract  (r) 
is,  of  course,  a  sufficient  defence  to  a  suit  for  specific  perform- 
ance ;  unless,  having  recovered  his  contracting  capacity,  he 
has  confirmed  or  adopted  the  agreement.  We  may  here 
remark,  that  although  intoxication,  if  excessive,  amounts  to 
a  temporary  deprivation  of  reason  (s),  and  is  a  good  defence 
although  the  party  may  not  have  been  drawn  in  to  drink  by 
the  plaintiff  (t),  yet  it  has  been  held  that  the  mere  fact  of  the 
defendant  having  partaken  freely  of  liquor  at  the  time  of 
entering  into  the  contract,  is  not,  in  the  absence  of  fraud,  or 
of  evidence  that  he  was  without  the  full  understanding  and 
knowledge  of  what  he  was  doing,  a  reason  for  refusing  specific 
performance  (u) :  especially  as  against  a  person  who,  with 
notice  of  the  prior  contract,  has  procured  a  conveyance  of 
the  property  from  the  vendor  (x). 


Personal 
incapacity  on 
part  of  pMn- 
tiff,  how  far 
defence. 


Personal  incapacity  on  the  part  of  the  plaintiff  at  the  time 
of  the  contract,  cannot,  it  is  conceived,  be  set  up  as  a  defence 
to  a  suit  for  specific  performance,  if  the  plaintiff  has  recovered 
his  capacity  at  the  time  of  filing  the  bill  {y);  but  the  continu- 
ance of  incapacity,  at  the  time  of  the  bill  being  filed,  would 
appear  to  be  a  good  defence  (2):  and  at  any  time  during  its 
continuance,  the  contract,  it  is  conceived,  may  be  put  an  end 
to  by  due  notice  from  the  party  bound  (a) ;  except  where  the 
incapacity  consists  in  infancy,  in  which  case  the  other  party 
appears  to  have  no  power  to  rescind  the  contract  (6) ;  but  the 
infant  cannot,  while  an  infant,  enforce  it  (c). 


(r)  As  to  which  mde  supra,  Ch.  I. 

(s)  See  Cooke  v.  Clayworth,  18  Ves. 
12,  16 ;  Cragg  v.  Holme,  ib.  14,  n. ; 
Say  V.  Bmnmck,  1  Ves.  &  B.  195 ; 
Nagk  v.  Baylor,  3  Dru.  &  W.  60. 

(«)  M[ilms  V.  Freeman,  2  Ke.,  see 
p.  Zi\4) 

(u)  Lightfoot  v.  Heron,  3  Y.  &  C. 
586. 

[x)  Shaw  T.  Thachra/y,  1  Sm.  &  G. 
637. 

[y)  Clayton  v.  Ashdown,  9  Vin.  Abr. 
393,  394  ;  and  see  cases  nited,  infr&, 


as  to  mutuaJity. 

(2)  Flight  V.  BoUand,  4  Rubs.  298. 

(a)  See  and  consider  Martin  v. 
MitcheU,  2  Jao.  &  W.  428. 

(b)  See  Chambers  on  Infancy,  442 ; 
Shannon  v.  Bradstreet,  1  Sch.  &  L. 
58  ;  Smith  v.  Bowen,  1  Mod.  26. 

(c)  Flight  V.  Bolland,  4  Russ.  298f. 
See  as  to  the  transfer  of  shares  to  an 
infant,  Ca^er^s  ease,  L.  E.  3  Ch.  Ap. 
468  ;  Curtis's  case,  L.  E.  6  Eq.  455  ; 
Hart's  case,  ib.  512/'J^ 
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A  contract  by  husband  and  wife  for  the  sale  of  the  wife's  Chap,  xviii. 

estate,  may  also,  perhaps,  be  considered  an  exceptional  case ;  — — 

that  is,  if  the  purchaser,  at  the  date  of  the  contract,  be  aware 
that  the  property  belongs  to  the  wife  (cf).  A  married  woman 
may,  it  seems,  enforce  her  contract  for  purchase,  provided 
that  her  separate  estate  is  sufficient  to  discharge  her  liabilities 
lender  it  (e).  An  agreement  for  purchase,  entered  into  in  the 
names  of  hiisband  and  wife  enures  for  the  benefit  of  the  wife 
surviving  (/). 

As  to  the  2nd  of  the  above  heads. — Where  the  contract  2nd— Mat- 
has  been  entered  into  for  an  illegal  purpose,  whether  the  to'co^ntract^ 
same  be  expressly  prohibited  or  be  merely  the  subject  of  a  &=■  •— iUe- 
statutory  penalty.  Equity  will  refuse  to  enforce  it  (ff) ;  but  if 
the  agreement  is  not  positively  illegal,  the  Court  wUl  not 
refuse  specific  performance,  merely  because  it  "savours  of    /y.  j'^h'"/  -^ 
illegality "  (h) :  and  if  a  legal  agreement  be  intended  in  all 
events  to  be  executed  according  to  its  terms,  it  will  not 
necessarily  be  avoided  by  a  collateral  parol  stipulation  for 
something  not  malum  in  se  but  merely  prohibited  (i)  :  so,  too, 
a  distinction  is  drawn  between  enforcing  an  illegal  contract, 
and  asserting  a  title  to  money  which  has  arisen  from  it.     For 
example,  where  A.  and  B.  fraudulently  registered  a  ship  in 
the  United  States,  and  their  STibsequent  employment  of  her, 
so  registered,  was  a  fraud  upon  the  English  Navigation  Laws, 
it  was  held  that  A.  might  nevertheless  maintain  a  suit  against 

(d)  2  Y.  &  C.  C.  C.  62.  S.  W.  B.  Co.,  4  De  G.  &  Jo.  389 ; 

(e)  DawUng  v.  Maguire,  LI.  &  G.  t.      Shrewsbury,  &c.,  R.  Co.  t.  London  and 
PI.  1,  c.  19,  auprd,,  p.  918/>:y  N.  W.  R.  Co.,  i  De  G.  M.  &  G.  115  ; 

(/)  Drew  T.  Martin,  ^  H.  &  M.  6  H.  L.  Ca.  112;  but  the  defence  is 

130;  10  Jur.  N.  S.  366.  not  favoured  in  Equity;    S.  C,  16 

(g)  See  Thomson  v.  Thomson,  7  Ves.  Beav.  451 ;  and  see  WUliams  v.  Sayley, 

470;  Knowlei  v.  ffaughton,  11  Ves.  L.  R.  1  E.  &  Ir.  Ap.  200,  where  an 

168 ;  De  Begnis  v.  Armistead,  10  Bing.  equitable  mortgage  given  by  A.  as  an 

107  ;  Swing  v.  Osbcddiston,  2  Myl.  &  inducement  to  forbear  criminal  pro- 

C.  53,  85  ;  Oas  Light  Co.  v.  Turner,  8  oeedings  against  his  son  was  ordered 

Sec.  609  ;  and  see  Torrdinson  v.  Man-  to  be  delivered  up  to  be  canceUed. 

Chester  and   Birmingham  R.   Co.,   2  (A)  AuUn  r.  Holt,  2  K.  &  Jo.  66, 

Eail.  Ca.  104;  Ritchie  v.  Smith,  6  C.  70. 

B.   462  ;    Oreat  Northern  R.   Co.  v.  (i)  See  CwroUn  v.  BraUzcn,  3  J.  & 

Eastern  C.  R.  Co.,  9  Ha.  306,  312  ;  L.  200. 
London  and  Brighton  R.  Co.  v.  L.  <{• 

Digitized  by  Microsoft® 


953  AS  TO  SPECIFIC  PEEFOEMANCE. 

Chap.  XVIII.  B.  for  an  account  and  payiiaent  of  liis  share  of  thd  realized 
profits  of  the  speculeltion  (Jc).     It  would  seem  that  an  agent 

for  purchase  cannot,  as  against  his  principal,  Set  up   the 

illegality  of  the  contract  (Q. 

Interference         go,  also,  if  the  contract  be  in  contravention  of  the  rights  of 

of  a  third         a  third  party  (m),  Equity  will  refuse  to  interfere;  as  where 

^'"^^'  it  derogates  from  a  previous  voluntary  settlement  by  the 

plaintiff  vendor  (n) ;  but  specific  performance  will  be  enforced, 

at  the  suit  of  the  purchaser,  against  the  voluntary  settlor  (o). 


Inability  of 
the  dourt  to 
execute  the 
contract. 


So,  also,  if  the  contract  be  one  which  the  Court  cannot 
execute  in  all  its  material  terms  {p)  :  so,  where  there  are 
mutual  rights  incapable  of  being  enforced  by  an  immediate 
decree  (q) :  so,  where  the  consideration  for  the  contract  is 
the  execution  of  works  which  the  Oourb  cannot  superin" 
tend  (r)  :  so,  where  it  involves  a  contract  for  personal  services 


(i)  Shm-p  V.  Taylor,  2  Ph.  801 ; 
and  see  Butt  v.  Montemna,  1  K.  &  Jo. 
98,  115 ;  Shejapwrd  v.  Oxenford,  ib, 
491. 

(f)  Mulloch  V.  Jenkins,  14  Beav. 
628.  As  to  champerty,  vide  miprA, 
p.  222,  et  seq.  As  to  an  agreement  to 
give  a  qualification  to  Bit  in  Parlia- 
ment, see  GaUaghm  v.  CaUaghan,  8 
01.  &  P.  374 ;  Hwrria  T.  /«ie»^,  L.  K. 
1  C.  P,  148  ;  and  gee  May  t.  May,  33 
Beav.  81  ;  where  a  conveyance  by  a 
father  to  his  son  in  order  to  qualify 
him  as  a  voter  was  upheld.  As  to  the 
Mortmain  Act,  see  Att.-&m.  v.  W&- 
son,  2  Ke.  680.  As  to  the  Ship 
Begistry  Act,  see  Hughea  v.  Morrit,  2 
De  G.  M.  &  a  349;  M'Oahnont  v. 
BamMn,  2  De  G.  M.  &  G.  403;  Arm- 
strong r.. Armstrong,  3  Eq.  K.  973; 
Dwnian  v.  Tind(M,  13  C.  B.  258  j 
Parr  v.  A^lebee,  7  De  G.  M.  &  G. 
585  ;  European,  die,  Mail  Co,  v.  Bo^al 
Mail,  &e,^  Co.,  4  K.  &  Jo.  676. 

(m)  See  Baimett  v.  Yielding,  ?,  Soh. 
&  L.  649,  554  j  and  see  and  cjiiBider 
Peacooh  v.  Penaon,  11  Beav.  a55. 

(»)  Smith  V.  Cfwrland,  2  ;M;er.  123 ; 


Johnson  V.  Lega/rd,  Turn.  &  K.  281 ; 
CattipbeU  V.  IngiVby,  1  De  6.  A;  Jo. 


(o)  BuiMe  V.  Mitehdl,l&  Ves.  101; 
Dalcmg  v.  Whimper,  26  Beav.  568; 

(p)  Oervais  v.  Edwards,  3  Dru.  & 
W.  80 ;  Coumter  v.  Macpkerson,  5 
Moo.  P.  C.  88 ;  Dmims  v.  CoUins,  6 
Ha,  437 ;  FM'd  v.  Stuart,  16  BeaV< 
493 ;  WiMamSm  v.  Weotten,  .3  Dre. 
210 ;  Paris  Chocolate  Co.  v.  Crystal 
Palace  Co.,  1  Jur.  N,  S.  720 ;  3  Sm. 
&  G.  119 ;  and  see  Dietrechsen  v.  Cai- 
bum,  and  HiUs  v.  OroU,  2  Ph.  52  and 
60 ;  Wa/ring  Vi  Manchester,  &e.,  B. 
Co.,  7  Ha.  492 ;  Hope  v.  Hope,  22 
Beav.  351 ;  S.  Wales  R.  Oo.  y.Wythes, 
5  De  G.  M.  &  G.  880  ;  Vamittart  v. 
Vamittart,  4  K.  &  Jo.  6S 

(q)  Blachett  v.  Boies,  b.  E.  1  CfiN 
Ap.  117,  reversing  V.-C.  W.  2  H.  & 
M.  270,  610 !  Qmais  v.  Eduiards,  2 
Dru.  &  "W.  80;  HiUs  v.  Oroll,  2  Ph. 
60  ;  Firth  v.  Bidtey^  33  Beav.  516. 

(r)  See  Peto  v.  Brighton,  Ucli;fidd, 
&c.,  R.  Co.,  1  H.  &  M.  46^and  as  to 
builders'  contracta,jiiiif^rd,  p.  90S. 
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of  an  uncertain  duration  (s) ;  aa  e.  g.,  where  it  was  one  of  the  Ciap-  xviil. 

terms  of  an  agreement  for  the  lease  of  a  coal-wharf,  that  the '— — 

lessor  should  act  as  the  lessees'  agent  in  carrying  on  the 
business  (t)  :  so,  an  agreement  either  to  borrow  or  to  lend  a 
sum  of  money  upon  mortgage  cannot  be  specifically  en- 
forced (w). 

So,  where  the  enforcement  of  the  contract  would  be  against  Impolicy, 
public  policy,  as  where  it  driginated  in  the  improper  dis- 
closure of  evidence  taken  in  a  Chancery  suit,  the  Court  will 
not  interfere  (7;) :  so,  if  its  completion  would  amount  to  a  Breach  of 
breach  of  trust  (a;) ;  even  by  reason  of  any  stipulation  colla- 
teral to  the  mere  agreement  for  sale ;  as  where  it  was  agreed 
that  the  purchaser  should  out  of  the  purchase-money  retain 
a  debt  due  to  him  from  the  selling  trustee  {y)  :  so,  where 
trustees  concurred  with  other  fiduciary  vendors  in  a  sale  of 
three  several  properties  for  an  entire  sum,  which  they  agi'eed 
to  apportion  among  themselves,  specific  performance  against 
the  purchaser  was  refused  (a). 

An  agreement  between  husband  and  wife,  providing  for 
their  future  separation,  is  contrary  to  public  policy,  and  cannot 
be  enforced  («)  ;  but  if  entered  into  after  the  separation  has 
taken  place,  or  on  the  eve  and  in  contemplation  of  an  in- 

^      (s)  Firth  V.  Ridley,  33  Beav.  516  ;  19  Beay.  676;  Shrewsbwry,  &c.,  R.  Co. 

'  Syhes  v.  Dixon,  9  Ad.  &  E.  693.  f  v.  London  and  N.  W.  R.  Co.,  i  De  G. 

(t)  Ogdet^  V.  Fossich,  9  Jur.  N.  S.  M.  St,  G.  115.     We  have  seen  that  an 

288 ;  32  L.  J.  Ch.  73.  agreement  giving  A.  a  right  of  pre- 

(it)  Rogers  v.  Challis,  27  Beav.  175;  emption  over  B.'s  estate,  in  considera- 

6  Jur.  N.  S.  334  ;  Stchel  v.  Moaenthal,  tion  of  A.  not  opposing  B.  on  a  sale 

8  Jur.  N.  S.  275;  30  Beav.  371.  by  auction  of  other  property,  is  not 

iy)  Cooth  V.  Jackson,  6  Ves.  12,  30.  illegal :  Galton  v.  Bmuss,  1  Coll.  243. 

(aj)  MorOoch  v.  BuUer,  10  Ves.  292,  (y)  Thompson  v.  Blachstone,  6  Beav. 

313;    Ord    v.   Noel,   5   Madd.   438;  470. 

Bridger  v.  Rice,   1   Jac.   &  F.  74 ;  (e)  Rede  v.  Odkes,   10  Jur.  N.  S. 

Tv/mery.Hwn!ey,Saa.l1i;   Wood  v.  1246,  reversing  32  Beav.  665.    See  as 

Richardson,  i  Beav.  174;  Baylies  v.  to  several  mortgagees  of  the  same 

Baylies,   1   Coll.   546;  BetMnger  v.  estate  concurring  in  a  sale,  il/cOaroj'Aer 

Blagrave,  1  De  G.  &  S.  66  ;  White  v.  v.  Whieldon,  34  Beav.  107. 
Ouddon,  8  01.  &  F.  766  ;  Sneeshy  v.  (n)  Westmeath  v.  Westmeath,  1  Dow. 

Thorne,  11  Jur.  N.  S.  636,  1058;  7  &  0.  519;  H.  v.  W.,  3  K.  &Jo.  382. 
De  G.  M.  &  G.  399  ;  Maw  v.  Topham, 
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Chap.  xvm.  tended  separation,  it  may  be  upheld.    Where  the  agreement 

— —  is  between  the  husband  and  a  trustee  for  the  wife,  and  is 

supported  by  a  good  consideration,  as  e.  g.,  an  indemnity  by 
the  trustee  against  his  wife's  debts,  it  can  be  specifically 
enforced  (6) ;  and  the  agreement  of  either  party  not  to  sue  for 
a  restitution  of  conjugal  rights,  will  be  enforced  by  injunction. 

In  a  very  recent  case  an  agreement  entered  into  between  A. 
and  B.,his  father  in  law  upon  the  occasion  of  a  separation 
between  A.  and  his  wife,  whereby  A.  undertook  to  execute  a 
formal  deed  of  separation  and  to  secure  an  annuity  for  the 
maintenance  of  his  wife  and  child,  was  decreed  to  be  speci- 
fically enforced,  notwithstanding  the  absence  of  any  indemnity 
to  the  husband  against  his  legal  liabilities ;  upon  the  ground 
that  the  agreement  had  been  acted  on  by  B.,  who  had,  at  his 
own  expense,  maintained  his  daughter  and  her  child  upon 
the  faith  of  it  (c). 


Improvident 
contract  by 
agent. 


So,  if  an  agreement  be  entered  into  by  an  agent,  the  omis- 
sion of  all  usual  and  proper  stipulations  in  favour  of  his 
principal  {d),  may  be  a  reason  for  refusing  specific  perform- 
ance :  although,  as  a  general  rule,  the  Court  will  not  decline 
to  enforce  a  contract  on  the  mere  ground  of  its  improvi- 
dence (e). 


Agreement 
for  a  partner- 
ship. 


So,  although  the  Court  wiU  not,  as  a  general  rule,  decree 
specific  performance  of  an  agreement  to  enter  into  a  partner- 
ship (/),  or  to  contribute  a  share  of  partnership  capital  {g), 
yet  where  the  parties  have  agreed  to  execute  a  formal  instru- 
ment, which,  if  executed,  will  alter  their  position  at  law,  and 


(J)  WiUon  T.  WUson,  1  H.  L.  Ca. 
588  ;  Hunt  y.  Hunt,  10  W.  K.  215, 
reversing  M.  E.  31  Beav.  89 ;  and 
Bee  Walrond  v.  Walrond,  Job.  18 ; 
WiUiams  v.  Baily,  L.  E.  2  Eq.  731. 

(c)  Ojiis  V.  Harding,  L.  E.  8  Eq. 
490. 

(d)  HeUham  v.  Langley,  1  Y.  &  C. 
0.  0.  175.  See  White  v.  Ouddon,  8 
CI.  &,  F.  788,  791;,  and  Dawion  v. 


Brimehnm,  3  De  G.  &  S.  386. 

(e)  SvMvom  v.  Jacoh,  1  Moll.  472, 
477. 

(/)  Sheffield  Gas,  &e.  Co.  v.  Harri- 
son, 17  Beav.  294;  and  see  Mcxu-ell 
v.  Port  TemmtCo.,  24  Beav.  495  ;  and 
Ludley,  p.  947. 

{g)  Sichel  v.  Mosenthal,  30  Beav. 
371 ;  8  Jur.  N.  S.  275. 
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enable  them  to  assert  a  legal  right,  the  execution  of  the  formal  Chap,  xviii. 

instrument  may  be  decreed,  notwithstanding  that  the  part-  — — 

nership  thus  created  may  be  at  once  dissolved  (h) ;  and  the 
circumstance  that  the  deed  contains  unenforceable  provisions 
does  not  seem  to  be  material  (i). 

And  the  Court  will  restrain  the  breach  of  a  negative  clause 
in  a  contract,  although  it  cannot  specifically  enforce  the  entire 
contract  (Jc);  because  if  the  plaintiff  at  any  time  fail  to  perform 
his  obligations,  the  injunction  may  be  at  once  dissolved  (/) : 
and  where,  if  an  injunction  were  not  granted,  the  damages 
would  be  incapable  of  estimation,  the  Court  may,  it  seems, 
restrain  the  breach  of  a  positive  engagement,  even  although 
the  entire  contract  is  not  enforceable  in  EcLuity  (m). 

In  a  very  recent  case,  where  A.,  a  brewer,  sold  a  freehold 
plot  to  trustees  of  a  building  society,  who  covenanted  that  A., 
his  heirs  and  assigns,  should  have  the  exclusive  right  of  sup- 
plying beer  to  any  public-house  to  be  erected  on  the  land,  but 
there  was  no  covenant  on  the  part  of  A.  to  supply  the  beer, 
and  B.,  having  notice  of  the  covenant,  erected  a  public-house 
on  part  of  the  land  purchased  from  the  trustees,  which  he 
supplied  with  his  own  beer,  it  was  held  that  the  covenant 
was  not  void,  either  for  uncertainty,  or  want  of  mutuality,  or 
as  being  in  unreasonable  restraint  of  trade,  or  as  creating  a 
perpetuity,  and  that,  although  positive  in  terms,  it  was  in 
substance  a  negative  covenant,  the  breach  of  which  might  be 
restrained  in  Equity  (w). 

So,  Equity  has  refused  to  enforce  contracts  on  the  mere  Hardship, 
ground  of  their  hardship  as  against  the  defendants  ras  where  ,'  '^'-  ^ 
one-half  the  purchase-money  would,  under  a  clause  of  for- 

(h)  Suocton  V.  Lister,  3  Atk.  385 ;  604. 

Slacker  v.  Wedderburn,   3  K.  &  Jo.  (J)  See  Stacker  v.  Wedderhum,  3  K. 

403.  &  Jo.  393,  405. 

(i)  Stacker  r.  Wedderburn,  ubiswprdi.  {m)  Halmes  t.  E.  O.  R.  Co.,  3  K.  & 

\k)  Great  Nortliem  R.  Ca.  T.  Man-  Jo.  675;  680. 

cheaer,  <kc.  S.  Co.,  5  De  G.  &  S.  138  ;  (n)  Catt  v.  TaurU,  L.  E.  4  Ch.  Ap. 

iuHifcy  V.  Wagnei;  1  Da  G.  M.  &  G.  654. 
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^"a  ?T^^^'  -^^^^^^^  contained  in  the  will  of  a  prior  owner,  have  gone  to  a 

third  party  (o) ;  or,  as  where  the  contract  provided  that  a  road 

should  be  made  hj  the  vendor  over  property  retained  hy  him, 
and  it  appeared  that  the  making  of  the  road  would  risk  the 
forfeiture  of  the  lease  of  part  of  the  estate  (p) ;  but  before  the 
validity  of  such  a  defence  is  admitted,  the  Court  requires  to 
be  satisfied  that  forfeiture  will  be  the  necessary  result  of  en- 
forcing the  contract,  and  also  takes  into  consideration  who  is 
responsible  for  the  forfeiture  (q).  For  example,  it  will  not 
permit  a  defendant  to  put  himself  in  such  a  position  as  that 
his  performance  of  the  agreement  shall  create  a  forfeiture,  and 
then  to  turn  round  and  say  that  the  plaintiff  shall  not  have 
specific  performance  of  the  agreement,  because  the  defendant 
has,  by  his  own  act,  enabled  the  landlord  to  enter  upon  the 
agreement  being  performed  (r).  So,  it  has  been  held,  that  a 
iQortgagor,  contracting  to  gtant  a  lease,  should  not  be  com- 
pelled to  pay  off  the  mortgage  in  order  to  enable  him  to 
complete  the  contract  (s).  So,  where  a  mortgagee,  after  fore- 
closure, contracted  to  sell  at  a  profit,  and  inadvertently  con- 
tracted in  the  character  of  a  mortgagee  with  a  power  of  sale, 
the  Court  refused  to  compel  him  to  exercise  the  power,  and 
so  run  the  risk  of  being  held  accountable  for  the  purchase- 
money  as  mortgagee  instead  of  absolute  owner  (t) :  and  where 
there  was  a  mutual  understanding,  but  no  deiinite  agreement 
between  the  mortgagee  and  intending  leasee  that  the  agree- 
ment for  a  lease  should  be  approved  by  the  mortgagor,  and 
he  declined  to  concur,  the  Court  refused  to  enforce  the 
agreement  against  the  mortgagee,  or  to  hold  him  liable  in 
damages  (u).  So,  it  is  conceived,  specific  performance  would 
be  refused  against  a  mortgagee  who  enters  into  the  contract 

(o)  ffaine  v.  Brown,  cited  2  Ves.  (s)  Oostigan  v.  MasiHer,  2  Sch.  &  L. 

307.  160.    But  damages  may  in  sucli  a 

(p)  Peacock  v.  Penson,   11   Beav.  case  be  awarded  under  Lord  Cairns' 

3B5  ;  and  see  ffeUing  r.  Lumhy,  8  De  Act,  see  Howe  v.  Hunt,  31  Beav.  420 ; 

Gr.  &  Jo.  493.  and  vide  suprdt. 

(q)  HelWng  y.  Lwmley,  uU  suprd,  (t)   Watson  v.  Ma/raton,  4  De  G.  M. 

and  p.  498.  &  G.  230. 

(r)  Per  Turner,  L.  J.,  in  Helling  t.  (w)  Franklinski  v.  BM,  83  Beav. 

Lwmley,  8  Be  G.  &  Jo.  493,  498.  560. 
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ia  the  mistaken  belief  that  his  mortgagor  will  concur,  but  in  Chap,  xviii. 
such  a  case  he  would  probably  be  held  liable  in  damages.  ^^''''"  ^" 

So,  where  a  tenant  for  life,  who,  upon  the  settlement  by 
him  of  lands  of  equal  value,  would  have  been  absolutely 
entitled  to  the  settled  estates,  contracted  to  sell  them,  the 
Court  would  not  order  him  to  procure  and  settle  other  lands, 
and  so  acquire  a  title  (x) ;  so,  where  the  vendor  entered  into  the 
contract  in  the  belief  that  he  was  the  absolute  owner,  and  it 
subsequently  turned  out  that  he  had  only  a  power  of  sale  and 
exchange,  and  was  bound  to  reinvest  the  purchase-money, 
specific  performance  was  refused  (y). 

So,  where  the  completion  of  the  contract  would  involve  a  Breach  of  trust 
breach  of  trust,  the  Court  will,  partly,  as  we  have  seen  («),  on  defence' on 
the  ground  of  the  impolicy,  or  quasi-illegality  of  the  transac-  F°j".^.  °^ 
tion,  and  partly  on  the  ground  of  hardship,  decline  to  in- 
terfere. Thus,  where  a  sale  by  trustees  under  a  power  was 
so  disadvantageous  as  to  be  a  breach  of  trust,  the  Court 
refused  to  enforce  the  contract  (a)  :  so,  where  the  trustees  of 
an  estate  joined,  expressly  in  that  capacity,  with  the  beneficial 
owners  in  a  contract  for  sale,  and  all  agreed  to  exonerate  the 
estate  from  any  incumbrances  which  might  affect  it,  the 
Court  refused  to  enforce  this  agreement  against  the  trustees, 
when  it  seemed  probable  that  the  incumbrances  might,  and 
perhaps  materially,  exceed»the  amount  of  purchase-money  (6) : 
and  the  validity  of  this  defence  is  not  confined  to  cases  where 
an  express  trust  would  be  violated  if  the  contract  were  en- 
forced, but  applies  to  every  case  where  its  enforcement  would 
involve  a  breach  of  confidence  (c). 


(x)  Bowel  y.  Oeorge,   1  Madd.  1 ;  (6)  Wedgtvood  v.  Adams,  6  Bear. 

and  see  Southwell  v.  Nicholas,  cited  600 ;   8  Bear.  103 ;    and  see  as  to 

p.  9,  n.  hardship,  Taliot  v.  Fm-d,  13  Sim.  173 

(y)  ffood  V.  Oghnder,  11  Jur.  N,  S.  Hemingway    v.  Fenrumdes,  ib.   243 

498;  >ed  gucere.  Kimherley  f.  Jennings,  6  Sim.  340 

(z)   Vide  supr&j  p.  959.  and  Webb  v.  London  and  Portsmovih 

(o)  MorOoch  T.  BuUerllQ  Ves.  292,  R.  Co.,  9  Ha.  129. 

313 ;    and  see  other  cases  cited  in  (c)  See  MorOoch  t.  BvOer,  10  Ves. 

note  {x),  sujn-it,  p.  959.  292,  313;  Shrewsbury  and  Birmng- 
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So,  where  the  contract  was  intended  by  hoth  parties  to  be 
the  means  of  forwarding  a  common  object  which  had  utterly 
failed  before  the  bill  was  filed,  the  Court  refused  to  in- 
terfere ■((^).  So,  in  case  of  mutual,  though  distinct  agreements, 
the  subject-matter  of  the  one  may  be  so  connected  with  that 
of  the  other,  that  the  Court  will  enforce  both  or  neither  (e). 
Where,  however,  the  contracts,  though  contaiued  in  the  same 
instrument,  are  really  independent,  the  breach  of  one  is  no 
defence  to  a  suit  for  specific  performance  of  the  other  (/). 


Hardship 
when  not 
available  as  a 
defence. 


But  where  a  solicitor  contracted  in  his  own  name  for  the 
purchase  of  an  estate,  the  fact  of  his  having  purchased  for  an 
undisclosed  client,  was  held  to  be  an  insufficient  defence  on 
the  ground  of  hardship  {g) ;  so,  also,  where  a  person  contracted 
for  the  lease  of  a  mine,  his  ignorance  of  mining  matters,  and 
the  fact  of  the  mine  having  proved  worthless,  were  held  an 
insufficient  defence  (h). 


Hardship  on        And  in  cases  against  public  companies,  the  Court  will  not 
members  of  a  ...... 

corporation.      Consider  the  hardship  inflicted  upon  mdividual  members,  if 

the  contract  be  enforced,  but  will  look  to  the  rights  and  lia- 
bilities of  the  corporation  itself  (*). 

We  may  here  remark  that  the  fact  of  the  time  within  which 
a  railway  company  is  empowered  to  take  land  having  expired 
is  no  defence  to  a  suit  to  enforce  against  them  their  previous 
contract  for  purchase  (k). 


Hardship 
Tvhen  ascer- 
tained. 


Hardship,  in  order  to  constitute  a  sufficient  defence,  must, 


ham  R.  Co.  v.  L.  &  N.  W.  R.  Co.,  i 
V>e  G.  M.  &  G.  115;  6  H.  L.  Ca.  113; 
and  see  Fry,  115. 

(d)  Padmck  v.  Hamlip,  14  L.  T. 
543.  Bed  aliter,  if  there  was  no  snch 
community,  of  purpose :  see  Webb  v. 
The  Direct  London  and  Portsmouth  S, 
Co.,  9  Ha.  129. 

(e)  Croome  v.  Lediard,  2  Myl.  &  K. 
260  ;  and  vide  suprA,  p.  953.. 

(/)  Orem  t.  Low,  22  Beav.  625. 


(g)  Saxon  V.  Blalce,  29  Beav.  438. 

(h)  Hayward  v.  Cope,  25  Beav. 
140. 

(i)  Per  Lord  Cottenham  in  jBdwoi-A 
V.  Grand  Junction  R.  Co.,  1  Myl&  Cr. 
650,  674. 

{h)  Havihes  t.  Eastern  Counties  R. 
Co.,  3  De  G.  &  S.  743  ;  1  De  G.  M.  & 
G.  737;  5  H.  L.  0. 331 ;  and  see  13  & 
14  Vict.  c.  83,  B.  20. 
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as  a  general  rule,  be  proved  to  have  existed  at  the  date  of  the  Chap,  xviii. 

contract  (Z) ;  unless,  perhaps,  it  has  heen  occasioned  by  the  ^—^ — 

subsequent  acts  of  the  party  seeking  specific  performance. 

So,  Equity  wlII  refuse  to  enforce  a  contract  which  was  Fraud,  mia- 
procured  by  fraud  (m),  or  duress,  or  was  entered  into  under  misreprSenta- 
a  common  mistake  (n),  or,  in  many  cases,  a  mistake  only  by  cealment"'^' 
the  defendant  (o)  ;  or  under  the  influence  of  surprise  (p) ;  or 
was  founded  on  a  fraudulent  or  material  misrepresentation  or 
concealment  (q)  of  facts  by  the  plaintiff  (r). 

Thus,  where  a  vendor  made  a  iond  fide,  mistake  as  to  the  Mistake, 
authority  which  he  had  given  to  the  auctioneer,  and  the 
property  was  knocked  down  at  a  less  sum  than  he  had 
intended  to  accept,  specific  performance  was  refused  (s) :  but 
a  mere  inadvertent  omission  to  insert  an  intended  term  in 
the  contract  if),  or  a  mistake  as  to  the  legal  consequences  of 
an  act  (m),  or  as  to  the  purposes  for  which  the  property  may 
be  used  (x)  is  an  insufficient  ground  of  defence. 

(Z)   WM  V.  London  and  Portsmouth  Ves.  72  ;  affd.  2  Dow,  274  ;  and  see 

B.  Co.,  9  Ha.  129.[V^  Story's  Eq.  Jur.  note  to  sect.  120. 

(m)  As  to  eyidence  of  which,  see  (?)  As  to  what  is,  see  Irvine  v. 

Griggs  V.  Staples,  2  De  G.  &  S.  572.  Kiripatnch,  7  Bell,  Ap.  C.  186,  232, 

(»)  Calverley  v.    Williams,   1  Ves.  et  seq. ;  Reynell  v.  Sprye,  1  De  G.  M. 

J.  211  ;  Stapylton  t.   Scott,   13  Ves.  &  G.  660;  Blake  y.  MowcUt,21  Bear. 

425,  427;  Clowes  v.  Higgimon,  3  Ves.  603  ;  but  see  Eayward  v.   Cope,  25 

&  B.  524  ;  Lord  Gordon  v.  Lord  Hert-  Beav.  140,  concealment  by  vendor  of 

ford,  2  Madd.  106  ;  Colyer  v.  Clay,  7  a  mine. 

Bear.  118  ;  Monro  v.  Taylor,  8  Ha.  (}•)  See^^es  cited,  suprd,,  fib-  HI. 

56  ;  Higgins  y.  Samda,  2  Jo.  &  H.  and  Oh.  IV.  p.  123,  et  seq. ;  aadl  CUr- 

460  ;  Cochrame  v.  WiUdt,  L.  E.  1  Ch.  nwnt  v.  Tasiurgh,  1  Jae.  &  W.  112; 

Ap.  58/Zy  Cadman  v.  Homer,  18  Ves.  10 ;  Lo- 

(o)  See  Malins  v.  Freeman,  2  Ke.  25;  wB  v.  Hicks,  2  Y.  &  C.  46  ;  Cox  v. 

Hwmett  V.  Yielding,  2  Sch.  &  L.  549,  Middkton,    2  Dre.  208 ;    Barker  v. 

554;  /?<weiv.  <?eOT-(7C,  1  Madd.  1,11;  Harrison,    2   CoU.    546;   Harris  y. 

BaxendaU   Y.   Seak,   19  Beav.   601;  .K-em5«e,  5  Bli.  N.  S.  730  ;  Sug.  211^/J 

A  ttenborough  y.  Edwards,  3  Eq.  R.  124;  (<)  Day  v.  WeOs.  7  Jur.  If .  S.  1004 ; 

SwaUland  Y.Dearsley,  29  Beav.  430 1,  30  Beav.  220. 
Hood  V.  OgUmder,  11  Jur.  N.  S.  498/y     (0  Parker  v.  TasweU,  2  De  G.  &  Jo. 

(p)  See  Evans  v.  LleweUyn,  2  Bro.  559  ;  but  see  Broughton  v.  Hutt,  3 

0.   C.  150  ;  Twining  v.  Morrice,  ib.  De  G.  &  Jo.  501. 

326 ;  Lm-d  Townshend  v.  Stangroom,  («)  <?•  W.  R.  Co.  t.  Cripps,  5  Ha.  91. 

6  Ves.  828,  338  ;  Mmtlock  v.  Bvller,  {x)  MUdnmy    v.     Hwigerford,     2 

10  Ves.  305  ;    WiOan  v.  WiUan,  J  6  Vem.  243. 
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T'raud. 


Where  a  mortgage  was  intended,  but  an  absolute  convey- 
ance was  in  fact  taken,  tbe  netting  up  of  the  latter  by  the 
mortgagee  was  held  to  be  a  fraud,  and  parol  evidence  was 
admitted  to  prove  the  terms  of  the  contract  (jj) ;  and  where 
a  contract  for  the  purchase  of  a  partial  iuterest  in  an  estate 
has  been  protiured  by  fraud,  a  subsequent  contract  for  the 
purchase  of  the  residue,  if  fairly  referable  to  the  prior  con- 
tract, will  share  its  fate  («). 


Duress.  In  a  recent  case,  a  security  obtained  from  a  father  for  his 

son's  debt,  under  a  tacit  or  implied  threat  that  the  son  would 
be  prosecuted  for  felony,  unless  matters  were  satisfactorily 
arranged,  was  held  to  be  invalid;  not  merely  as  being  a 
misprision  of  felony,  but  also  on  the  ground  that  the  father 
was  so  circumstanced  as  not  to  be  a  free  and  voluntary 
agent  (a) :  but  the  mere  fact  of  a  person  beiag  in  prison  at 
the  time  of  signing  the  contract,  is  not  of  itself  a  sufllcieut 
defence  (5). 


Eemarks  on 
misrepresenta- 
tion. 


And  where  one  party  induces  the  other  to  contract  on  the 
faith  of  representations  made  to  him,  any  one  of  which  has 
been  untrue,  the  whole  contract  ig  iu  a  Court  of  Equity  con- 
sidered as  having  been  obtained  fraudulently  ;  for  none  can 
sa,y  that  the  untrue  statement  may  not  liave  been  precisely 
that  which  turned  the  scale  in  the  mind  of  the  party  to 
whom  it  was  addressed.  And  although  the  untrue  repre- 
sentation may  in  the  first  instance  have  been  the  result  of 
innocent  error,  yet  if,  after  the  error  has  been  discovered,  the 
party  who  has  innocently  made  the  incorrect  representation^ 
suffers  the  pther  party  to  continue  in  error  and  act  on  the 
belief  that  no  mistake  has  been  made,  this,  from  the  time 
of  the  discovery,  becomes,  in  the  contemplation  of  Equity, 
a  fraudulent  misrepresentation,  even  thongh  it  was  not  so 


(y)  Lincoln  v.  Wright,  4  De  G.  & 
Jo,  16. 

(z)  Heyneli  t.  Sprye,  1  De  G.  M.  & 
G.  660;  Yonge  v.  Beynell,  9  Ha. 
809. 

(a)  WiUiams  v.  BayUy,  L.  E.  1  E. 


&  Ir.  Ap.  200  ;  and  see  pp.  210,  211, 
218,  219. 

(6)  BrwMey  v.  Hamm,,  1  Dru.  175  ; 
sbe  -Oumming  v.  Ince,  12  Jur.  831, 
Q.  B. ;  Petre  v.  Sspinaaie,  2  Myl.  &  K. 
426 ;  Sdby  v.  Jackson,  0  Beav.  192. 
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originally  (c),   and   a  ground    for  rescinding    the    executed  Chap,  xviii. 
contract  (cJ).  !l_l_ 

If,  however,  the  party  to  whom  the  representations  were  Where  the 
made  himself  resorted  to  the  proper  means  of  verification,   „  mi^hfl^ 
before  he  entered  into  the  contract,  it  may  appear  that  he  ^^^"^  t®^'^"^- 
relied  upon  the  result  of  his  own  investigation  and^  inquiry, 
and  not  upon  the  representations  made  to  him  by  the  other 
party :  or  if  the  means  of  investigation  and  verification  be 
at  hand,  and  the  attention  of  the  party  receiving  the  repre- 
sentations be  drawn  to  them,  the  circumstances  of  the  case 
may  be  such,  as  to  make  it  incumbent  on  a  Court  of  Justice 
to  impute  to  him  a  knowledge  of  the  result,  which,  upon  due 
inquiry,  he  ought  to  have  obtained;   and  thus  the  notion 
of  reliance  on  the  representations  made  to  him  may  be 
excluded. 

So,  where  the  subject  of  the   contract  is   in  its  nature  Where  it  is 
uncertain, — ^where  all  that  is  known  about  it  is  matter  of  ^e^e'specul^ 
inference  from  something  else,  and  the  parties  making  and  *'°°  > 
receiving  representations  on  the  subject  have  equal  know- 
ledge and  means  of  acquiring  knowledge,  and  equal  skill, — 
it  may  not  be  easy  to  presume,  that  representations  made  by 
one  would  have  any  material  influence  upon  the  other  (e); 
and  it  has  been  laid  down  that  if  a  purchaser,  choosing  to 
judge  for  himself,  does  not  avail  himself  of  the  means  lof 
knowledge  open  to  him  or  to  his  agents,  he  cannot  pretend, 
by  way  of  defence,  that  he  was  deceived  by  the  vendor's 
representations  (/). 


Thus,  in  a  late  case,  a  purchaser  of  mines  which  proved  to  aa,  e.  g.,  as  to 
be  worthless,  having  personally  inspected  them  before  signing  m^™  "*  °  * 
the  contract,  was  not  allowed  to  set  up  his   ignorance   of 


(c)  Per  Lord  Oranworth,  1  De  Gf.  ford  v.  Richwrds,  17  Beav.  96  ;  suprdb 
M.  &  G.  708.  124 ;  Jennings  v.  Broughton,  5  De  G. 

(d)  Clapham  v.   Shillito,  7  Beav.,  M.  &  G.  126  ;  Saywood  v.  Cope,  25 
seep.  149.  Beav.  140. 

(e)  See  judgment   in  Ola^ham  v.  (/)  Attmod  v.  Small,  IS  CI.  &  F. 
ShiUito,  7  Beav.  149 ;  and  see  Pids-  232. 
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Ch^.  xyill.  mining  matters  as  a  defence  to  the  vendor's  suit  (g) 
Sect,  a, 


and  it 
was  also  lield  that  there  was  no  obligation  on  the  vendor'  to 
inform  the  purchaser,  that  the  mine  had  been  previously 
worked  and  found  improfitable  (h). 


Agreement 
fair,  as 
between  par- 
ties, not 
avoided  by 
fraud  of  third 
person. 

Want  of 
mutuality  of 
remedy — 
whether  a 
defejoe,  P 


And  an  agreement,  fair  as  between  the  parties,  is  not 
invalid  merely  because  it  may  have  been  concocted  and 
brought  about  by  a  third  person  with  a  fraudulent  intention 
of  benefiting  himself  {i). 

Want  of  mutuality  of  remedy  is  a  groulid  of  defence  not 
unfrequently  relied  on;  and  respecting  which  the  rules  of 
the  Court  seem  somewhat  undefined' VThe  principle  would 
seem  to  be  one  of  apparent  Equity :  viz.,  that  a  defendant 
ought  not  to  be  harassed  with  litigation  founded  on  an  agree- 
ment which  he  himself  could  not  enforce  if  the  plaintiff  were 
to  think  fit  to  stop  proceedings.  For  this  reason,  it  was  once 
doubted  whether  a  plaintiff  could  enforce  a  written  agree- 
ment which  he  himself  had  not  signed  :  but  it  was  ultimately 
decided  (]c)  that  he  could ;  inasmuch  as  filing  the  bill  binds 
him  to  the  contract,  and  from  that  time  there  is  mutuality  {T). 
So,  as  we  have  seen,  the  personal  incapacity  of  the  plaintiff 
to  enter  into  the  contract,  is,  generally,  if  subsisting  at  the 
time  of  the  bUl  being  filed,  a  good  defence  (m).  But  the  fact 
of  one  party  to  a  contract  having  so  acted  as  to  preclude  his 
right  (w),  or  even  having  by  accident  lost  his  right  (o)  to 
enforce  it  in  Equity,  wUl  not  affect  the  remedies  of  the  other 
party :  and  it  not  unfrequently  happens,  in  other  cases,  that 
plaintiffs  obtain  decrees  for  specific  performance  of  agree- 


(g)  Haywood   v.    Cope,    25    Bear. 
il40. 

Qi)  lb. 

{i)  Bellamy  v.  Sabme,  2  Ph.  426. 

(i)  See  2  CoH.  161. 

(?)  Martin  v.  MiicheU,  2  Jao.  &  Well 
seep.  427;  Coleman  r.  Upcot,  5  Yin.  ] 
Abr.  528  ;  DoweU  T.  Pew,  1  Y.  &  C.  : 
C.  C.  846 ;  Sutler  v.  Powis,  2  Coll.  ,' 
161 ;  see  London  and  Birmmgham  S., 


Co.  V.  Winter,  Cr.  &  Ph.  67j  but  see 
also  QasTcwrtk  r.  Lord  JJowther,  12  Yes. 
107. 

(to)  Vide  snprcl,,  p.  669 ;  and  see 
1  De  G.  M.  &  G.  526. 

(n)  South-Eastem  R.  Co.  v.  Knott, 
10  Ha.  122 ;  Hawhes  v.  E.  C.  R.  Co., 
1  De  G.  M.  &  G.  758 ;  6  H.  L.  Ca. 
331. 

(o)  1  De  G.  M.  &  G.  758. 
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ments,  the  specific  performance  of  which  could  not  have  been  Chap.  xvin. 
enforced  against  them  as  defendants  (p).  ^-^ — 

The  non-mutuality  defence  has  generally  been  grounded  when  founded 
upon  the  alleged  entire,  or  partial,  want  of  title  in  a  plaintiff  want  of  title 
vendor :  such  want  of  title,  it  must  be  remembered,  being  y"ndor?'*^ 
urged  as  an  objection  to  the  existence  or  validity  of  the 
contract ;  and  not  by  way  of  denial  of  his  present  ability  to 
give  to,  or  procure  for,  the  defendant,  his  rights  under  the 
same.     Thus,  it  has  been  held,  that  A.  cannot  enforce,  against 
C,  an  agreement  for  the  sale  to  him  of  B.'s  estate;  even 
although  B.  be  willing  to  confirm  the  contract  (q)  :  and  it  has 
been  considered  doubtful  by  Lord  St.  Leonards  (r)  "whether 
there  is  ani/  case  in  which  a  man,  knowing  himself  not  to 
have  any  title,  has  been  allowed  to  enforce  the  contract  by 
procuring  a  title  before  the  report "  («). 

But,  as  a  general  rule,  where  no  legal  invalidity  affects  the  The  juris- 

.._,,.  „  diction  is  dis- 

contract,  the  enforcement  of  it  m  Eqmty  is  a  matter  of  cretionary 
judicial  discretion  (t) ;  and,  in  several  cases,  specific  perform-  court** 
ance  has  been  decreed  at  the  suit  of  vendors  who,  contracting 
under  the  lotidfide  belief  that  they  could  make  a  good  title, 
afterwards,  on  discovering  that  they  had  no  title  either  legal 
or  equitable,  procured  the  concurrence  of  the  necessary 
parties  (%) :  as,  also,  at  the  suit  of  vendors  who  had  contracted 

(p)  See  Mm-tin  v.  Pycrofi,  2  De  G.  remarks  of  Lord  Eldon  in  White  v. 

M.  &  Or.  785,  795f,v  Damon,   7   Ves.  35,  as  to  how  the 

(g)  Noel  V.  ffoi/,  cited  Sug.   217  ;       discretion  is  to  be  exercised.©-    

aniBee  Tendringr.  London,  2Eq.  Ca.  («)  See  HoggaH  v.  Scott,  1   Kuss. 

Ab.  680 ;  Armiger  v.  Cla/rJce,  Bunb.  &  Myl.  293,  a  case  of  mistake  as  to 

111  ;  Hamilton  v.  Grant,  3  Dow.  33,  the  proper  parties  to  exercise  a  power 

Ao      "  of  sale  under  a  will  ;  Chamberlain  v. 

(r)  Sug.  12th  edit.  241,  n.  (p).  Lee,  10  Sim.  444,  where  the  irontage 

(s)  See    on  this   point,  Bryan  v.  of  the  estate  was  found  to  belong  to  a 

Lewii,  By.  &  Moo.  386 (a  case  at  Law  third  person;  Eyston  v.  Synwnds.  1 Y. 

on   a  sale  of  goods) ;   Uchmere   v.  &  C.  C.  C.  608,  where  the  estate  had 

Braaier,  2  Jac.  &  "W.  289 ;  Dolby  v.  escheated   to    the  Crown  ;   and  see 

PuOen,'  3  Sim.  29;  1   Kuss.  &  M.  WiUiams  v.  Cwrter,  cited  Sug.  217; 

296  •   and    the     cases    cited,    in/rA,  Graham    v.    Oliver,    3  Bfiav.    124 ; 

n  (J).!'^)  Hawhes  v.  E.  0.  R.  Co.,  1  De  G.  M.  & 

(t)  2  Y.  &  C.  C.  0.  64;  and  see  G.  737;  5  H.  L.  C.  331. 

/  GO 

/'    VOL.  II.  . 
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Chap.  XVIII.  to  sell  the  fee  simple,  knowing  that  they  had  only  a  life 
— = — — —  estate  or  other  limited  interest,  and  relying  on  being  able  to 
procure  the  concurrence  of  the  parties  entitled  in  remainder  (x) : 
so,  it  woiild  seem,  a  vendor  who  has  contracted  to  sell  in  the 
bond  fide  belief  that  he  is  absolutely  entitled,  when  in  fact 
he  has  only  a  partial  interest,  may  enforce  the  contract,  if  he 
is  ultimately  able  to  complete  the  title  (y). 

Whenavendor  -^^^  it  seems  by  no  means  clear,  whether,  even  in  the 
tMe'coXaofs  ^^^I'^me  case  of  A.  contracting  to  sell  the  estate  of  B.,  A. 
tn  anil  would  uot  bc  entitled  to  specific  performance,  if,  by  procuring 

a  conveyance  from  B.,  he  were  able  to  make  a  good  title  at 
the  time  fixed  for  the  delivery  of  the  abstract,  or  even  at  the 
time  fixed  for  completion  (z).  Perhaps,  in  most  of  such  cases, 
the  material  point  may  be,  whether  the  purchaser,  upon 
discovering  that  the  estate  is  not  bound,  has  at  once  repudiated 
the  contract,  or  has  continued  to  negotiate  upon  the  footing  of 
its  being  still  subsisting  (a).  Thus,  in  a  late  case,  it  has  been 
held  that  if  a  purchaser  intends  to  rely  on  the  objection  that 
the  vendor  has  only  a  limited  interest,  he  must  do  so  at  once, 
and  cannot  avail  himself  of  it,  after  having  required  the  con- 
currence of  persons  who  can  complete  the  title  (6). 

4 

Nock  V.  New-  In  Noch  V.  Newman,  A.  B.,  who  had  an  interest  in  the 
property,  was  no  party  to  the  contract  for  sale.  Specific  per- 
formance having  been  resisted  on  other  grounds,  the  title  was 
referred,  and  the  abstract,  as  carried  in  before  the  Master, 
stated  that  A.  B.  was  willing  to  join  in  the  cojiveyance; 
exceptions  were  taken  to  the  Master's  report  in  favour  of  the 
title,  and  on  the  hearing  (6th  July,  1837),  upon  the  exceptions 
and  further  directions,  the  defendants  for  the  first  time  raised 


> 


(x)  Lm-d  Stonrton  r.  Meers,  cited  2  (2)  See  Mordoch  v.  BvUer,  10  Ves. 

P.  Wms.    630  ;  -Wynn  v.  Morgan,  315;  Boehm  v.   Wood,  1  Jao.  &  W. 

7  Ves.  202  ;  Coffin  v.  Oooper,  14  Ves.  421 ;  and  see  2  T.  &  C.  U.  C.  6*^X/ 

205  ;  Salisbury  y.   Hatcher,  2  Y.   &  (o)  See  Byeton  t.  Simonda,  1  T.  & 

C.  C.  C.  54.  0.  C.  C.  608  ;  SaUaJywry  v.  Hatcher,  2 

(y)  MwrreU  t.  Goodyear,  1  De  Ot.  F.  Y.  &  0.  C.  C.  65. 

&  Jo.  432 ;  6  Jur.  N.  S.  91 ;  on  appeiJ,  (6)  Murrdl  v.  Goodyear,  ubi  luprd. 
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the  objection  that  A.  B.'s  interest  was  not  bound  by  the  Cbap.  xviii. 

contract.     Upon  this  the  vendors  produced  a  signed  agree-  ' 

ment,  procured  just  before  the  hearing,  by  which  A.  B.  agreed 
to  join  in  the  conveyance ;  and  Sir  L.  Shadwell,  V.-C,  held 
that  it  would  not  do  thus  "to  bolster  up  the  case  at  the  last 
moment/'  and  dismissed  the  biU  with  costs ;  but  this  decision 
was  reversed  -without  hesitation  by  Lord  Cottenham  (c). 

However,  in  a  modem  case,  where  trustees  with  a  power  of  Where  the 
sale  exerciseable  with  the  consent   of  the   tenant   for  life,  perfeoted'until 

entered  into  a  contract,  and  filed  a  bill  for  specific  performance,  "'^'^  *  suit  is 

^  commenced, 

but  did  not  procure  the  requisite  consent  imtil  after  the  com- 
mencement of  the  suit,  V.-C.  Knight  Bruce  intimated  a  doubt 
whether  the  bill  should  not  be  dismissed,  although  this  had 
not  been  contended  for  by  the  defendant  {d) ;  and,  in  a  later 
case,  where  the  contract  was  for  a  yearly  tenancy,  with  an 
option  of  taking  a  lease  for  twenty-one  years,  and  the  tenant,  on 
finding  that  the  landlord  could  only  grant  a  lease  for  twenty 
years  and  a  quarter,  repudiated  the  contract,  it  was  held  that  the 
landlord,  who,  before  the  cause  was  heard,  but  not  till  after 
he  had  filed  his  bill  for  specific  performance,  was  in  a  position 
to  grant  the  stipulated  lease,  could  not  enforce  the  contract, 
which  was  void  for  want  of  mutuality  (e). 

But  the  purchaser  may,  by  his  contract,  preclude  himself  Purchaser, 
from   objecting  that  the   consent   of   a   specified  person  is  eluded  from 
necessary,  or  that  the  sale  is   a  breach  of  trust;  thus,  e.g.,  *^,,jg°fio„_® 
where  trustees  for  sale,  who  had  no  power  of  leasing,  granted 
leases  which  materially  lessened  the  value  of  the  property, 
and  then  expressly  sold  the  estate,  subject  to  the  unautho- 
rized leases — the  want  of  authority  being  plainly  disclosed — 
the  title  was  forced  upon  the  purchaser  (/). 

The  existence  of  a  heavy  inciunbrance  on  the  estate,  and  The  existence 

(c)  Ex  relatione    Mr.  Hayes,  and  (e)  Forrer  y.Jfaeh,  6  N.  E.  361 ; 
from  his  brief  on  the  appeal.  35  Beav.  167. 

(d)  Adam  V.  Broke,  1  Y.  &  0.  C.  0.  (/)  MchoUs  v.  Corhett,  3  De  G.  J. 
627,630.  &S.  18;34BeaT.376. 
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Chap.  ^^III-  the  mental  incapacity  of  the  incumbrancer,  being  matters  of 
conveyance  and  not  of  title  {g),  are  no  conclusive  defence  to  a 
vendor's  suit  Qi). 


of  an  incnm- 
branoe  not  a 
natter  of 
defence. 

Nominal 
contractor. 


The  fact  that  the  vendor  contracted  to  sell  his  own  estate, 
in  the  name  of,  or  as  agent  for,  another  (i) ;  or  that  the 
nominal  purchaser  was  in  fact  the  agent  for  a  third  person 
with  whom  the  vendor  has  quarrelled  upon  other  matters  (Ic), 
or  to  whom  he  has  given  a  bare  refusal  {1)  to  deal  for  the 
estate ;  is  not,  in  general,  any  defence  to  a  suit  for  specific 
performance  :  unless  the  case  can  be  brought  within  the  class 
of  cases  noticed  svipra  (m),  by  showing  that  the  misrepresen- 
tation was  used  as  the  inducement  to  the  defendant  to  enter 
into  the  contract  (n). 


Insertion 
penalty,  no 
defence. 


The  insertion  in  the  contract  of  a  penalty  in  case  of  non- 
performance, is  no  defence  to  a  suit  for  specific  performance  (o) : 
nor,  it  seems,  is  a  stipulation  for  the  payment  of  a  specified  sum 
as  liquidated  damages  {p) :  in  fact,  decrees  have  been  made 
upon  agreements  which  took  the  shape  of  bonds  (g) ;  but 


(g)  Suprd,  p.  263. 

(A)  IhiTce  of  Beaufort  v.  Olyim,  1 
Jur.  N.  S.  888;  affirmed  890. 

(i)  FeUowes  v.  Lord  Qwydyr,!  Eubb. 
&  M.  83. 

(i)  HaU  Y.  Warren,  9  Ves.  605. 

(I)  Sug.  219,  citing  Lord  Imham  v. 
Child,  1  Bro.  C.  C.  92,  see  p.  95  ;  sed 
qncere,  whether  this  doctrine  can  he 
extended  to  cases  of  refusal  grounded 
on  any  particular  and  specified  reason : 
see  1  Coll.  219  ;  and  see  Popham  v. 
Eyre,  Loffit,  786  ;  ffSerUhy  v.  Hedges, 
1  Sch.  &  L.  123. 

(m)  Page  785. 

(«)  PhUlipa  V.  DuTce  of  Buck^,  1 
Vera.  227;  Seott  v.  Langstafe,  cited 
Lofft,  797;  and  see  Neltkorpe  t. 
Holgate,  1  Coll.  203.  It  appears  that 
specific  performance  was  decreed  in 
PhiUipB  T.  Duke  of  Bucks,  Bee  14  Ves. 
527,  n.  The  Duke's  equity  seems  to 
have  heen  of  (according  to  modern 


notions)  a  very  doubtful  character  : 
amounting,  in  substance,  to  his 
having  sold  the  estates  at  an  under- 
value, by  way  of  bribe  to  the  Chan- 
cellor before  whom  causes,  in  which 
the  Duke  was  interested,  were  depend- 
ing :  see  the  account  of  the  transac- 
tion from  Roger  North,  cited  Sug. 
219. 

(o)  Howard  v.  Hopkym,  2  Atk. 
371 ;  Coles  y.  Sims,  5  De  G.  M.  & 
G.  1. 

(p)  Darby  v.  Whitaker,  i  DreM". 
134. 

(j)  Hohson  V.  Trevor,  2  P.  Wms. 
191;  Butler  v.  Powia,  2  Coll.  156;  ( 
but  not  if  the  plaintiff  have  enforced 
the  penalty,  Sainter  v.  Ferguson,  1 
Mac.  &  Q.  286.  As  to  the  jurisdic- 
tion of  a  Court  of  Equity  to  restrain  a 
breach  of  an  agreement  secured  by  a 
bond,  see  Clarkson  v.  Edge,  33  Beav. 
227  ;  Fox  v.  Scard,  ib.  327,  328.     y'' 
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the  obligee  must    elect  between    his  legal  and    eq^uitable  Chap.xviii. 

remedies  (r).    A  bond  void  at  Law  may  be  a  good  agreement  ^llJ 

in  Equity  (s).    , 

The  circumstance  that  damages  could  not  be  recovered  upon  Inability  to 
the  contract  at  Law,  is  not,  universally,  a  good  defence  to  a  damages  at 
suit  for  specific  performance,  although,  as  observed  by  Lord  ^^^'  ^^j^^^^ 
Hardwicke  (t),  "  There  are  very  few  cases  in  which  a  Court  of 
Equity  can  decree  a  performance  of  «,  covenant  or  agreement 
upon  which  there  can  be  no  action  at  Law,  according  to  the 
words  of  the  articles  and  the  events  which  have  happened  :" 
Lord  St.  Leonards  considers  the  result  of  the  authorities  (which 
are  conflicting)  to  be,  that  although  "  Equity  cannot  contradict 
or  overturn  the  grounds  or  principles  of  Law,"  it  will  yet 
decree  specific  performance  of  an  agreement  void  at  Law,  "  if 
there  is  a  clear  ground  for  the  interference  of  Equity,  accord- 
ing to  the  general  rules  of  the  Court "  (u). 

And  Equity  will  not  decree  specific  performance  of  part  of  Contract 
a  contract,  if  unable  to  enforce  specific  performance  of  all  its  complete  per- 
material  terms  (x).  fonnance. 

As  to  the  3rd  of  the  above  heads. — Upon  defects  in  the  3rd— Matters 

.  .  , .  . .        relating  to 

estate  itself,  we  may  refer  to  former  observations  respecting  estate  :— 
misdescriptions  and  compensation  (y) :  we  may  also  remark  ^effg^i„^ 
that,  although  either  the  original  non-existence  of,  or  the  want  tow  far  a 
of  a  sufficient  title  to,  a  material  part  of  the  property,  or  that 
part  of  it  which  may  have  formed  the  inducement  to  the  pur- 
chaser, is  a  sufficient  defence  to  a  bill  for  specific  performance, 
yet  mere  non-existence  does  not,  universally,  as  a  ground  of 

(r)  Fox   V.  Scm-d,  33  Beav.  327,  Law  is  inconclusive  as  to  the  right  in 

328.  Equity/  )(J 

(s)  Squire  v.   Whitton,  1  H.  L.  C.  (k)  SuprA,  p.  958,  m.  (p). 

g33_  {y)  Snprd,  Ch.  III.  and  IV.    As  to 

(«)  See  Whiimel  v.  Farrel,  I  Ves.  how  far  the  purchases  of  several  lots 

256  258.  ^^^  connected,  vide  infra,  pp.  985,  987. 

(u)  Sug.  220,  and  see  cases  there  And  see  the  judgment  in  KnatchbuU 

referred  to.    On  the  other  hand,  the  v.  Grueber,  1  Madd.  167. 
fact  of  damages  being  recoverable  at 
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Chap,  xviil.  defence,  stand  so  high  as  want  of  title ;  for  it  may,  ohviously, 

Sect.  9.  1  T    J.1        T.     T. 
be  often  a  very  different  matter  to  a  purchaser  whether  he  be 

simply  unable  to  get  a  particular  part  of  what  he  contracted 

for,  or  whether  such  part  will  be  liable  to  be  held  by  another 

person,  and  converted  into  a  nuisance  («). 


public 
nuisance ; 


It  was  considered,  in  one  case,  that  the  existence  of  a  public 
nuisance  in  the  immediate  neighbourhood  of  a  house  agreed 
to  be  taken  as  a  residtoce,  and  rendering  it  unfit  for  that 
purpose,  (its  existence,  however,  being  unknown  to  either 
party,  although  easily  ascertainable  by  the  vendor,)  is  no 
defence  to  his  suit  for  specific  performance,  although  it  will 
induce  the  Court  to  try  the  case  strictly  (a). 


public  inoon- 
Tenience. 


So,  in  a  recent  case  where,  pending  a  suit  for  specific 
performance,  the  defendants,  a  railway  company,  prosecuted 
their  works  in  a  manner  contrary  to  the  terms  of  the  contract, 
and  opened  the  line,  it  was  held  that  the  inconvenience  which 
would  be  caused  to  the  public  by  interfering  with  the  traffic, 
was  not  an  available  defence  (&). 


Destruction         y^Q  have  already  seen  (c),  that  the  accidental  destruction  or 

of  estate,  not  J  \  J> 

a  purchaser's     deterioration  of  the  estate  subsequently  to  the  contract,  is  no 

CI  i^tIp^ti  pp 

defence  to  the  vendor's  biU  for  specific  performance. 


4th — Matters 
relating  to 
^itle :  want 
/of  title,  con- 
sidered as 
vendor's 
defence. 


As  to  the  4th  of  the  above  heads. — ^Want  of  title  to  the 
estate  is  a  defence  which  may  occasionally  be  available  as  well 
to  vendor  as  to  purchaser.  As  a  general  rule,  however,  a 
vendor  will  be  compelled  to  convey  his  interest,  if  an  imperfect 
one,  in  the  estate,  if  the  purchaser  choose  to  accept  it  without 
compensation  (d) :  so  he  will  be  compelled  to  make  good  the 
contract  out  of  any  interest  which  he  has  subseq[uently 
ac(3[uired  (e) :  or  to  procure  the  concurrence  of  parties  who  are 


(z)  See-S.  a,i5.  153,  165. 

{a)  Lucas  v.  James,  7  Ha.  410, 
418. 

(5)  RcupKad  V.  Thames  Valley  if. 
Co.,  L.  E.  2  Ch.  Ap.  147  ;  reversing 
M.  E.  L.  R.  2  Eq.  37. 


(c)  Supra,  p.  230. 

(d)  See  Eamvett  y.  Yieldmg,  2  Sch. 
&  L.  554 ;  Sug.  218 ;  BradUy  v. 
Muntmi,  15  Beav.  460 ;  Barrett  v. 
Ring,  2  Sm.  &  G.  iS-ry  \ 

(e)  See  cases  cited,  mprd,,  p.  740, 


Digitized  by  Microsoft® 


AS  TO  SPECIFIC  PERFORMANCE.  975 

bound  to  convey  at  his  request  (/),  e.g.,  trustees  of  the  legal  Clmp.  xvill. 
estate  {g)  :  and  in  one  case,  a  purchaser  of  copyholds,  who  had  '^■--'  '  — 
acquired  the  whole  legal  and  beneficial  interests,  was  never- 
theless held  entitled  in  a  suit  against  his  vendor  to  require 
the  concurrence  of  mere  nominal  trustees,  who  had  never 
been  admitted  under  a  voluntary  covenant  to  surrender  (h) ; 
so,  a  vendor,  professing  to  sell  an  unincumbered  estate,  but 
having  in  fact  only  an  equity  of  redemption,  will  be  compelled 
to  redeem  the  mortgage,  and  obtain  a  conveyance  from  a 
mortgagee :  so  a  tenant  in  tail  in  remainder  will  be  decreed  to 
convey  a  base  fee,  and  covenant  to  bar  the  remainders  over 
upon  becoming  tenant  in  tail  in  possession  (*). 

But  Equity  will  not  compel  a  vendor  to  procure  the  con-  Cases  in 
currence  of  parties  whose  concurrence  he  has  no  right  to  ayaUabie!' 
require ;  e.  g.,  a  husband  to  procure  the  concurrence  of  his 
wife  (k),  or  son  (Z),  except,  perhaps,  where  he  has  expressly 
agreed  to  procure  such  concurrence  (m) ;  or  a  tenant  for  life 
to  procure  the  concurrence  of  trustees  for  sale  of  the  reversion, 
they  being  under  no  obligation  to  comply  with  his  request  {n) ; 
nor  will  it  compel  him  to  perfect  the  title  by  exercising  a 
power  of  purchasing  and  settling  another  estate  in  lieu  of  that 
which  he  has  contracted  to  sell  (o)  ;  or  by  making  himself  the 
personal  representative  of  a  deceased  owner  (p) ;  or  to  com- 
plete a  contract  which  he  has  entered  into  in  the  belief  that 
he  is  absolute  owner,  whereas  he  can  in  fact  only  sell  under  a 
power  of  sale  and  exchange,  and  with  a  liability  to  re-invest 

and  Came  v.  MicMl,   10  Jur.  9i0,  514;  Howell.  George,  1  Madd.  1,  6; 

y.C.  S.  see  Jordan  T.  Jones,  2  Ph.  170 ;  Ex 

(f)  See  1  Madd.  11 ;  Costigan  v.  parte  Blake,  16  Bear.  tf71;  see  and 

ffasUer,  2  Sob.  &  L.  160,  166.  compare  WiUon  v.  WiUiwms,  3  Jur. 

{g)  See  Sug.  349  ;  Crop  v.  Norton,  N.  S.  Sl(f  )(J 

2  Atk.  74,  75.  (2)  SovH  v.  George,  uH  suprct. 

{h)  SteeU  V.  Waaer,  28  Beav.  466 ;  (to)  See   Emery  t.   Wase,  8  Ves. 

but  the  plaintiff  did  not  get  his  costs;  505,  where  the  earlier  cases  are  cited  ; 

sed  gucere  this  case,  and  see  Mintm  y.  but  the  point  seems  very  doubtful, 

Kwwood,  L.  K.  1  Eq.  449;  affirmed,  see   Sug.  206;  Innes  t.  Jaclison,  16 

L.  B.  SCh.Ap.  614.  Ves.  367. 

(i)  Lord  Bolingbroke's  case,  cited  1  (»)  Thomas  v.  DeHng,  1  Ke.  729. 

Sch  &  L  19  n.  <")  ^"^'^  '^-  ^"^'>  ^  ^^^i-  !• 

(h)  Emer^  v.   Wase,  8    Ves.   505,  (p)  Wmimm  v,  BUmd,  2  OoU.  575. 
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^'"f  ■  ■?P'^^'  *^^  purchase-money  (q) ;  or  to  purchase  and  convey  the  tithes 

'■ of  an  estate  contracted  to  he  sold  as  tithe  free  (r)  :  or  to 

convey,  as  mortgagee  under  a  power  of  sale,  an  estate  which 
he  claims  as  ahsolute  owner  by  foreclosure — and  thus  render 
himself  liable  to  account  for  the  purchase-money  (s) :  or,  in 
the  case  of  a  fiduciary  vendor,  to  carry  out  a  contract,  which 
might  reasonably  expose  him  to  liability  at  the  suit  of  his 
cestuis  que  trust  (t). 

It  has  even  been  held,  that  where  a  tenant  for  life,  with  the 
ultimate  reversion  in  fee,  contracted,  as  it  appeared  to  the 
Court,  merely  as  the  agent  of  his  trustees,  (who  had  a  power 
to  sell  the  fee  simple,)  he  was  not  bound,  upon  the  contract 
being  held  void  as  against  the  trustees,  to  make  it  good  out  of 
the  fee  simple,  which  had  subsequently  vested  in  himseK  by 
the  failure  of  the  intervening  limitations  (u).  But  this 
decision  would  probably  not  now  be  followed  (x) ;  and,  of 
course,  the  decision  was  different,  when  a  tenant  for  life, 
similarly  circumstanced,  contracted  in  his  own  name,  as 
if  seised  in  fee  simple  (t/).  But  the  Court  will  not  decree 
specific  performance  by  directing  an  invalid  assurance  to  be 
executed  by  a  tenant  for  Ufe,  which  might  encumber  and 
embarrass  remaindermen  (»).  , 


Vendor,  when 
compelled  to 
convey  part 
of  estate  with 
abatement. 


Where  the  want  of  title  is  only  partial, — i.e.,  where  it 
affects  only  part  of  the  estate,  or  only  part  of  that  interest 
in  it  which  was  agreed  to  be  sold, — the  question  arises, 
whether  the  vendor  can  resist  the  purchaser's  claim  to  specific 
performance  with  a  compensation,  or,  to  speak  more  accu- 
rately, ai;  abatement  of  the  purchase-money.  This  right 
generally,  but  not  universally  (a),  exists  in  each  class  of 


(2)  Hood  V.  Oglwnder^  11  Jur.  N.  S. 
498 ;  sed  qucere. 

(r)  Todd  T.  Qee,  17  Ves.  273. 

(«)  WaMon  v.  Mariton,  i  De  G.  M. 
&  G.  230. 

(t)  Sneeshy  v.  Thome,  1  Jur.  N.  S. 
636, 1058;  7  Dp  G.  M.  &G.  399,  and 
cases  cited,  sttprd,  p.  959,  u.  (x). 


(«)  Mor&ock  V.  BuCUr,  10  Ves.  292, 
816. 

(»)  See  2  Ba.  &  B.  60. 

{y)  Butler  v.  Poiois,  2  OoU.  156. 

(s)  Ellard  v.  Lord  llanda;f,  1  B». 
&  B.  241 ;  see  251. 

(a)  1  Ves.  &  B.  353. 
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cases  (6).      Thus,  want  of  title  to  the  entire  interest  con-  ^^V-  xviii. 

\     n  Sect.  9. 

tracted  for  will  not,  it  seems,   be  available  as  a  defence   

for  the  vendor,  if  the  purchaser  elects  to  take  such  estate 
as  the  vendor  can  convey  (c) ;  or  to  dispense  with  the 
concurrence  of  a  person  having  a  partial  interest  in  the 
property, — as,  e.g.,  a  wife  entitled  to  dower, — upon  beiag 
allowed  an  abatement  from  his  purchase-money  (d).  So,  the 
want  of  title  to  even  a  considerable  part  of  the  estate  is  not 
necessarily  a  reason  why  the  vendor  should  not  convey  the 
residue  (e).  But,  cases  might  occur,  where,  on  the  ground  of 
hardship,  Equity  would  refuse  to  assist  a  purchaser ;  as  in 
the  case  put  by  Lord  St.  Leonards  (/),  of  a  vendor  showing 
a  good  title  to  his  mansion-house  and  park,  but  having  no 
title  to  a  "  large  adjoining  estate  held  and  sold  with  it."  In 
a  case  before  Sir  L.  Shadwell,  V.-C,  where,  upon  a  contract 
to  sell  the  entirety  of  a  lace  manufactory,  it  appeared  that 
the  vendors  had  only  nine-sixteenths,  and  that  the  remaining 
shares  clearly  belonged  to  another  party,  who  had  also  a 
charge  on  the  vendor's  shares  for  a  sum  nearly  equal  to  the 
purchase-money,  the  Court  refused  the  purchaser  specific 
performance  with  an  abatement  (^)  :  a  decision  which  Lord 
St.  Leonards  suggests  may  be  referred  to  the  nature  of  the 
property  (h),  but  otherwise  disapproves  of  (*) :  he  seems,  how- 
ever, to  consider  that  the  decision  would  have  been  correct, 
had  the  remaining  shares  been  held  by  the  vendors  under  a 
defective  title. 

In  a  subsequent  case,  the  same  learned  V.-C,  when  the 
vendors  had  agreed  to  sell  two-sixths  of  certain  leaseholds, 
and  then  found  that  they  had  only  four-twentieths,  decreed 
specific  performance  with  an  abatement ;  observing,  "  this  is 
very  unlike  a  case  where  parties  contract  to  seU  the  whole, 

(6)  10  Vea.  316;  17  Ves.  401 ;  1  (e)  Western  v.  Sutsell,  3  Ves.  &  B. 

Vea.  &  B.  353;  3  Yea.  &,  B.  192 ;  4  187, 192. 
Sim.  127.  (/)  Sug.  316. 

(c)  Smrett  v.  Bing,  2  Sm.   &  G.  (g)  Wheailey  v.  Slade,  4  Sim.  126. 
43.  Ocj                                                       (A)  And  see  Price  v.  Griffith,  1  He 

(d)  WOson    v.   WMiams,    3   Jur,      G.  M.  &  G.  80,  85. 
N.  S.  810.    ^  W  Sug.  318. 
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*^''*l'  ■f'T^^'^'  ^"*  ^^'^  °^7  ®®^  ^  P^^  "  (*)  ■  ^^°™  "Which  remark,  as  in  the 

case  hefore  the  Court  there  was  no  question  as  to  leaving 

part  of  the  property  in  the  hands  of  the  vendors  with  a  bad 
title,  it  may  he  inferred  that  his  Honor,  upon  general  prin- 
ciples, approved  of  his  former  decision, 

Eemarkson         It  seems,  however,  difficult  to  understand  why  specific 

till6  C£IB6S 

performance  should  be  refused  in  the  former  case ;  or  to 
distinguish  it  from  the  case  put  by  Lord  Hardwicke,  of  two 
tenants  in  common  agreeing  to  sell  the  entirety  of  an  estate, 
and  one  of  them  dying,  and  a  decree  being  made  against  the 
survivor  in  respect  of  his  share,  although  the  contract  could 
not  be  enforced  against  the  representatives  of  the  deceased  (I): 
nor,  it  is  submitted,  can  the  defence  be  safely  relied  on  by 
a  vendor,  who,  having  contracted  to  sell  only  shares  in, 
and  not  the  entirety  of,  a  property,  is  found  to  have  a  defec- 
tive title  to  some  of  such  shares.  In  a  later  case,  where  the 
former  decisions  do  not  appear  to  have  been  cited,  the  Court 
refused  specific  performance  with  an  abatement,  when  the 
vendor  could  make  a  title  to  only  three-fourths  of  the  pro- 
perty, and  the  remaining  fourth  was  clearly  vested  in  other 
parties  :  but  this  seems  to  have  depended  on  the  fact  of  trust- 
money  being  on  the  security  of  the  vendor's  interest  in  the 
property  to  an  amount  exceeding  what  would  have  been 
payable  by  the  purchaser,  had  his  claim  to  an  abatement 
succeeded  (m). 

In  another  case,  it  was  held,  that  a  condition  for  rescinding 
the  contract,  if  counsel  should  be  of  opinion  that  a  marketable 
title  could  not  be  made,  enabled  the  vendor  to  rescind,  upon 
counsel  rejecting  the  title  to  one  undivided  third  of  the 
property  (n) :  so,  in  the  converse  case,  where  the  purchaser 
had  a  right,  to  rescind  the  contract,  in  case  his  objections  to 
title  were  not  removed,  and  he  gave  notice  to  vacate  the 

(i)  Jmes  V.  Evcms,   12  Jur.  66i;  218,  224. 

and  see,  aa  bearing  on  the  question,  (m)  Mme   v.  Topham,    19    BeaT. 

el  cormrso,  EeyneU  v.  Sprye,  8  Ha.  576. 

222 ;  1  De  G.  M.  &  G.  660.  (n)  Wniiams  r.  Edwardt,  2  Sim. 

{I)  See  AU.-Oen.  v.  Day,  1  Ves.  78. 
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purcliase  on  the  ground  of  tlie  vendor's  want  of  title  to  a  Chap.  XVIII. 

°                                                                                               Seot.  9. 
small  portion  of  the  estate,  it  was  held  that  he   was  not  

compellable  to  complete  with  an  abatement  (o). 

Of  course,  no  such  question  can  be  raised  by  a  vendor, 
when,  upon  the  purchase  of  several  lots  by  the  same  pur- 
chaser, the  title  to  one  or  more  of  such  lots  is  found  to  be 
defective. 


As  a  general  but  not  universal  rule,  every  purchaser  has  a  No  abatement 
right  to  take  what  he  can  get,  with  compensation  for  what  tHle.°^°  "^ 
he  cannot  get  (p) ;  but  he  cannot  claim  a  conveyance  of  an 
interest  to  which  a  vendor  shows  a  doubtful  or  defective  title, 
with  an  abatement  in  respect  of  the  imperfection  in  title  (q), 
except,  perhaps,  where  the  defect  is  of  a  temporary  character, 
or  is  otherwise  a  fit  subject  for  compensation.  Thus,  where 
a  good  title  was  deduced,  but  the  vendor's  wife  refused  to 
release  her  dower,  specific  performance  was  decreed  at  the 
purchaser's  suit  with  a  compensation  (r).  Conduct  or  acqui- 
escence on  the  part  of  the  purchaser  which  amounts  to  an 
acceptance  of  the  title,  may  yet  be  insufficient  as  a  waiver  of 
his  right  to  compensation  (s). 

So,  in  general,  when  the  vendor's  interest  is  less  than  what  Vendor, 

he  professes  to  sell,  the  purchaser  may  take  what  he  can  peii^aTo 

have,  with  an  abatement  (t) ;  as  in  the  case  put  by  Lord  ""^^^ 

Eldon  (m),  of  a  man  contracting  to  sell  the  fee  simple,  and  interest  in 

1  ii       estate,  with 

havmg  only  a  term  for  one  hundred  years:  so,  where  the  abatement. 

contract  was,  in  effect,  for  an  tibsolute  term  of  twenty-one 

years,  and  it  was  found  that  the  actual  term  might  determine 

by  the  cesser  of  certain  lives,  specific  performance  was  decreed, 

with  an  abatement  in  respect  of  the  difference  between  the 

(o)  AsMon  y.  Wood,  3  Jur.  N.  S.  N.  S.  810,  V.-C.  "W. 
1164.  (s)  Eughes  v.  Jones,  8  De  G.   F.  ,1;-  ,• 

ip)  Per  Turner,  L.  J.,  in  Bughes  &  Jo.  307,  316.  i 

T.  Jones,  3  De  G.  F.  &  Jo.  307,  315./X/       (0  ^<^  v.  Cruise,  2  J.  &  L.  460.  ^ 

(j)  WUliems  T.  Higden,  1  C.  P.  G/         («)  Wood  t.  GriffiOi,  1  Will.  Ch.     } 

500.  Ca.  see  44  ;  Sug.  306. 


(?•)  WUaon    V.    Williams,    3    Jur. 
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Chap.  XVIII.  absolute  and  defeasible  interests  («).  There  was  a  similar 
— —  decision  where  a  term  was  sold  with  the  benefit  of  A.'s  cove- 
nants for  renewal,  and  such  covenants  were  found  to  be  not 
absolute,  but  binding  only  a  contingent  portion  of  his  assets  (y) : 
so,  where  the  agreement  being  for  a  term  of  thirty-one  years, 
a  title  could  be  shown  only  to  a  term  of  twenty-one  years, 
and  a  covenant  for  renewal  of  an  additional  term  of  ten 
years  (e) :  so,  where  A.  contracted  for  the  purchase  of  an 
estate  from  B.,  who  represented  himself  to  be  the  owner  in 
fee,  but  vras  in  fact  entitled  only  pur  autre  vie,  with  remainder 
to  his  wife  in  fee,  specific  performance  was  decreed  at  the 
suit  of  A.,  with  compensation  in  respect  of  the  interest  of 
B.'s  wife  (ft).  So — there  being  the  common  condition  for 
compensation — when  property  sold  as  a  renewable  leasehold 
was  in  fact  merely  for  a  term  certaia,  the  contract  was  enforced 
with  an  abatement  (h) :  so,  it  was  admitted  by  Lord  Eldon 
(the  case  before  him  beiag  that  of  a  contract  by  a  tenant  for 
life  for  sale  of  the  fee)  (c),  that  if  a  vendor  having  a  partial 
interest  in  an  estate,  enter  into  a  contract,  representing  and 
agreeing  to  sell  it  as  his  own,  the  purchaser  may  take  what 
he  can  have,  with  an  abatement.  However,  in  a  case  {d) 
before  Lord  Langdale,  M.  E.,  when  a  tenant  for  life,  with 
remainders  to  his  first  and  other  sons  in  tail,  with  remainder 
to  himself  in  fee,  contracted  to  sell  the  fee  simple,  speculating 
on  the  consent  of  the  trustees  for  sale,  which  consent  was 
eventually  withheld,  his  Lordship  refused  to  enforce  specific 
performance  to  the  extent  of  the  life  estate  and  remainder  in 
fee,  and  with  an  abatement ;  but  the  decision  is  disapproved 
of  by  Lord  St.  Leonards  (e) ;  and  in  a  subsec[uent  case  (/), 

(flc)  Bale  V.  LUter,  cited  16  Ves.  7 ;  (o)  Somes  v.  Wood,  L.  E.  8  Eq. 

and  see  p.  11.  424,  and  see  Wilson  v.  WiUiams,  suprA. 

(y)  MUligan  v.  Coohe,  16  Ves.  11,  (5)  Painter  t.  Newhy,  11  Ha.  26 ; 

12 ;  but,  semMe,  the  Court  will  not  see  p.  30  as  to  church  leases, 

now  consider  the  comparative  values  (c)  Mortiocky.BuUer,  10  Yes.  S15. 

of  covenants ;  see  Ridgway  v.  Gray,  (d)  Thomas  v.  Deri/ng,  1  Keen,  729. 

1  Mac.  &  G.  109  ;  and  Lavjy.  Urliim,  (e)  Sug.  308;  as  to  the  difficulty  of 

16  Sim.  390;  Fwrebrother  v.   Cfibson,  fixing  the  amount  of  abatement  being 

1  De  G.  &  Jo.  602.  a   reason   for    refusing    relief,    see 

(z)  Haniunj  v.  lUchfiOd,  2  Myl.  White  v.  Ouddon,  8  CI.  &  F.  766,  792. 

&  K.  629.  (/)  Oraham  v.  Oliver,  3  Beav.,  see 
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Lord  Langdale  appears  to  refer  to  his  former  judgment  as  if  Chap,  xviii. 

not  altogether  satisfied  of  its  propriety.     And  in  a  converse  — 

case  of  a  person  entitled  in  fee,  subject  to  a  life  estate, 
agreeing  to  sell  the  fee  simple  in  possession,  speculating  on 
the  concurrence  of  the  tenant  for  life,  which  was  withheld, 
specific  performance,  with  an  abatement  in  respect  of  the 
life  estate,  was  decreed  by  V.-C.  K.  Bruce ;  and  the  vendor, 
having  knowingly  offered  for  sale  an  interest  to  which  he  was 
not  entitled,  was  not  allowed  to  avail  himself  of  a  condition 
purporting  to  reserve  the  right  of  rescinding  the  contract  if 
the  title  should  prove  defective  {g). 

In  two  cases  above  referred  to  (7i),  where  the  vendor's  title  indemnity, 
was  only  contingently  defective,  it  was  held,  that  the  pur-  Sor  take^^°° 
chaser  might  take  the  estate  with  an  indemnity ;  but  it  has  ^o^P^l^o^'y- 
been  settled  by  subsequent  decisions,  that  an  indemnity  will 
not  be  enforced  against  either  party  {i),  unless  it  be  provided 
for  by  special  agreement  (Jc).     For  example,  in  a  recent  case, 
where  trustees  of  a  settled  estate,  which,  with  other  properties, 
was  subject  to  a  pecuniary  charge,  were  empowered  to  sell  at 
the  request,  and  by  the  direction,  of  the  tenant  for  life,  a 
contract  entered  into  by  the  latter,  without  the  consent  of  the 
trustees,  was  enforced  after  his  death;  but,  in  the  absence  of  any 
special  agreement,  without  any  indemnity  against  the  charge  {t). 

And  matters  which  would  not  be  considered  fit  subjects  Vendor's 

and  puT- 

p.  128 ;  and  see  Neak  v.  Mackenzie,  3  C.  B.  976. 

1  Keen,  474.  (Ic)  Walker   v.   Bamea,    3   Madd. 

(g)  Ndthorpe  v.  Holgate,  1   Coll.  247;  Aylett  v.  Ashton,  1  Myl.  &  C. 

203.  105;  Paterson  v.  tong,  6  Beav.  598  ; 

(/t)  J}cde  V.  Lister,  cited  16  Ves.  7;  nor  has  an  arbitrator  on  the  agree- 

MiUigan  v.  Cooke,  16  Vea.  1.    As  to  meut  any  implied  authority  to  award 

the  damages  which  may  be  recovered  an  indemnity;  JJoss  t.  Boards,  8  Ad. 

by  the  purchaser  in  such  a  case,  vide  &  E.  290,  294.    As  to  the  mode  of 

supr&.  indemnity  on  purchase    by  railway 

(i)  BaManno    y.  LumXey,    1   Ves.  company  of  part  of  lands  subject  to 

&  B.  224  i  Paton  v.  Brebner,  1  Bli.  rent-charge,    see    Powell    v.    South 

42,  66  ;  AyUtt  v.  Ashton,  1  Myl.  &  WaUs  R.  Co.,  1  Jur.  N.  S.  773. 

C.  105;  Nouwille  v.  Flight,  7  Bear.  (I)  Bainbridge  v.  Kinnaird,  32  Bear. 

521 ;  Ridgway  v.  Uray,  1  Mac.  ft  G.  346. 
109,  111;  see  at  Law,  Bldhe  r.  Phinn, 
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Ctap  ^yill.  for  compensation  as  against  a  purchaser,  may  entitle  him  to 

an  ahatement  of  purchase-money,  if  he  elect  to  take  the 

rights  in  estate ;  e.g.,  the  existence  of  mining  rights  (m),  or  rights  of 

respect  of  common  over  the  estate  (w),  or  the  want  of  a  road  which  the 
abatement,  "^  ' 

not  reciprocal,  vendor  had  agreed,  but  was  imable,  to  make  (o). 


Eight  to 
abatement 
lost,  by  con- 
tracting for 
estate  with 
notice  of 
defect ; 


If,  however,  the  pui-chaser,  at  the  time  of  entering  into 
the  contract,  be  aware  of  the  existence  of  the  outstanding 
interest,  or  that  the  vendor  is  agreeing  for  more  than  he  can 
give,  or  if  he  proceed  in  the  matter  with  notice  of  the  defect 
and  without  insisting  on  it  {p),  no  abatement  of  purchase- 
money  wiQ,  it  is  conceived,  be  allowed  {q) ;  nor  will  any  be 
allowed  in  respect  of  a  lease  granted  by  the  vendor,  but 
which  is  void  by  Statute  (r) ;  and  the  omission  of  the  pur- 
chaser to  make  ^jroper  inquiries  before  accepting  the  title, 
may  preclude  him  from  claiming  compensation  for  some 
defect  which,  with  a  little  more  diligence,  he  would  have 
discovered.  Thus,  where  on  an  agreement  for  the  purchase 
of  an  advowson,  nothing  was  said  on  either  side  as  to  the 
amount  of  the  income  of  the  liviag,  or  as  to  the  basis  of 
calculation  on  which  the  purchaser's  offer  was  founded,  and 
the  living  was  in  fact  charged  with  the  repayment  of  a  loan 
from  Queen  Anne's  Bounty,  the  purchaser  suing  for  specific 
performance  was  held  not  to  be  entitled  to  an  abatement,  inas- 
much as  the  charge  was  an  ordinary  liability,  the  existence 
of  which  he  would  have  leamt  by  prudent  inquiry  (s) ;  so, 
where  the  purchaser  at  the  date  of  the  contract  is  aware  that 
the  property  is  in  the  occupation  of  a  tenant,  and  makes  no 
previous  inquiry  as  to  the  nature  and  duration  of  the  tenant's 
interest,  it  has  been  held  that  he  is  not  entitled  to  specific 


(m)  Seaman  v.  Vawdrey,  16  Ves. 
390;  Mm-tin  v.  Cotter,  8  J.  &  L.  496, 
509  (right  of  turbary  and  getting 
limestone) :  but  see  Smithson  v. 
Powell,  20  L.  T.  Ch.;  Rcmsden  v. 
Hint,  i  Jur.  N.  S.  200,  where  the 
mines  bad  been  abandoned,  though 
the  right  to  work  them  continued. 

{n)  Bug.  312. 

(o)  Peacock   v.   Pcnson,    11  Beav, 


355. 

(p)  /ra/rrf,  p. 988. 

(7)  See  Lawremon  v.  BuUer,  1 
Soh.  &  L.  13,  19  ;  JSwrnett  v.  Yield- 
ing, 2  Sch.  &  Ij.  549,  560 ;  Nelthorpe 
T.  Bolgate,  1  Coll.  203,  215. 

(r)  Morris  v.  Preston,  7  Ves.  557. 

(s)  Edwards-  Wood  v.  Marjoribanks, 
3  P?  G.  *  Jo,  329;  7  H.  L.  Ca.  806. 
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performance  with  an  abatement,  on  the  ground  that  the  pro-  chap,  xvill, 
perty  is  subject  to  an  undisclosed  lease  {t). 


Sect.  9. 


And  where  a  plaintiff  had  obtained  an  agreement  for  an  or  by  partial 
exchange  with  immediate  possession,  under  a  false  repre-  tation. 
seutation  to  the   defendant  that  the  tenants   of  the  latter 
would  accede  to  the   arrangement,  he  was   not   allowed  to 
claim  specific    performance  subject  to   the   tenant's  inter- 
ests (u). 

It  may  occasionally  happen,  that  the  vendor's  interest  is  Vendor,  how- 
found  to  exceed  that  which  he  contracted  to  sell :  in  which  make  good° 
case  he  must,  as  a  general  rule,  make  good  the  latter  to  the  interest  cou- 
best  of  his  ability :    for  instance,  where  a  vendor,  in  fact  out  of  his  oirn 
seised  in  fee,  contracted  to  sell  the  estate  as  copyhold,  stating  terest. 
it  to  be  equal  in  value  to  freehold,  it  was  held  that  he  ought 
(but  for  other  grounds  of   defence)  to  have  conveyed  the 
freehold  {x).     It  has,  however,  been  held,  that,  on  an  agree- 
ment to  assign  a  lease,  Equity  cannot  decree  an  imderlease, 
although  the  assignment  would  induce  a  forfeiture  ;  since  the 
vendor's  motive  to  the  assignment  may  have  been  to  escape 
the  rent  and  covenants  (3/)  ;    but  the  defence,  as  Lord  St. 
Leonards  remarks,  is  one  which  could  seldom  be  set  up  by  a 
vendor  (a). 

If  the  purchaser  be  unwilling  to  complete  with  an  abate-  Want  of 
ment,  he  may  resist  specific  performance  (a)  on  the  ground  of  a  defence  for 
the  tenure  of  the  property,  or  of  a  material  part  of  it,  varying  Purchaser 
from  that  to  which  he  is  entitled  under  the  contract ;  e.  g.,  he  abatement. 
wHl  not  be  compelled  to  take  a  term  (even  for  4000  years)  (b),  ^^f^^^^^^ 


tenure ; 


it)  James  v.  Uckfietd,  L.  E.  9  Eq.  (z)  lUd. 

5l,Hd  quaere ;  and  swprh,  pp.  416,  792.  (a)  If  he  rely  on  want  of  title  as  a 

(«)  Clermont  v.  Tashurgh,  1  Jac.  &  defence  he  should  not  file  a  cross  bill 

■yy_  112.  ^  have  the  contract  rescinded;  ffilton 

(x)  Twining  v.  Morrtce,  2  Bro.  C.  v.  Barrow,  1  Ves.  J.  284. 

C,  see  381.  (*)  -Drewe  v.  Corp,  9  Ves.  368 ;  and 

(y)  Anon.,  Sug.  301  ;  and  see  and  JPordyce  v.  Ford,  i  Bro.  C.  C.  494, 

consider  BarUett  t.  Salmon,  1    Jur.  cited    13  Ves.   78;    and   Wright  v. 

N.  S.  277 ;  6  De  G.  M.  &  G.  33.  Howard,  1  Sim.  &  St.  190. 
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Chap.  XVIII.  or  a  copyhold  (c)  for  a  freehold,  or  mere  sheepwalks  for  a 


Sect.  9. 


freehold  (d). 


or  held  in 
different 
manner  : 


or  no  title 
shown  to 
extent  of 
interest 
contracted 
for; 


So  also  the  purchaser  may  resist  specific  performance  on 
the  ground  of  the  property  being  held  in  a  manner  different 
from  that  which  is  expressed  or  implied  in  the  contract; 
e.  g.,  he  wiU  not  be  compelled  to  take  an  assignment  of 
an  underlease,  instead  of  an  original  lease  («) :  or  of  a 
redeemable,  instead  of  an  absolute  interest  (/);  or  of  an 
improved,  instead  of  a  ground  rent  {g) :  or  of  a  ground  rent 
to  which  the  remedies  of  a  reversioner  are  not  incident  (A) : 
or  on  the  ground  of  no  title  being  shown  to  that  extent  of 
interest  which  he  contracted  for:  e.g.,  he  cannot  be  com- 
pelled to  take,  instead  of  an  estate  in  possession,  a  reversion 
expectant  on  a  life  estate  (i),  or  on  a  subsisting,  or,  d  fortiori, 
a  .reversionary  lease  (ifc);  or  a  life  estate,  and  (subject  to  an 
intervening  estate  tail)  the  remainder  in  fee,  instead  of  the 
fee  simple  in  possession  (J) ;  nor,  having  contracted  for  the 
entirety,  can  he  be  compelled  to  take  undivided  parts  of  the 
estate  (m),  even  although  the  vendors  were  tenants  in  com- 
mon of  the  entirety  (n) ;  and  the  same  decision  has  been 
come  to,  where,  on  a  contract  for  two-sevenths  of  an  estate, 
a  title  could  only  be  made  to  one-seventh  (o) ;  nor  can  he, 
on  the  purchase  of  a  leasehold  interest,  be  compelled  to  ac- 
cept a  term  "  considerably  less  "  {p)  than  that  contracted  for ; 


(c)  TvAnmg  v.  Morrice,  2  Bro.  C.  C, 
see  p.  331;  Hick  t.  Phillips,  Pree. 
C.  675 ;  Sng.  303 ;  AyUs  v.  Cox,  16 
Bear.  23;  unless  the  incidents  of 
tenure  are  trivial,  mpri,,  p.  127,  n.(«). 

(d)  Vancouver  v.  BUas,  11  Ves.  458, 
see  p.  466. 

(e)  Madeley  v.  Bootli,  2  De  G.  & 
S.  718;  Sug.  300;  aed  vide  stiprd, 
p.  127  ;  and  see  Hayford  v.  Criddle, 
22  Beav.  480. 

(/)  Ooverky  v.  Bum-el,  Sug.  340. 

(g)  Stewart  v.  AUiaton,  1  Mer.  26. 

(Ji)  Langford  v.  Selmes,  3  K.  &  Jo. 
220  ;  see  too  Smith  v.  Watts,  4  Drew. 
338. 

(i)  Collier  v.  Jenhimt,  You.   295  ; 


HugJies  v.  Jones, ,  3  De  G.  P.  &  Jo. 
301 ;  8  Jur.  N.  S.  399. 

(J)  Lineham  v.  Cotter,  7  Ir.  Eq. 
176;  Sug.  304. 

{I)  Sug.  308. 

(m)  DaUyy  v.  PvUm,  3  Sim.  29 ; 
affirmed,  1  Buss.  &  H.  296;  see 
Price  T.  Griffith,  1  De  G.  M.  &  G.  80, 
C.  A. 

(m)  Att.-Oen.  v.  Bay,  1  Ves.  218, 
224. 

(o)  Roffey  t.  ShcMcross,  4  Mad.  227; 
cited  2  Myl.  &  K.  726. 

(p)  Sug.  299;  see  Mortloch  v. 
Buller,  10  Ves.  306 ;  Hahey  v.  Gramt, 
13  Ves.  77,  78;  Vignottes  v.  Bowen, 
12  Ir.  Eq.  194,  198. 
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e.  (J.,  a  term  for  six  instead  of  sixteen  years  (g) ;  nor,  it  would  Chap-  XViii. 

seem,  a  term  falling  only  a  little  short  of  the  term  contracted  

for,  as  a  term  of  twenty  years  and  a  quarter  instead  of  twenty- 
one  years  if).     Or  on  the  ground  of  no  title  being  shown  to  a  °'" ""  tit^'o 
material  part  of  the  estate;  such  materiality  consisting,  either  material 
in  the  proportion  which  such  part  bears  to  the  entirety,  or  in         o  es  a   , 
its  being  important  with  regard  to  the  enjoyment  of  the 
residue,  or  as  possessing  an  adventitious  value  in  the  estima- 
tion of  the  purchaser  (s) ;  e.  g.,  "  a  purchaser  cannot  be  com- 
pelled   to    take   compensation  for   a  large  portion  of  the 
estate  "  (t)  ;  as,  where  the  property  was  stated  to  contain  753 
square  yards  or  thereabouts,  but  in  fact  contained  only  573 
square  yards  (u).     Nor,  having  entered  into  a  single  contract  or  to  o°e  of 

111  two  CSC&bCS  IR- 

lor  two  estates,  could  he  probably  be  compelled  to  take  one  eluded  in  a 
without  the  other  {x),  although  the  estate  with  the  defective  Xr^C- "°"' 
title  were  let  upon  and  sold  subject  to  a  fee-farm  grant  at  a 
large  rent  (y) :  so  where  on  the  purchase  of  a  mansion  and 
700  acres,  the  title  to  12  acres  proved  defective,  such  12 
acres  being  opposite  the  park  gates   and  containing   brick 
earth,  which  rendered  it  probable  that  they  might  be  built 
upon,  the  purchaser  was  held  free  («)  :  so,  also,  where,  on  the 
purchase  of  a  wharf  and  jetty,  no  title  could  be  made  to  the 
jetty  (a) :  so  where  no  title  could  be  made  to  a  strip  of  land 
forming  the  frontage  to  the  highway  (6).     Or  on  the  ground  or  where  in- 
of  the  existence  of  incumbrances  or  liabilities  which  would  or  Uabtuto 
-interfere  with  the  enjoyment  of  the  estate;  e.g.,  liabilities  to  ^™'^^g^j 
tithe,  (if  the  estate  is  sold  as  tithe  free  or  subject  to  a  modus  its  enjoy- 


ment ; 


(q)  Long   v.   Fletcher,  2  Eq.    Ca.  («)  See  Prendergast  v.  JSyre,  2  Hog. 

Abr.  5.  81. 

(r)  Forrerv.NasJi,  35  Bear.  167;  <!/)  ^^e    S.  C,  p.   94;    Sug.  313, 

scd  qucE7-e.  315  ;  sed  quare. 

(»)  See  1  Mad.  167;  and  13  Ves.  («)  KnatchhuU  v.  Gnieber,  1  Mad. 

79  ;  Magmnis  v.  Fallon,  2  MoU.  588  ;  153  ;  3  Mer.  124,  see  141 ;  and  see 

Stewart  v.  Marq.   Comyngham,   1  Ir.  2  Myl.  &  K.  728. 

Ch  E  534  573.  (")  Peers  v.  Lambert,  7  Beav.  546 ; 

U)  Sug.  '3I6. '  and  see  6  Ves.  678 ;  13  Ves.  78  ;  Sug. 

(«)   WittmoreT.W««more,L.E.  316;    where    earlier   decisions  of   a 

8  Eq.  603 ;  in  which  case  there  was  contrary  tendency  have  been  disap- 

a   condition    that    no  compensation  proved  of. 

should  be  allowed  for  misdescription ;  (*)  Perhins  v.  Ede,  16  Beav.  193. 
and  vide  suprd,,  pp.  595, 599. 
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Chap.  XVIII.  or  commuted  rent-charge  (c),)  to  rights  of  mining  {d),  com- 

'— —  mon  (e),  or  waterway  with  power  of  entry  for  the  purpose  of 

making,  opening,  or  cleansing  water- courses,  or  to  rights  of 
entry  for  making  reservoirs,  or  of  planting  ladders  for  the 
repair  of  adjoining  houses  (/),  or  to  a  right  of  sporting  (^), 
or  to  the  repairs  of  the  chancel  of  a  church  Qi),  or  to  quit- 
rents  or  rent-charges,  if  of  a  large  amoimt  (i),  or  to  keep  up 
the  fences,  water-courses,  &c.,  upon  the  land  itself  (k),  have 
been  held  to  be  defects  which  do  not  admit  of  compensation. 


A" 


or  matters 
exist  which 
increase 
proposed 
liability  of 
purchaser ; 


Upon  a  similar  principle,  it  has  been  held,  at  Law,  that  a 
purchaser  having  contracted  for  the  assignment  of  a  sub- 
sisting lease,  cannot  be  required  to  accept  a  new-  lease  as 
original  lessee :  his  liability  being  greater  under  the  lease 
than  it  would  be  under  the  assignment  (T).  So,  where,  on 
the  purchase  of  leaseholds,  the  lease  was  found  to  contain 
covenants   to  build   additional  houses,  and  to  deliver  them 


(c)  Ker  V.  Clolery,  Sug.  32t»j' 
Bincks  v.  Lord  Roheby,  2  Sw.  222. 
The  question  of  tithe  free,  or  not,  has 
been  said  to  be  a  question  of  fact  .ind 
not  of   title;     WaUinger  v.   HUhert, 

1  Mer.  104;  Smith  v.  Lloyd,  2  Sw. 
224,  11. ;  sed  qu.,  whether  this  state- 
ment, although  theoretically  accurate, 
is  correct  for  practical  purposes. 
Freedom  from  the  tithe  is  a  fact 
which  does  not  relate  to  the  physical 
condition  of  the  property,  and  must, 
nevertheless,  be  proved  by  the  vendor 
before  he  can  be  said  to  hare  shown 
a  good  title  to  the  estate  as  described 
in  the  contract. 

(d)  See  Seaman  r.  Vawd/rey,  16 
Yes.  390  ;  Sug.  312;  Mm-tin  v.  Cottei; 
3  J.  &  L.  496,  509;  Hayford  v. 
Oriddle,  22  Beav.  480 ;  Samsden  v. 
Sirst,  4  Jur.  N.  S.  200;  Kerr  v. 
Pawson,  25  Beav.  394;  Pretty  v. 
Solly,  26  Beav.  606.  See  now  21  & 
22  Vict.  c.  94,  by  which  the  11th 
section  of  15  &.16   Vict.  c.  51,  is 


^^ 


(e)  See  last  note. 


(/)  See  Skachleton  v.  SutcUffe,  1 
De  Gr.  &  S.  609,  where  only  about 
four  and  a  half  out  of  thirty  acres 
contracted  for  were  subject  to  the 
easements. 

{g)  See  BumeU  v.  Brown,  1  Jao. 
&W.  172;  Sug.  311. 

(7i)  Forteblow  v.  Shirley,  cited  2  Sw. 
223. 

(i)  Portman  v.  MiU,  1  Euss.  &  M. 
696. 

Qc)  Lwrhm  v.  Lord  Basse,  10  Ir. 
Eq.  70.  See  as  to  a  charge  on  a  living 
in  favour  of  Queen  Anne's  Bounty 
not  entitling  a  purchaser  to  compen- 
sation, Ed/wa/rda-Wood  v.  Ma/rjori- 
banki,  1  Giflf.  384 ;  3  De  G.  &  Jo. 
329  ;  7  H.  L.  Oa.  806. 

(J)  Mason  v.  Corder,  2  Marsh. 
332  !  see  Sug.  300,  where  the  case 
seems  to  be  cited  doubtfully  :  but  the 
principle  seems  a  sound  one  ;  and  see 
Ba/rlington  v.  Hamilton,  Kay,  658 ; 
BarlleU  V.  Salmon,  1  Jur.  N.  S.  277  ; 
6  De  G.  M.  &  G.  33  J  Hazard  v. 
Criddle,  22  Beav.  477. 
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up  at  the  end  of  the  term,  and  the  houses  had  not  been  Ohap.  xviii. 

built,  but  the  covenant  to  build  had  been  waived,  it  was — — 

held  that  the  liability  under  the  covenant  to  deliver  up  at 
the  end  of  the  term  was  a  sufficient  defence  to  the  suit : 
although  such  liability  might  have  been  escaped  by  assigning 
the  term  to  a  pauper  even  only  a  day  before  its  termina- 
tion (m). 

Where  only  part  of  an  estate  is  affected  by  a  liability  or  which  affect 
which,  if  affecting  the  entirety,  would  enable  the  purchaser  of  material 
to  resist  specific  performance,  the  purchaser's  right  to  avoid  05^7°^^™' 
the  contract  would  seem  to  depend  upon  whether  the  part  so 
affected  is  material  to  the  enjoyment  of  the  residue.    Where 
the  part  so  affected  is  not  material  to  such  enjoyment,  and 
is  not  the  purchaser's  principal   object  in   purchasing,   he 
may,  it    seems,    be    compelled    to    take    the   remainder  of 
the  land  at   a  proportionate   price ;    but,  in   such   a    case, 
there  wiU  be  a  reference   to  chambers  to  inquire  as  to  the 
materiality    of   the    part    to    which    a    title    cannot    be 
made  (n). 

Where,  on  the  purchase  of  several  lots  by  the  same  person,  Defect  in 

,„,.,,.  title  to  one 

the  title  to  one  or  more  proves  detective,  tlus  may  or  may  of  sereral 

not,  according  to  circumstances,  be  a  ground  for  the  pur-  ^°gfe'„'j,°'^^*'' 
chaser's   resisting  specific  performance  in    respect   of   the  respectof 
remaining  lots.     An  express  agreement  that  the  purchaser  lots, 
shall  not  take  any  unless  he  can  have  aU,  will  be  sufficient 
to  blend  the  whole  into  one  contract ;  "  but  the  same  com- 
plication may  be  effected,  or  rather  evidenced,  without  any 
such  agreement.      It  is   a  question  of  circumstances :    the 
lots  may  be  connefcted  from  their  nature ;  it  may  be  shown 
that  the  purchase  of  the  one  was  made  with  reference  to  the 
other.    A  mere  suggestion  by  the  party,  a  mere  statement  of 
his  inclination  or  fancy,  wiU  not  be  sufficient :  nor  may  the 
proof  of   anything  of  a  private  nature,  not  known  to  the 
vendor,  suffice :   but  where,  upon  matters  known  to  both 


(m)    NomUle   v.  Flight,  7  Beav.  (n)  Sug.  315^.^)wtrti-     /  f  '     V' 

1. 
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Chap.  XVIII.  parties,  he  can  ground  his  proof  that  the  one  transaction  was 

— —  dependent  on  the  other,  he  complicates  the  two,  so  as  to 

make  the  contract  one,  although  there  may  have  been  no 
express  statement  that  he  was  to  take  none  if  he  might  not 
haveaU"(o). 


Benefit  of 
defence,  how 
lost  to  pur- 
chaser. 


A  purchaser  will  lose  his  right  to  resist  speci&c  perform- 
ance and  his  right  to  compensation  or  abatement  (p)  on  the 
ground  of  the  estate  beiag  of  a  different  tenure  (q),  or  subject 
to  a  liability  affecting  its  beneficial  enjoyment,  (e.  g.,  a  right 
of  sporting  (r) ),  or  of  there  being  no  title  to  a  material  part  of 
it  (s),  or  of  a  variation  from  the  description  in  the  parti- 
culars {t),  if,  at  the  time  of  entering  into  the  contract,  he  had, 
or  by  using  due  diligence  might  have  had,  knowledge  of 
the  defect  (w) ;  or  if,  after  having  become  acquainted  with  it, 
he,  without  insisting  thereon,  proceed  in  the  treaty  (x) ;  or, 
dfortiwi,  take  possession  (y)  :  so  if,  although  insisting  on  the 
objection,  he  take  possession  and  endeavour  to  prevent  the 
vendol  from  removing  the  defect,  or  even  proceed  in  the 
treaty,  he  may  be  compelled  to  complete  with  an  abate- 
ment (2) :  so,  when  a  railway  company  agreed  to  buy  from 
a  tenant  for  life  an  estate  not  within  their  special  Act,  and 
to  procure  an  Act  enabling  him  to  convey  the  fee,  which 
they  failed  to  do,  they  were  ordered  to  pay  the  entire 
purchase-money  into  Court  upon  his  conveying  his  life 
estate  (a). 


(0)  Pefr  Lord  Brougham,  Caswmajor 
V.  Strode,  2  Myl.  &  C,  see  judgment 
f .  725  ;  PooU  v.  Shergold,  2  Bro. 
0.  C.  118  ;  Lord  Eldon's  remarks  in 
Brewe  v.  Sa/nson,  6  Ves.  675,  08 
stated  Sug.  320 ;  Zewm  v.  Cfuest,  1 
Buss.  325. 

(p)  See  Soma-  v.  Williams,  1  J.  & 
C.  274. 

(q)  Pordyce  v.  Ford,  i  Bro.  C.  C. 
494 ;  sed  vide  swprd,,  p.  983. 

{r)  Bm-neli  t.  Brown,  1  Jac.  &  W. 
168. 

(s)  See  Drewe  t.  Hanson,  6  Ves. 
679;  MaHin  v.    Cotter,   3  J.   &  L. 


508. 

(t)  Dyer  V.  Hmgrme,  10  Ves.  505, 
508. 

(m)  James  v.  LichfiM,  L,  K.  9  Bq. 
51 ;  'saprd,  pp.  W3,  983  J 'I  ) 

^x)  4  Bro.  C.  C.  498  ;  6  Ves.  p.  679; 
10  Ves.  508 ;  Kingsley  r.  Tovmg,  17 
Ves.  468  ;  18  Ves.  207  ;  Fcm-ebrother 
T.  Oilsan,  1  De  G.  &  Jo.  602.{X^ 

{y)  1  Jac.  &  W.  168. 

(s)  See  Cakrafi  v.  Soelmck,  1  Ves. 
jun.  22l((r^ 

(a)  Bcmkes  r.  Eastern  Counties  R. 
Co.,  3  De  G.  &  S.  743  ;  1  DeO.  M.  & 
G.  737 ;  5  H.  L.  C.  301. 
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And  a  purchaser  has  not  been  allowed  to  resist  specific  per-  Chap,  xviii. 

lormance,  on  the  ground  that  the  estate  having  been  sold  

with  what  was  represented  in  general  terms  as  an  unlimited  tit/e.^myt"^ 
right  of  common,  the  same  proves  to  be  a  right  of  common  ^"^^l^^  ^ 
only  for  sheep  (b)  ;    or  on  the  ground  of  the  estate  being  purchaser : 
subject  to  quit-rents  or  rent-charges  of  small  amount  (c) ;  or  of™o*^"|^.' 
of  a  slight  misdescription  of  the  vendor's  interest  on  a  sale  of  gmaii  quit- 
leaseholds  (d),  or  quit-rents  (e),  or  of  a  want  of  title  to  imma-  rente-cLrge : 
terial  (/)  portions  of  the  estate. 

So,  where  on  the  sale  of  140  acres,  the  particulars  stated  tithe— when 
that  about  32  acres  were  tithe-free,  and  no  evidence  of  ex-  from  tithe 
emption  could  be  produced.  Lord  Eldon  held  that  the  right  to  oitaia^^ 

the  tithe  of  this  part  of  the  property  could  not  be  considered  ™ent  *» 

purchase; 
the  inducement  to  the  purchase;  and  decreed  specific  per- 
formance with  an  abatement  (g).  So,  where  the  purchaser's 
agent  having  by  letter  agreed  to  purchase  an  estate,  con- 
sisting of  a  house  and  19  acres  of  land,  twelve  of  which  were 
occupied  by  the  house,  offices,  garden,  and  pleasure  groimds — 
no  mention  being  made  of  tithes — and  on  a  more  formal  con- 
tract being  prepared  the  great  tithes  were  inserted  by  the  pur- 
chaser's solicitor,  but  without  any  increase  of  price  or  further 
treaty  on  the  subject,  and  no  title  could  be  made  to  the 
tithes.  Sir  J.  Leach  held  that  the  tithe  could  have  formed  no 
part  of  the  inducement  to  the  contract,  and  decreed  specific 


(6)  Sovilwnd  V.  Norris,  1  Cox,  59.  tence  of  a   tithe-commutation  rent- 

(c)  See  Eadaile   v.  Stephenson,    1  charge,  or  of  tithe,  must  be  presumed, 

Sim.  &  St.  122  ;  Portman  v.  MM,  1  and  is  no  objection  to  the  title,  nor 

Euss.  &  M.  696 ;    Wood  v.  Bemal,  ground  for  claiming  compensation  ; 

19  Ves.  221 ;  Prendergast  v.  Eyre,  2  see  Sug.  322. 

Hog.  81,  94,  and  see  Lord  St.  Leon-  (d)  See  cases  cited  suprci,  p.  984, 

ards'  remarks  (V.  and  P.  813),  dis-  n.  (p) ;  but  see  also  Porrery.  Noah, 

approving  of  the  decision  in  Howland  35  Beav.  167. 

V.  Norris,  vM  mprcb,  that    a   tithe  (e)  Ovthbert  T.  Saher,  Sug.  313. 

rent-charge  of  lU.  per  annum  was  a  (/)  M'Queen  t.  Pargukar,  11  Ves. 

matter  for  compensation.    Aa  to  a  467 ;  Bowyer  v.  Bright,  13  Pri.  698, 

misstatement  of  the  amount  of  ground  704  ;     suprdi,   p.  985  ;    Stewart    v. 

rent  on  the  sale  of  a  lease,  see  Pope  v.  Marquis   Conyngham,   1    Ir.   Ch.   E. 

Garland,  4  Y.  &  C.  394.    It  may  be  573. 

remarked  that,  in  the  absence  of  any  (g)  Bincks  v.  Lord  BoJceby,  2  Sw. 

statement  on  the  subject,  tlie  exis-  222. 
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^^i'  ^X^^'  P^i^fo^J^S'iice  ■with  an  abatement  (the  same  haying  heen  offered 
by  the  vendor  (h) ). 

Upon  the  last  case,  we  may,  however,  remark,  that  the 
purchaser's  agent  appears  to  have  actually  entered  by  letter 
iato  a  binding  agreement  to  purchase  subject  to  the  tithe, 


existence  of 
footway. 


So,  the  circumstance  of  the  estate  being  subject  to  a  foot- 
way over  and  round  it,  has  been  held  to  be  no  defence  to  a 
suit  for  specific  performance ;  its  existence  beiag  patent,  and 
the  purchaser  having  made  no  inquiry  on  the  subject  (*).  But 
the  decision  has  not  been  generally  approved  (k) :  and  the 
Courts  would  probably  upon  slight  groimds  come  to  a  different 
decision  in  any  case  where  an  estate  was  sixbject  to  a  right  of 
way  which  materially  affected  its  enjoyment. 


5tJi— Matters 
relating  to 
corai  deration. 


Inadequacy 
of,  -when  a     ^ 
vendor's      »i 
defence  ;  '^a 


As  to  the  5th  of  the  above  heads. — The  amount  of  the 
consideration  to  be  paid  may  be  a  ground  of  defence  by 
either  party :  and  its  inadequacy,  or  excess,  will,  of  course^ 
be  determined  with  reference  to  matters  as  existing  at  the 
date  of  the  contract,  irrespectively  of  subsequent  events  (f). 
Inadequacy  of  consideration  is  not,  however,  a  defence  avail- 
able to  the  vendor  of  an  estate  in  possession  (m),  unless  it 
can  be  shown  to  have  origiaated  in  fraud,  surprise,  or  mis- 
representation (whether  wilful  or  not  (n) ),  or  improper  con- 
cealment ton  the  part  of  the  purchaser  (o),  or  ia  advantage 


(h)  Stmth  T.  ToUher,  4  Russ.  302. 

(i)  Oldfldd  or  Sowles  t.  Sovrnd,  5 
Ves.  508;  and  see  Dames  v.  Sewr, 
L.  E.  7  Eq.  429,  where  the  fact  of  a 
house  on  a  building  estate  only  par- 
tially covered  with  houses,  heing  erec- 
ted over  an  open  gateway  was  held  to 
be  notice  that  a  right  of  way  through 
it  was  reserved ;  and  vide  siiprit. 

(Jc)  See  Sug.  828 ;  but  see  also 
contrct,  Martm[  v.  Ootler,  3  J.  &  L| 
506.  '  I 

(Z)  See  Sug.  273  ;  Poole  v.  Shergolcl,\ 
2  Bro.  C.  C.  118,  119  ;  Ooki  v.  Tre\ 
cothich,  9  Ves.  246  ;  svipri,,  p.  690. 


(m)  CoUs  V.  TrecotTiick,  9  Ves.  246 ; 
Bwrrowes  v.  Lock,  10  Ves.  470 ;  Low- 
tJier  V.  Lowther,  13  Ves.  103  ;  BoreU 
V.  Drnin,  2  Ha.  450. 

jn)  1  Mad.  81 ;  BmHey  v.  OoVira, 
/ TouTSlTltjand  see  next  note. 

(o)  See  cases  cited  in  n^Jm) ;  also 
White  V.  Damon,  7  Ves.  30  ;  Western 
V.  RusseU,  3  Ves.  &  B.  187 ;  Deme  v. 
Rastron,  1  Anst.  64  ;  Cadman  T. 
■Homer,  18  Ves.  10  j  Twrner  y. Harvey, 
Jao.  169  ;  WaU  v.  StulU,  1  Mad.  80 ; 
Lvkiy  V.  O'Donnd,  2  Seh.  &  L.  471  ; 
Sug.  274 ;  and  see  Ch.  III.,  suprd. 
See  too,  Falche  v.  Ora/y,  4  Drew.  651, 
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taken  of  the  distress  of  the  vendor  (p),  or,  according  to  Lord  Chap,  xviir. 

Eldon,  "unless  the  inadequacy  of  price  is  such  as  shocks  '■ 

the  conscience,  and  amounts  in  itself  to  conclusive  and  deci- 
sive evidence  of  fraud  in  the  transaction "  (q) ; — ^but  this 
dictiim  would  prohahly  at  the  present  day  be  hardly  sustained 
in  its  full  extent  (r) ; — or  unless  the  vendor  be  a  trustee  for 
sale  (s) :  but  even  in  the  case  of  a  trustee  the  Court  will 
enforce  against  him  an  agreement  to  sell  at  a  fair  specified 
price,  although  a  much  larger  sum  may  have  been  subse- 
quently offered  and  accepted  (t). 

The  distinction  which  for  a  long  time  existed  between  the  On  sale  of  a 
purchase  of  an  interest  in  possession,  and  of  a  reversionary  interest; 
interest,  as  respects  mere  inadequacy  of  price  being  an  avail- 
able defence  for  the  vendor,  has,  as  we  have  already  seen  (u), 
been  removed  by  a  recent  Statute  ;  which  provides  that  no 
puJcchase,  made  bond  fide,  and  without  fraud  or  unfair  dealing, 
of  any  reversionary  interest  in  real  or  personal  estate,  is  for 
the  future  to  be  opened,  or  set  aside,  merely  on  the  ground  of 
undervalue  (x).  But  as  in  the  case  of  an  interest  in  possession, 
so  d  fortiori  in  the  case  of  a  reversionary  interest,  if  the  value 
is  capable  of  estimation,  and  the  price  paid  is  so  grossly 
inadeqjiate  as  to  be  in  itself  evidence  of  fraud,  this  may  be 
a  sufficient  defence  to  the  purchaser's  suit  for  specific  per- 
formance. And  a  degree  of  inadequacy  which  would  be 
insufficient  to  induce  the  Court  to  interfere  and  set  aside  an 
executed  contract  may  be  a  valid  defence  in  a  suit  for  specific 
performance  (y) ;  especially  if  the  contract  has  not  been  acted 
on,  or  attempted  to  be  enforced,  until  the  reversion  has  fallen 
into  possession  (z). 

where  the  Court  refused  specific  per-  8  CI.  &  F.  645. 

forlnance  of  a  contract  to  sell  articles  (»)  Goodwin  v.  Fidding,  i  De  6.  M. 

of  vertu,  on  the  ground  that  the  pur-  &  G.  90. 

chaser  was  weU  acquainted  with  their  (t)  S.  0. 

value,  while  the  vendor  was  wholly  («)  Vide  auprd,  p.  692. 

ignorant  of  it.  <s ^  (x)  31  Vict.  e.  i. 

(p)  See  Martin  v.  Mitchell,  2  JacX         (y)  See  Syle  v.  Swindells,  M'Clel. 

&  W.  413,  423  ;  e«  OT(fe  »«prrf,  p.  684.  \  519;    Play  ford  v.   Playford,   4  Ha. 

(g)  g'Ves.  246  ;  and  see  Jac.  282.     )  546  ;  Tigers  v.  Pilee,  8  01.  &  F.  645. 

(r)  See  Sug.  275  ;   Yigeis  r.  Pilce,  (z)  Playford  v,  Playford,  uM'iuprd. 
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Chap.  XVIII. 
Sect.  9. 

Sale  by 
auction ; 

Bale  of  un- 
ascertained 
interest  ; 


The  fact  of  the  sale  being  by  auction,  although  not  abso- 
lutely conclusive  {a),  much  increases  the  difficulty  of  showiag 
fraudulent  inadequacy  (6) ;  and  the  fact  of  neither  party 
being  aware  of  the  value  of  the  estate  at  the  time  of  the 
contract,  seems  to  render  such  a  defence  impracticable ;  as  in 
a  case  where  a  person  sold,  for  what  proved  to  be  one-tenth 
only  of  its  real  value,  the  allotment  to  which  he  might  be 
entitled  under  an  expected  Inclosure  Award  (c). 


Consideration 
uncertain 
in  amount — 
whether 
question  of 
inadequacy 
thereby 
excluded. 


It  is  laid  down  by  Lord  St.  Leonards  (d),  that  "  if  an 
uncertain  consideration  (as  a  life  annuity)  be  given  for  an 
estate,  and  the  contract  be  executory.  Equity,  it  seems,  wiU. 
enter  into  the  adequacy  of  the  consideration."  However,  ia 
a  case  (e)  before  Sir  J.  Wigram,  V.-C,  his  Honor,  in  deciding 
that  an  inadequacy  of  seven  or  eight  ^er  cent,  was  insufficient 
as  a  defence,  made  observations  indicating  a  doubt  whether 
the  older  cases  are  to  be  regarded  as  authorities ;  they  having 
been  decided  before  the  modern  rule  of  treating  inadequacy 
of  price  in  contracts  for  the  purchase  of  interests  in  possession 
as  nothing  more  than  an  ingredient  in  evidence,  was  perfectly 
established  :  at  any  rate  the  circumstance  of  the  contingency 
having  turned  out  imfavourably  to  the  vendor,  is  no  ground 
of  defence  (/). 


But  although,  in  sales  of  property  in  consideration  of  a 
life  annuity,  the  Court  will  decree  specific  performance  not- 
withstanding the  death  of  the  annuitant,  it  will  inquire  with 
some  jealousy  as  to  the  fairness  of  the  transaction,  and 
require  a  clear  case  for  specific  performance  under  such 
circumstances  {g). 


(a)  Colht^.  Woollatton,  Z'Qio.G.C 
228. 

(6)  White  T.  Damon,  7  Vea.  30, 35; 
Sx  parte  Latham,  ibid,  35,  n.  ;  Ord  v. 
Nod,  5  Madd.  440  ;  BoreU  v.  Damn, 
2  Ha.  450. 

(c)  Anon.,  cited  6  Ves.  24  ;  and  see 
Knight  v.  MajorihamJes,  11  Beav.  322  ; 
affirmed,  2  Mae.  &  G.  10. 


(d)  Sug.  273 ;  citing  Pope  \.  Sooie, 
1  Bro.  P.  C.  370 ;  Mortimer  v.  Capper, 
1  Bro.  C.  C.  156 ;  and  Jachon  t. 
Lever,  3  Bro.  C.  C.  605. 

(e)  Sower  v.  Cooper,  2  Ha.  408. 
(/)  Coles  V.  Frecothich,  9  Ves.  246; 

Kenney  v.  Wexham^  6  Madd.  355. 
(g)  Per  Lord  Oottenham*  C,  in 
I  V.  Cooper,  5  Myl.  &  C.  279. 
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We  have  already  seen  tliat  where  the  estate  is  sold  for  a  Chap,  xviil. 
1         ■                     1-^                        T                                   Sect.  9. 
contingent  consideration,  e.g.,  a  life  annuity,  the  occurrence   — 

of  the  contingency  which  determiaes  the  consideration,  is,  in  contingent 

general,  no  defence  to  the  purchaser's  suit  for  specific  per-  ""'^g^g™*^""' 

formance  (A).  no  defence. 

So,  on  the  other  hand,  it  has  been  held  that  the  mere  Excess  of 

putchase- 

excessive  (j)  amount  of  the  purchase-money,  (even  although  money,  when 
not  attributahle  to  fraud,  misrepresentation,  or  concealment  de^ence!**'^^ 
on  the  part  of  the  vendor  (^),)  is  a  defence  available  to  a 
purchaser  (J) :  and  Lord  St.  Leonards  remarks  that  "  few 
contracts  can  be  enforced  in  Equity  where  the  price  is 
unreasonable,  because  contracts  are  not  often  strictly  observed 
by  either  party :  and  if  an  unreasonable  contract  be  not  per- 
formed by  the  vendor,  according  to  the  letter  in  every  respect. 
Equity  will  not  compel  a  performance  in  specie  "  (m). 

It  is,  however,  submitted,  that  such  a  defence  by  a  pur-  Kemarka  on 

the  doctrine. 

chaser  deserves  but  little  favour  in  a  Court  of  Equity.  There 
is  a  great  difference  between  proofs  of  inadequacy  and  of 
excess  of  price..  Inadequacy  can  be  ascertained  by  reference 
to  an  extrinsic  standard :  viz.,  the  general  market  value  of 
similar  property;  and  there  is  no  difBculty  in  comparing 
money  with  money :  but  the  Court  when  required  to  pro- 
nounce a  price  excessive,  is  called  upon  to  do  what  it  has, 
apparently,  no  satisfactory  means  of  doing ;  viz.,  to  determine 
what  represents  the  money  value,  to  a  specified  individual, 
of  a  specified  estate.  There  is  no  extrinsic  standard  by  which 
such  value  can  be  certainly  determiaed.  The  mere  fact  of 
the  contract  having  been  entered  into,  knowiagly  and  hoTid 
fide,  may,  it  is  conceived,  be  not  unreasonably  considered  in 
itseK  to  determine  the  real  value  of  the  estate,  to  the  pur- 

(h)  Supri,,  p.  231,  et  vide  p.  992.  Shirley  v.  StraUon,  1  Bro.  0.  0.  440//h 
(i)  At  the  date  of  the  contract;  (I)  Day  v.  Newman,  cited  10  Ves. 

see  Poole  v.  Shergold,  2  Bro.  C.  0.  300;  Squire  v.  Baker,   5  Vin.   Ab. 

119.  549  ;  Abbott  v.  Sworder,  4  De  G.  &  S. 

(Jc)   Which,  if  proved,  would    of  448. 

course  be  a  bar  to  specific  perform-  (m)  Sug.  273. 

ance;  Buxton  v.  Lister,  3  Atk.  386  ; 
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Chap.  XVIII.  chaser,  at  the  time  of  the  contract :  whatever  may  be  its 

Sect.  9.  -11 
value  to  third  persons,  and  however  much  its  value  to  the 

purchaser  himself  may  have  been  altered  by  subsequent 

events  (n). 

Where  the  Where  the  subject-matter  of  the  contract  is  property  of  a 

uncertain  Speculative  description,  as  e.  g.,  a  mine,  which  may  or  may  not 
TOlue,  ae  e.g.  a  ^^j.^  ^^^  profitable,  the  excessive  amount  of  the  purchase- 
money  can  seldom  be  an  available  defence  to  the  pur- 
chaser (o) :  and  it  may  be  doubted  whether  the  Court  ought 
in  any  case,  on  the  mere  ground  of  the  hardship  of  the  bar- 
gain, to  withhold  relief  from  the  vendor,  if  the  circumstances, 
which  are  relied  on  as  constituting  the  hardship,  may  be  sup- 
posed to  have  been  present  to  the  mind  of  the  defendant,  at 
the  time  of  his  entering  into  the  contract  {p). 


Purchase 
connected 
with  loan. 


Where  a  contract  for  purchase  is  complicated  with,  and 
forms  a  subordinate  part  of  an  agreement  for,  a  loan  to  the 
purchaser,  the  latter  has  evidently  a  ground  of  defence  which 
does  not  exist  in  ordinary  cases  {q). 


Future  con- 
sideration 
which  cannot 
be  enforced 


Where  the  consideration  moving  from  one  party  to  the 
contract,  consists  of  something  to  be  done  at  a  future  time, 
and  which  the  Court  could  not  enforce,  it  will  not  decree 
specific  performance  against  the  other  paxty  (r). 


When  price  When  the  price  is  to  be  fixed  by  valuation  or  arbitration  (s), 

vahiation.        the  decision  of  the  valuer,  arbitrators,  or  umpire  is  generally 

conclusive  on  the  question  of  value  (i)  ;  and,  in  the  absence 


(«)  See  AdMm  v.  Weare,  1  Bro.  0. 
C.  567;  CoekeU  v.  Taylw,  15  Bear. 
115. 

(o)  See  H<vywood  v.  Ccype,  25  Beav. 
140  ;  where  a  contract  to  purchase  a 
colliery,  which  proved  to  be  worth- 
less, for  1400Z.,  was  forced  on  the  pur- 
chaser; Sidgimy  v.  Sneyd,  Kay,  627. 

(p)  See  Webh  v.  London  and  Porte- 
mouth  R.  Co.,  9  Ha.  140  ;  reversed,  1 
De  G.  M.  &  G.  521  ;  Hmokea  v.  E.  C. 


B.  Co.,  1  De  G.  M.  &  G.  754 ;  5  H,  L. 
Ca.  331 ;  and  see  judgment  in  Ridg- 
way  V.  Sneyd,  Kay,  635. 

(g)  Cocixll  V.  Taylor,  15  Beav.  103. 

(r)  Waring  T.  Manchester,  dec.  R.  Co., 
1  Ha.  492. 

(«)  As  to  ascertaining  the  price  by 
arbitration,  vide  suprdi,  p.  205. 

(t)  Bekhier  v.  Reynolds,  2  Ken. 
pt.  2,  87,  91 ;  Emery  v.  Wase,  5  Ves. 
846  ;  8  Ves.  505,  517. 
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of  fraud  or  mistake,  the  Court  will  not  iaterpose  on  the  mere  Chap,  xvill. 
ground  that  the  price  awarded  is   exorbitant  {u)  :   but  the  ^^-^— ^ — 


misbehaviour,  or  mere  negligence,  of  the  valuers  may  afford 
grounds  for  the  Court's  refusal  to  enforce  a  contract  (a;)  which 
is  not  regarded  with  much  favour  {y). 

As  to  the  sixth  of   the   above  heads :   comprising  those  6th— Con- 
grounds  of  defence  which  consist  of  matters  relating  to  the  plaintiff  after 
conduct  of  the  plaintiff  subsequent  to  the  contract :  these  Xen'a*" 
may  be  conveniently  treated  of  with  reference  to —  defence. 

1st.  Cases,  where  the  defence  is,  that  the  plaintiff  Release  of, 
(whether  vendor  or  purchaser)  has  released,  expressly  or  delay  to 
waived,  or  improperly  delayed  to  enforce,  his  rights  under  c^tract!''^ 
the  contract. 

2ndly.  Cases,  where  the  defence  is,  that  the  plaintiff  has.  Conduct  of 
by  his  conduct,  in  respect  of  the  estate,  or  towards  the  other  ^  *'"" 
party,  forfeited  his  rights  under  the  contract. 

3rdly.  Cases,  where  the    defence    is,    that    the    plaintiff  Election  of 
(whether  the  vendor  or  piirchaser)   has  already  chosen  his  for  ifreaS-^of 
remedy,  and  obtained  satisfaction  for  the  alleged  breach  of  contract, 
contract. 

As  to  the  first  class  of  cases. — An  actual  release  by  deed,  Release, 
or  a  mere  written  waiver  of  the  contract,  will,  of  course,  be  a  or  delay  to 
good  defence  in  Equity :  so  will  a  mere  parol  waiver  («) ; 
"but  such  a  defence  must  be  established  with  the  greatest 
clearness  and  precision ;  and  the  circumstances  of  waiver  and 
abandonment  must  amount  to  a  total  dissolution  of  the  con- 
tract, placing  the  parties  in  the  same  situation  in  which  they 
stood  before  the  agreement  was  entered  into  "  (a) :  and  Lord 

(«)  CoUier  v.  Mason,  25  Beav.  200.  S.  376  ;  Morris  v.  Tim/mim,  1  Bear. 

(a)    S.  0;  et  vide  suprd,  p.  205  ;  411  ;  Dawson  v.  Yates,  ib.  301. 

Sods  V.  WiUiams,  i  De  Q.  M.  &  G.  (a)  Per  Lord  Lyndhurst,  in  Rdbin- 

674,  son  T.  Page,  3  Hubs.  114,  119 ;  and 

(y)  See  5  Vee.  849.  see  Price  y.  Dyer,  17  Ves.  364. 

(z)  See  Piteaim  y.  Ogboume,  2  Ves. 
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Chap. XVIII.  St.  Leonards  remarks,  that  "the  Court  -will  look  at  the  evi- 

Seot.  9.  .  '  ,.,..,,, 
dence  with  great  jealousy  "  (&) :  and  has  held,  judicially,  that 

there  must  be  as  clear  evidence  of  the  waiver  as  of  the  exist- 
ence of  a  contract  (c) :  and  the  abandonment  of  the  contract 
by  one  of  several  purchasers  is  no  defence  to  a  suit  by  his  co- 
purchasers  (d).  Whether  a  parol  waiver  of  a  written  contract 
was  a  sufficient  defence  at  Law,  was  at  one  time  considered 
doubtful ;  but  now,  as  we  have  seen,  mere  equitable  defences 
may  be  made  available  at  Law  (e). 


What  delay  We-lmve-aJrea-dy^coiisMered-(/)Qiow  far  time  is  in  Equity 

a  defence  of  the  essence  of  the  contract :  even,Jiowe¥e»,  where  a  clear 
right  has  .existed  to  enforce  the  contract,  such  right  may  be 
lost  by  delay  in  resorting  to  the  Court ;  e.  g.,  an  imexplained 
delay  of  seven  years  (5^),  in  another  of  six  years  (A),  and,  in 
another  case,  of  four  years  and  eight  months  (i),  and  in 
another  of  three  years  {ji),  in  filing  the  biU,  has  in  itself  been 
considered  a  sufficient  answer  to  the  suit :  where  the  bill  was 
filed  within  fourteen  months  after  a  correspondence  upon 
objections  to  the  title  had  ceased,  by  the  defendants  returning 
no  answer  to  the  last  letter  which  called  for  a  distinct  answer 
and  threatened  to  file  a  bUl,  specific  performance  was  decreed : 
the  Court  observing,  that  one  could  easily  imagine  that  cir- 
cumstances might  have  happened  which  would  have  made  it 
peevish  to  file  the  bill  immediately  (Z). 

Less  time  Less  time,  however,  will  in  general  be  allowed  when  the 


(i)  Sug.  168.  p.  195,  n.  («). 

(c)  Oarolan  v.  Srabazon,Z  J.  &  L.  (g)  MHward  t.  Earl  of  Thanet,  5 
200 ;  as  to  the  alteration  of  an  agree-  Ves.  720,  u.  ;  and  see  South  E.  JR.  Co. 
ment   by  either  party,  vide   mpra,  v.  Knott,  10  Ha.  122. 

p.  218.  (.K)  Mwirington  y.  Wheeler,  4  Ves. 

(d)  Hood  T.  Pimm,  1  C.  P.  C,  N.  686. 

K.  280.  (»)  AUey  v.  Deschamps,   13  Ves. 

(«)  As  to  effect  at  Law  of  a  parol  225. 

variation  of  a  written  contract,  see  (i)   Firth   v.   Greenwood,   1    Jur. 

Noble  Y.  Ward,  L.  E.  1  Exch.  117;  N.  S.  866,  V.-C.  W. 

L.  E.  2  Exch.  135.  (I)  Marquis  of  Hertford  Y.  Boore, 

(/)   Swpr&,    Ch.  X.,  and  as  to  a  5  Ves.  719. 
mere  option  of  purchase,  vide  iviprd; 
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defendant  has  expressly  refused,  than  when  he  merely  tacitly  caiap.  xvill. 

Sect.  9> 
neglects,  to  perform  the  agreement  (m)  :  in  cases  of  the  former  

description,  periods  of  delay,  varying  from  two  years  and  a  tberTia  a're*-^^ 

half  (n)  to  twelve  months  (o),  have  been  held  sufficient  to  bar  J"'*^  *?  P®"^' 

the  relief  (  jj)  :  it  does  not,  however,  appear,  that  time  wiU  contract. 

run  against  the  plaintiff  so  long  as  the  question  of  completion 

remains  under  discussion  Qi) :  or  while  he  is  substantially  in 

possession  of  the  benefit  contracted  for  (r)  :  as  c.  g.,  where 

under  a  contract  for  a  lease,  possession  was  taken,  and  rent 

paid  for  several  years  (s). 

The  modern  tgodeney  of  the  Court,  however,  has  been  to  Tendency  of   , 
require  the  plaintiff  to  be  prompt  in  seeking  his  equitable  sions  as  to 
remedy  {€)  :    and  relief  will  be  more  readily  refused  on  the  ^^^y- 
ground  of  delay  if  the  contract  were  originally  (w)  or  have 
by  subsequent  events  become  (a;)  a  hard  one  ;  or  if  he  have 
acted  vexatiously  (y),  or  have  entered  into  the  contract  with- 
out present  means  of  performing  it  (2) :  or  where  the  matter 
has  not  merely  slept,  but  the  defendant  has  actually  refused 


(m)  See  Haywood  v.  Cope,  25  Beav.  case,  for  the  interference  of  the  Court 

140  150.  against  the  vendor.     See  too,  Colby 

(n)  Stewart  v.  Smith,  6  Ha.  222,  n. ;  v.  Qadsden,  34  Beav.  416. 

and  see  Bads  v.  Williams,  4  De  G.  M.  (r)  Clarke    v.   Mom-e,    1  J.   &  L. 

&  G.  674.  723  ;  and  see  Hersey  v.  Oiblelt,  18 

(0)   Watson  V,  Seid,  1  Euss.  &  M.  Beav.  174.     But  delay  will  be  matc- 

236.  rial   on  the   question  of  costs  :   see 

(p)  See  Heaphy  v.  Hill,  2  Sim.  &  St.  Burhe  v.  Smyth,  3  J.  &  L.  193  ;  Fleet- 

29,  about  two  years'  delay  ;  Wallcer  v.  wood  v.  Green,  15  Ves.  594  ;  King  v. 

Jeffreys,  1  Ha.  341,  two  years ;  South-  King,  1  My.  &  Ke.  442. 

comb  v.  Bishop  of  Exeter,  6  Ha.  213,  (»)  Shwrp    v.    MiUigam,,    22   Beav. 

nineteen  months ;  Moore  v.  Ma/rrabee,  606. 

L.  R.  1  Ch.  Ap.  217,  five  years.  («)  Southcomb  v.  Bishop  of  Exeter, 

(j)    See    Southcomb  v.  Bishop    of  6  Ha.  213 ;  see  Nunn  v.  Truscott,  3 

Exeter,  6  Ha.  213 ;  and  Moxhay  v.  De    6.   &  S.   304  :   and   ParUn  v.                 , 

Inderwick,  11  Jur.  837,  where  a  cor-  Thorold,  16  Beav.  59,  62()U                           I  A/ 

respond  ence  upon  the  shape  of  the  (a)  Supra,  p.  964.                                            '  ^ 

conveyance  was  carried  on  at  consi-  (x)  See   AUey   v.    Desehamps,    13 

derable    intervals    for    nearly   four  Ves.  225,  230. 

years  ;  and  see  Oee  v.  Pearse,  2  De  G.  (y)  See    Spurrier   v.    Hancock,    4 

&  S.  325,  346,  where  V.-C.  K.  B.  re-  Ves.  667  ;  Pope  v.  Simpson,  5  Ves. 

marked  that  a  purchaser  not  ready^  145. 

with  the  price  according  to  the  con-  (z)  See  Gee  v.  Pearse,  2  De  G.  & 

tract,  ought  to  show  a  very  special  S.  346. 
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Ohap.  xvill.  to  complete  (a) ;  or  wliere  the  plaintiff  has-  acted  in  reference 

— —  to  the  estate  in  a  manner  inconsistent  with  the  existence  of 

the  contract  (b) ;  or  where  the  property  is  of  fluctuating 
value  (c).  In  the  case  of  an  agreement  for  a  lease,  it  could  be 
only  under  very  special  circumstances,  if  at  all,  that  the 
Court  would  enforce  specific  performance  after  the  stipulated 
term  had  expired  (d). 


Waste  of 
estate,  when 
a  defence  ; 


As  to  the  second  class  of  cases. — We  have  already  seen 
that  any  act  by  the  vendor — e.  g.,  the  fall  of  ornamental 
timber — which  prevents  his  giving  to  the  purchaser  that 
which  was  substantially  the  subject-matter  of  the  contract, 
will  be  a  defence  to  his  suit  for  specific  performance  (e)  ;  but 
that  he  may,  in  due  course  of  husbandry,  cut  coppice,  and  get 
in  crops,  accounting  to  the  purchaser  for  the  net  profits  (/). 


or  ejectment         go,  the  circumstanoe  of  the  vendor  having  turned  the  pur- 

01  purchaser  / 

rightfully  in     chaser  out  of  possession,  (which  he  was  entitled  to  under  the 

e  sion.        contract,  and  had  been  allowed  to  take,)  has  been  held  a  suffi- 
cient defence  to  the  vendor's  suit  {g). 


In  the  case  just  cited  the  purchaser  had  stipulated  for 
immediate  possession,  which  was  not  to  be  deemed  an  accep- 
tance of  the  title ;  and  the  decision  has  been  held  not  to  apply 
to  a  case  where  a  purchaser  is,  under  the  common  condition, 
let  into  possession  on  the  day  fixed  for  completion,  but  pays 
no  portion  of  his  purchase-money,  nor  any  interest  upon  it : 
under  such  circumstances  a  vendor  may  resume  possession — 
as,  e.  g.,  by  giving  the  tenants  notice  not  to  pay  rent  to  the 
purchaser — ^without  showing  an  intention  to  abandon  his  con- 
tract, or  forfeiting  his  right  to  enforce  it  Qi). 


(a)  (?MCsJ  V.  Homfray,  5  Ves.  818. 

(i)  See  Chambers  v.   £et6y,   Beat, 
488. 

(c)  PoUard  v.  Clayton,  1  Kay  &  J. 
462  ;  Lloyd  v.  WWces,  2  Eq.  B.  1081 
Maciryde  v.   WeeJces,  22  Beav.  533 
Haywood   t.   Cope,  25    Beav.    140 
AUmvay  v.  Braine,  26  Beav.  575 


Walters  v.  Northern  Coal  Co.,  2  Jnr. 
N.  S.  1  ;  5  De  G.  M.  &  G.  629 ;  Be 
Brassac  v.  Martyn,  11  W.  E.  1020. 

(e)  SuprA,  p.  229. 

(/)  Ibid. 

(g)  KnatchbuU  v.  Orueber,  3  Mer., 
see  144. 

(h)  Colby   V.    Gadsden,    34   Beav. 


(d)  See  Nesbitt  v.  Myer,  1  Sw.  223 ;N    416  ;  H  Jur,  N,  S.  760. 
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So,  if  the  plaintiff  refuse  or  be  unable  to  perform  a  material  t^hap.  XVIII. 

stipulation  under  the  contract  (i) — as  if  it  had  been  agreed — 

that  the  vendor  should  become  tenant  of  the  estate  for  a  term  of^ vendor  to 
of  fourteen  years  at  a  specified  rent,  and  he  become  insol-  Perforin  a 
vent  (k) ;  or  that  he  should  procure  the  unqualified  withdrawal  stipulation 
of  a  restrictive  covenant  and  he  fail  to  do  so  (l) — this  may  be  a  contract, 
reason  for  refusing  specific  performance  against  the  purchaser ; 
but  this  defence  was  overruled  when  the  agreement  was  for 
merely  a  yearly  tenancy,  and  especially  as  the  vendor's  em- 
barrassments were  known  to  the  purchaser  (ni). 

So,  where  a  party  in  possession  under  an  agreement  for  a  Or  act  of 
lease,  has  done  acts  which  would,  had  the  lease  been  actually  p^chaaer.  ^ 
granted,  have  clearly  entitled  the  lessor  to  re-enter  for  a  for- 
feiture, specific  performance  at  the  suit  of  the  former  will  be 
refused  (n).  And  where  there  is  a  conflict  of  evidence  as  to 
whether  there  has  been  such  a  breach  as  wiLL  create  a  forfei- 
ture, or  as  to  whether  it  has  been  waived  by  receipt  of  sub- 
sequent rent,  or  otherwise,  the  Court,  in  decreeing  specific 
performance,  will  direct  the  lease  to  bear  date  prior  to  the 
alleged  breach,  so  as  to  give  the  lessor  the  opportimity 
of  proceeding  by  ejectment  or  action  of  covenant :  the  lessee 
being  put  upon  an  undertaking  to  admit,  in  any  such 
action,  that  the  lease  was  executed  on  the  day.  it  bears 
date  (o). 

As  to  the  third  class  of  cases. — If  the  plaintiff  has  brought  Action 

brought  and 

(i)  See  Hunter   t.  Danid,   i  Ha.  297. 

433 ;  Counter  v.  Macpherson,  5  Moo.  (n)  Gregory  v.  Wilson,  9  Ha.  683  ; 

83.     And  see,  as  to  the  rule  that  Nunn  v.  Truacott,  3  De  G.  &  S.  304  ; 

"ho  who  comes  for  Equity  must  do  LewU  v.  Bond,  18  Beav.  85  ;  and  see 

Equity,"  Harrison  v.  Keating,  i  Ha.  Rogers  v.  Tudor,  6  Jur.  N.  S.  692, 

1  ;  Gilson  Y.,6oldsmid,  1  Jur.  N.  S.  and  cases  there  cited. 

1  ;  6  De  G.  M.  &  G.  767.  (o)  Pain  v.  Coortibs,  3  Sm.  &   G. 
\k)  See  1  Y.  &  C.  228;  Neale  v.  449;    1  De  G.  &  Jo.  34;   Mlie  v. 

Machmzie,  1  Ke.  473.  .  Legh,  3  De  G.  &  Jo.  204  ;  Rankin  v. 

(?)  Reeves  y.  Greenwich  Tanning  Co.,  Lay,  2  De  G.  Y.  &  Jo.  65  ;  Rogers  v. 

2  H.  &  M.  54.  Tvdor,  6  Jur.  N.  S.  692 ;  Poyntz  v. 
(m)  Lord  T.  Stephens,  1  Y.  &   C.  Fortune,   27  Beav.  393 ;    Morley  r. 

222,  228  ;  sed.  qu.  whether  the  length      CUvering,  29  Beav.  87, — -^ 

of  the  tenancy  is  material ;  see  Sug. 
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Chap.  XVIII, 
Sect.  9. 


an  action  at  Law  and  lias  recovered  damages-  for  breach  of 
contract,  he  will  be  held  to  have  elected  his  remedy  (p). 


recovered. 


Section  10. 

As  to  the 
proceedings  in 
the  suit,  &c. 


Purchaser 
in  possession, 
when  ordered 
to  pay  pur- 
chase-money 
into  Court. 


(10.)  As  to  the  proceedings  in  the  smt ; — viz.,  payment  of  pur- 
chase-money into  Court; — reference  of  title  and  proceedings 
thereon ; — decree  for  plaintiff; — conveyarvce ; — decree  dismis- 
sing hill. 

Where  the  purchaser  is  in  possession  of  the  estate,  he 
may  (§■),  even  before  answer  (r),  be  ordered  upon  motion  to 
pay  the  purchase-money  into  Court.  This  relief,  it  seems, 
will  be  afforded,  when  "  the  possession  by  the  purchaser, 
without  payment  of  the  purchase-money,  is  contrary  to  the 
intention  of  the  parties,  or  is  held  according  to  it,  but  the 
purchaser  has  exercised  improper  acts  of  ownership,  whereby 
the  value  of  the  property  is  deteriorated ;  for  example,  cutting 
timber,  or  selling  the  estate  "  (s),  or  dealing  with  it  in  a  man- 
ner contrary  to  former  usage,  or  to  the  usual  course  of  hus- 
bandry {t) ;  so,  in  one  case,  where  the  purchaser  in  possession 
improved  the  property,  but  changed  the  tenants  (m).  So,  also, 
against  a  railway  company,  who,  without  payment  of  the 
purchase-money,  have  entered  into  possession,  and  used  the 
land  taken,  either  by  agreement,  or  under  their  powers  of 
compulsory  purchase,  for  the  purposes  of  theii'  under- 
taking (aj). 


But,  according  to  Lord  St.  Leonards,  this  relief  will  not  be 
afforded  "  where  the  possession  is  taken  under  the  contract, 
or  is  consistent  with  it,  and  the  purchaser  has  not  dealt 


(p)  See  Sainter  v.  Ferguson,  1 
Mac.  &  G.  286  5  Orme  v.  Broughton, 
10  Bing.  533,  538. 

(q)  SuiToughs  T.  Oakley,  1  Mer.  52. 

(r)  Discon  v.  AatUy,  1  Mer.  133  ; 
Blaclcburn  v.  Staee,  6  Mad.  69. 

(s)  Sug.  230 ;  Dan.  Ch.  Prac.  1612, 
1613  ;  IHxan  v.  Astley,  uhi  mprd; 
Bonner   v.    Johmton,    1   Mer.    366 ; 


Cutler  V.  Simons,  2  Mer.  103,  106  ; 
Bromley  v.  Teal,  3  Mad.  219  j  but  see 
Oelly.  Watson,  ib.  225. 

(«)  Osborne  v.  Barvey,  1  Y.  &  C. 
C.  C.  116. 

(k)  Branihy  v.  Teal,  3  Mad.  219. 

{x)  See  Pope  v.  G.  E.  B.  Co.,  L.  R. 
3  Eq.  171 ;  Cosens  v.  Bognor  B.  Co., 
h.  E.  1  Oh.  Ap.  594. 
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improperly  with  the  estate  "  (y).     This  last  proposition  must.  Chap,  xvill. 


Sect.  10. 


however,  be  taken  subject  to  the  following  qualifications,  vh., 

that  where  a  purchaser  has  been  lorn/  in  possession,  e.  g.,  three 

years  (z),  he  will  be  required  either  to  give  up  (a)  possession.  Purchaser 
.  •      1  •  1  .....  ,  ,  allowed  to 

or  to  pay  in  his  purchase-money  withm  a  short  date,  e.  g.,  elect,— 

two  months  (6) ;  and  this  was  ordered  in  a  case  where,  accord-  «''^«r  to  pay 
,  or  vacate 

ing  to  the  agreement,  the  greater  part  of  the  purchase-money  possession, 
was  to  remain  on  mortgage  of  the  estate  for  twelve  months 
after  the  conveyance  (c)  :  a  similar  order  was  made,  in  a 
modern  case,  by  Lord  Langdale,  although  the  purchaser  had 
taken  possession  for  the  benefit  of  the  vendor,  and  expressly 
without  prejudice  to  any  objection  he  might  afterwards  make 
to  the  title,  and  had  retained  possession  for  about  a  year  and 
a  half :  and  although  the  above  proposition  of  Lord  St.  Leo- 
nards was  cited  in  argument,  his  Lordship  seemed  to  consider 
that,  as  a  general  rule,  a  purchaser  could  not  be  allowed  to 
retain  both  the  estate  and  the  money  {d)  ;  but  such  rule  must 
evidently  be  subject  to  an  exception  when  his  possession  can 
be  referred  to  a  title  prior  to  the  contract  (e).  Where  the 
corpus  of  the  property  is  being  enjoyed,  as  in  the  case  of 
mines  (/),  or  leaseholds,  this  furnishes  an  additional  argu- 
ment against  the  purchaser. 

In  a  recent  case,  where  a  railway  company  was  let  into  Where  eon- 
tract  provides 

{y)  Sug.  231  ;  Gibson  v.  Clarle,  1  Pope  v.  G.  E.  £.  Co.,  L.  K.   3  Eq. 

Ves.  &  B.  500  ;  aarke  v.  EUiott,  1  171. 
Mad.  607 ;  Fox  v.  Birch,  1  Mer.  105.  (c)  Younge  v.  Dunconibe,  uhi  suprd  ; 

(z)  Tinddl  v.  Colham,  2  Myl.  &  K.  led  qu.  whether  the  purchaser,  if  the 

385  ;  Younge  v.  Duncembe,  You.  275.  point  had  been  pressed  on  the  Court, 

(a)  Clarhe  v.  Wilson,  15  Ves.  317;  would  not  have  been  allowed  to  give 

Morgan  v.  Shaw,   2  Mer.  138  ;  but  his  bond  or  covenant  for  the  amount 

see  Bradaham  v.   Bradshaw,  2   Mer.  agreed  to  be  left  on  mortgage ;  and 

492  ;  and  CrutMeij  v.  JemingJiam,  see  the  judgment  in  Clarke  v.  EUiott, 

ib.  602,  where  payment  was  required.  1  Mad.  606,  607. 
Where  possession,  having  been  taken  (d)  Fowler  v.   Ward,  6  Jur.  547 ; 

by  an   agent  in  mistake,  had  been  and  see  Adams  v.  Heathcote,  10  Jur. 

restored,  the  motion  for  payment  was  301,  V.-C.  E.  ;   Gibson  v.  Clarice,  1 

refused  ;  Tomlinson  v.  Manchester  amd  Ves.  &  B.  500  ;   Smith  v.  Lloyd,  1 

Birmingham  R.  Co.,  2  Bail.  Ca.  104.  Mad.  83;  Boothby  v.  Walker,  ib.  197; 

(6)   Younffc  V.  Duncombe,  You.  275 ;  and  Wickham  v.  Evered,  4  Mad.  53. 
as  to  what  acts  of  improper  owner-  (c)  Bonner    v.    Johnston,    1    Mer. 

ship  will  deprive  the  purchaser  of  the  366  ;  Freebody  v.  Perry,  Gr.  Coop.  91. 
option  of  giving  up  possession,  see  (/)  Buck  t.  Lodge,  18  Ves.  i50. 

VOL.  II.  I   I 
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for  the  delay, 
no  order 


made. 


•^■'IP-X^m-  possession  under  the  contract,  wliich  provided  that  if  from 
any  cause  whatever,  other  than  the  vendor's  default;,  the  pur- 
chase should  not  be  completed  in  six  months,  the  purchase- 
money  should  carry  interest  at  an  increased  rate,  the  Court, 
upon  the  ground  that  the  parties  themselves  had  specially 
provided  for  the  delay,  refused  to  order  payment  of  the  pur- 
chase-money into  Court,  notwithstanding  that  three  years  had 
elapsed  since  the  date  of  the  contract  ( g). 


Quantity  of 
land  taken 
when  un- 
certain, no 
order  made. 


In  a  case  where,  according  to  the  bill,  there  was  a  parol 
agreement  for  sale  at  80^.  per  acre,  with  possession  given  of 
iive  acres,  but,  according  to  the  answer,  only  of  three  acres,  a 
motion  that  the  purchaser  should  pay  in  the  purchase-money 
for  the  five  acres,  or  else  for  the  three  acres,  was  refused  Qi). 


Under  special 
circumstances, 
receiver 
appointed. 


In  a  case  where  there  was  a  sort  of  mixed  possession,  the 
great  proportion  of  it  being  in  the  purchaser,  but  the  vendor 
not  being  entirely  out  of  possession,  and  part  of  the  pm'chase- 
money  was  paid,  but  the  purchaser  was  in  a  state  of  insol- 
vency, and  admitted  his  intention  to  convey  the  estate  to 
trustees  for  the  benefit  of  his  creditors,  the  Court  appointed  a 
receiver  (t). 


Where  a  rail- 
way company 
has  entered 
into  posses- 
sion before 
payment  of 
the  purchase- 
money. 


In  a  recent  case,  where  a  railway  company,  by  agreement 
with  the  landowner,  entered  into  possession,  and  constructed 
part  of  their  line  over  the  property,  but  made  default  in 
payment  of  a  bond  which  they  had  given  for  the  purchase- 
money,  the  Court  of  Appeal  refused  on  motion  to  restrain  the 
company  from  continuing  in  possession  until  the  purchase- 
money  was  paid ;  but  intimated  that  the  landowner  might  be 
entitled  to  have  a  receiver  appointed,  or  the  purchase-money 
paid  into  Court  (Ic).  In  a  later  case,  the  Court,  in  ordering 
payment  of  the  purchase-money  into  Court  by  the  railway 


(g)  Pryae  v.  Cambrian,  R.  Co.,  Xi.  E. 
2  Ch.  Ap.  444  ;  and  compare  Pell  r. 
Northampton  and  Bwnhury  R.  Co.,  ib. 
100. 

(h)  Benton   v.   Qiastonbury    Canal 


Co.,  1  C.  P.  C,  N.  B.  350. 

(i)  SaU  T.  Jenkinson,  2  Ves.  &  B. 
125  ;  see  the  judgment,  126. 

(i)  PeU  T.  Northampton  and  Bwn- 
bwry  R.  Co.,  h.  R.  2  Oh.  Ap.  100. 
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company,  gave  leave  to  the  landowner,  in  the  event  of  its  not  Chap,  xviii. 

heing  so  paid,  to  apply  for  an  injunction,  or  for  the  appoint-  '. '— 

ment  of  a  receiver  (J) ;  and  it  appears  to  be  now  well  settled 
that  the  vendor  of  land  to  a  railway  company  has  all  the 
remedies  of  an  ordinary  vendor  for  enforcing  his  lien  for 
unpaid  purchase-money,  even  though  the  line  may  have  heen 
opened  for  public  traffic  (m). 

We  may,  in  connection  with  the  present  subject,  remark 
that  the  holder  of  a  railway  debenture  has  not  a  specific 
charge  on  the  superfluous  lands  of  the  company,  or  on  the 
proceeds  of  sale  thereof,  which  entitles  him  to  have  a  receiver 
appointed  (n). 

Sometimes  an  occupation  rent  is  set  on  the  estate,  deduct-  Or  occupation 
ing  interest  at  51.  per  cent  on  the  deposit  (o)  :  so  where  a  estatr* "" 
yearly  tenant  in  possession  filed  a  bill  claiming  an  option  to 
purchase,  the  Court  would  only  restrain  an  ejectment  by  the 
landlord  on  the  terms  of  the  tenant  continuing  to  pay  the 
rent,  without  prejudice  (p). 

Where  a  vendor  in  possession  files  a  bill  for  specific  per-  Vendor 
formanoe  anS  to  restrain  the  purchaser  from  proceeding  at  fngTnjuno-^ 
Law  for  his  deposit,  he  can  generally  obtain  the  injunction  *^^°'  ^^^"^ 
only  on  the  terms  of  paying  the  deposit  into  Court;  unless  paj  in  deposit, 
his  retention  of  the  estate  be  the  fault  only  of  the  purchaser ; 
as  where  the  vendor  is  able  and  willing  to  make  a  good  title, 
and  the  other  improperly  refuses  to  complete  [q). 

A  purchaser  in  possession,  even  under  the  contract,  but  Injunction 

,  against 

who  has  not  paid  his  purchase-money,  may  be  restramed  on  waste  by 

motion  from  waste  or  destriiction  of  the  property ;  e.  g.,  from  ^0686*^0^0^™ 


possession. 


If)  Biihop  of    Winchester   V.  Mid  and  Dover  R.  Co.,  L.  E.  2  Cli.  Ap. 

BmU  B.  Co.,  L.  E.  5  Eq.  17.  201. 

(m)   Wing  v.  Tottenham  and  Haitw^  (0)  bmitK  v.  Jackson  and  Lloyd,  1 

stead  Junction  R.  Co.,  L.  E.  3  Ch.  Ap.  Mad.  618. 

740  ;  Wcdker  v.  Wa/re,  Hadham,  and  (jj)  Pylce  v.  Northwood,  1  Beay.  62. 

Buntingford  R.  Co.,  I;.  R.  1  Eq.  195.  (?)  Wyrme  t.  Cfriffith,  1  Sim.  &  St. 

(»)  Gardner  v.  London;  Chatham,  147, 149. 

I  I  2 
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Against 
exercise  by 
vendor  of 
his  legal 
rights. 


Chap.  XVIII.  felling  timber  (r) :  so  the  vendor  may,  under  special  circum- 
— ■ — ^ — '■ —  stances,  as  where  he  has  given  up  possession  and  received 
part  of  the  purchase-money  (s),  be  restrained  from  conveying 
away  the  legal  estate,  or  contracting  to  re-sell  the  property  (t) : 
but  it  has  been  said  that,  in  general,  in  a  suit  by  the  pur- 
chaser for  specific  performance  he  is  not  entitled  to  restrain 
the  owner  from  dealing  with  his  property ;  as  a  different 
doctrine  would  operate  to  control  the  rights  of  ownership, 
although  the  agi'eement  were  such  as  could  not  be  per- 
formed (u).  However,  in  a  recent  case,  the  authority  of  this 
dictum  as  a  general  statement  of  the  law  was  questioned ;  and 
the  rule  of  the  Court  was  stated  to  be,  that  if  there  is  a  clear 
valid  contract  for  sale,  the  Court  will  not  permit  the  vendor 
afterwards  to  transfer  the  legal  estate  to  a  third  person,  even 
althouigh  such  third  person  may  be  affected  with  notice  of  the 
lis  pendens ;  but  where  the  validity  of  the  contract  is  open  to 
question,  or  the  issue  of  a  suit  for  specific  performance  of  it  is 
doubtful,  it  then  becomes  a  question  of  comparative  conve- 
nience or  inconvenience,  whether  the  vendor  shall,  or  shall 
not,  be  allowed,  to  transfer  the  estate  to  a  third  party  (x). 
After  the  relation  of  vendor  and  purchaser  has  determined  by 
the  execution  of  the  conveyance,  the  Court  has  no  jurisdiction, 
at  the  suit  of  the  purchaser,  to  restrain  the  vendof  from  inter- 
fering with  the  property,  as,  e.  g.,  by  vexatiously  distraining 
on  the  tenants  (y).     / 


On  sale  of  a 
next  presenta- 
tion. 


In  a  suit  to  enforce  an  agreement  for  sale  of  a  next  presen- 
tation, the  vendor  may  be  restrained  from  presenting  any 
clerk  not  nominated  by  the  purchaser ;  and  the  injunction  has 
iven  been  extended  so  as  to  restrain  the  Bishop  from  pre- 


(r)  Orockford  v.  Alexander,  15  Ves, 

(s)  SpiUer  v.  SpiUer,  3  Sw.  556. 

(t)  Echliff  V.  Baldwin,  16  Ves. 
267  ;  Curtis  v.  Marquis  of  Buching- 
ham,  3  Ves.  &  B.  168.  See  Shrews- 
bury  and  Chester  B.  Co.  v.  Shrews- 
iury  and  Birmingham  B.  Co.,  15  Jur. 
548,  V-0.  C.      5     i^  p>A-.  >    CA\  ■ 


(jt)  Per  Lord  Eldon  in  SpiUer  v. 
\H  suiprd, ;  Turner  .v.  Wight, 
4  BeaT.  40  ;  see  Haigh  v.  Jogger,  2 
Coll.  231. 

(«)  Per  liord  Justice  Turner  in 
Hadley  v.  London  Bank  of  Scotland, 
3  De  O.  Jo.  &  S.  63,  70,  71. 

(y)  Best  V.  Drake,  11  Ha.  369. 
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senting,  except  on  the  like  nomination,  or  from  collating  in  Oh&p.  XVIII. 
the  event  of  a  lapse  pending  the  suit  (z).  '■ — — 

Where  the  question  of  title  is  the  only  one  in  dispute,  the  Eeference  of 
Court,  in  order  to  save  time  (a),  may,  at  the  instance  of  either  motion  before 
party,  direct  a  reference  (6)  of  the  title  upon  motion  before  the  ^^<^™^s- 
hearing,  or  even,  at  the  instance  of  the  plaintiff  (c),  before 
answer  (d) ;  unless  the  defendant's  counsel  can  state  that  other  Unless  con- 
matters  are  in  question  (e) ;  and  this,  although  the  only  ques-  on  grounds 
tion  of  title  is  one  which  might  be  conveniently  determined  °.*^®'^  ^^^"^  °^ 
at  the  hearing  without  a  reference  (/) ;  or  although  specific 
perfonnance  be  resisted  upon  the  ground  that  time  was  of  the 
essence  of  the  contract,  and  that  a  good  title  was  not  shown 
within  the  specified  period  (g) :  but  in  a  late  case  where  the 
purchaser  in  his  answer  relied  on  two  grounds  of  defence, 
viz.,  that  the  vendor  could  not  make  a  good  title,  and  that, 
even  if  he  could,  he  had  not  done  so  within  the  time  specified,  j 

his  motion  for  a  reference  as  to  title,  without  waiving  his  ^  '-■'"' 

objection  as  to  time,  was  dismissed,  but  without  costs  (h);  and 
the  rule  of  the  Court  was  stated  to  be  that,  unless  the  other 
grounds  of  defence  are  manifestly  frivolous,  a  reference  on 
motion  will  not  be  directed,  at  the  instance  of  either  party. 
Such  an  order,  if  obtained  by  the  plaintiff  before  answer,  will 
not  preclude  the  defendant  from  making  any  defence  which  7 

he  thinks  proper  (i). 

It  is  stated  by  Lord  St.  Leonards,  that  "in  eveiy  case,  Frivolous 

Q6T6DCC 

where  the  answer,  upon  reasons  solid  or  frivolous,  insists  that 


(2)  Nicholson  v.  Knapp,  9  Sim.  326 ;  &  B.  224  ;   Bennett  v.   Rees,   1  Ke. 

see  Oreenslade  v.  Bare,  17  Beav.  502.  408. 

(a)  Dorin  v.  Harvey,  9  Jur.  648  ;  (e)  Matthews  v.  Dana,  3  Mad.  470. 

15  Sim.  49.  (/)  Curling  v.  Flight,  5  Ha.  248. 

(i)  The   reference  is  now  to  the  (g)  Foxloive  t.  Amcoats,   3    Bear. 

Judge  at  Chambers ;    see   15  &  16  496. 

Viet.  c.  80,  S9.  32,  33,  34,  and  40,  and  (.h)  Beid  y.  The  Don  Pedro  North 

see  Cons.  Ord.  XXXV.;  Daniell  Ch.  Del  Bey    Gold   Mining   Co.,  9  Jur. 

Pr.  1129  ri  seq.  N.  S.  865 ;  and  see  Daniell  Ch.  Pr. 

(c)  See   Curling    v.   FligU,  5  Ha.  1129. 

247.  (i)  Emery    v.  Pickering,  13  Sim. 

(d)  Balmanno  v.    Lumley,   1   Ves.  583. 
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May  be 
disposed  of  on 
motioa — 


Chap.  XVIII.  the  agreement  ought  not  to  be  executed,  the  Court  must  first 

— ; dispose  of  the  question  raised "  (k) ;  and  according  to  some 

authorities,  such  question  could  only  be  disposed  of  upon  the 
hearing  (I).  However,  in  a  case  where  the  question  arose 
whether  a  defence,  even  although  frivolous,  is  necessarily  an 
answer  to  the  motion,  Sir  J.  Wigram,  V.-C,  observed,  that 
such  had  not  been  the  practice,  at  least  since  the  case  of 
Withy  V.  Cotile  (m).  Since  the  decision  in  that  case,  the 
practice  of  the  Court  has  been  to  look  into  the  answer  for  the 
purpose  of  seeing  whether  that  which  the  defendant  calls  an 
objection  to  performing  the  contract  is  an  open  question.  A 
point  raised  by  the  answer  as  an  objection  other  than  to  title, 
may  be  so  surrounded  and  governed  by  authority,  as,  in  fact, 
to  create  no  difficulty,  and  to  be,  in  effect,  frivolous ;  and  in 
that  case  the  Court  does  not  yield  to  the  objection  by  refusing 
the  reference  (n)  :  but  in  a  case  before  V.-C.  Stuart,  to  which 
we  have  already  referred  (o),  the  Court,  in  refusing  the  pur- 
chaser's motion  for  a  reference  as  to  title,  did  not  entertain  the 
question  whether  his  other  defence  to  the  vendor's  suit,  viz., 
that  the  title,  even  if  a  good  one,  had  not  been  deduced  by 
the  time  specified,  was  frivolous  or  not. 


Question  of 
title  con- 
cluded by 
decree. 


A  question  of  title  may,  in  substance,  be  concluded  by  the 
decree  afiirming  the  validity  of  the  contract ;  and,  if  so,  it 
cannot  be  gone  into  upon  the  reference  (p).  But,  in  general, 
the  question  whether  a  good  title  can  be  made  or  not  wiU  not 
be  decided  by  the  Court,  untH  after  an  inqxiiry  has  been 
directed. 


No  contract. 


If  the  contract  is  pronounced  not  to  be  binding,  by  reason 
of  the  non-assent  of  parties  whose  concurrence  was  by  its 


{h)  Sug.  862  ;  and  see  cases  there 
cited. 

(l)  See  Blyth  v.  Elmhmt,  \  Ves. 
&  B.  1  ;  Withy  v.  Cottle,  1  Sim.  & 
St.  174;  Qordon  v.  BaU,  1  Sim.  &  St. 
178. 

(m)  Turn.  &  Euss.  78. 

n)   Wood   V.   Machu,   5    Ha.,  see 


p.  161  !  and  see  Boytt  v.  LiMeU,  1 
Y.  &  C.  0.  C.  133. 

(o)  B^d  V.  The  Dan  Pedro  North 
Del  Key  Cfold  Mining  Co.,  9  Jur. 
N.  S.  865. 

(p)  WUhinson  v.  Hartley,  15  Beav. 
183. 
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terms  made  essential  to  its  validity,  no  reference  will  be  Chap,  xviii. 

directed  as  to  tlie  title,  or  as  to  whether  such  concurrence  can  '- — '- — 

be  procured  (g). 

It  has  also  been  decided  by  Sir  J.  Wigram,  V.-C,  that  for  Objections  to 
the  purposes  of  such  a  motion,  objections  to  the  title  mean  for  pu^ose"^' 
such  objections  as  can  only  be  properly  the  subject  of  adjudi-  "fmotion. 
cation  upon  the  investigation  of  the  title;   e.g.,  objections 
depending  on  the  application   of    conditions   of   sale,   (the 
propriety  or  validity  of  the  conditions  themselves  not  being 
questioned)  (r) ;  or  on  the  liability  of  the  vendor  to  furnish 
any  particular  evidence  of  title,  or  on  his  abUity  to  furnish 
such  evidence  (s). 

And  since  the  object  of  granting  the  reference  before  the  Order  refused 
hearing  is  merely  to  save  time,  the  Court  has  refused  such  a  deify"™  ° 
motion  by  a  plaintiff  vendor,  who,  for  eleven  months  after 
answer,  had  taken  no  proceedings  in  the  suit  (t). 

And,  of  course,  no  reference  will  be  directed  even  at  the  or  waiver  of 
hearing,  if  the  Court  be  satisfied  that  the  purchaser  has  *' 
intentionally  waived  his  right  to  investigate  the  title  («) :  and 
it  has  been  refused  on  the  mere  ground  of  long  possession  and 
vexatious  objections  on  the  part  of  the  purchaser  (x).  So,  an 
admission  by  the  purchaser  in  his  answer  to  the  suit,  that  at 
the  date  of  the  contract  the  vendor  was  '•  entitled"  to  the 
subject-matter,  has  been  held  to  be  an  acceptance  of  the  title 
which  precludes  him  from  insisting  on  a  reference  (y). 

We  have  already  seen  that  a  purchaser  who  accepts  a  title,  conditional 

acceptance  of 

(5)  Clay  V.  Sufford,  5  De  G.  &  S.  3  Sw.,  see  p.  168,  and  earlier  cases 

7g8.  cited  in  argument ;  BlacMow  v.  Laws, 

(r)  Wood  V.  Machu,  5  Ha.  158.  2  Ha.,  see  p.  47, ;  Southhy  v.  HuU, 

(s)  Curling  T.  Flight,  5  Ha.  248.  2  Myl.  &  C.  207 ;  Sown  v.  Stcmon, 

(t)  Dorin  v.  Barvey,  9  Jur.  648  ;  24  Beav.  631 ;  and  vide  infra,  725. 

15  Sim.  49.  (»)  ^aU  y.  Laver,  3  Y.  &  C.  191  ; 

(u)  Fleetwood  y.    Orem,    15   Ves.  King  \.  King,  I'UlyX.  kK.  Wi. 

694  ;  Margravine  ofAnspach  v.  Noel,  (y)  Phipps  v.  Child,  3  Drew.  709. 

1   Madd.  310  ;  Burroughs  r.  OaUey, 
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Chap.  XVIII. 
Sect.  10. 

title — effect 
of. 


Order  of 
reference, 
Bubjeot- 
matter  and 
form  of. 


conditionally  on  the  vendor  complying  with  a  specified 
requisition,  which  is  not  complied  with,  is  entitled-  to  a 
general  reference  of  title  (a). 

The  reference,  when  directed,  should  be  complete  and 
extend  to  aU  that  regards  the  title,  but  not  to  other  matters  (a). 
The  order  is,  to  inquire  whether  the  vendor  can,  at  the  -time 
of  the  reference  (not  at  the  date  of  the  contract)  show  a  good 
title  (b) ;  and  it  should  contain  a  direction  that  if  it  shall  be 
found  that  a  good  title  can  be  shown,  then  it  shall  be  ascer- 
tained when  it  was  first  shown ;  and  so  the  order  is  now 
always  made ;  unless,  for  some  reason  stated  at  the  time,  and 
by  the  express  direction  of  the  Court,  the  inquiry  as  to  the 
time  when  a  good  title  was  first  shown,  be  omitted  (c) ;  or 
unless  the  contract  itself  be  disputed  in  the  cause  (d).  The 
order  may  be  to  inquire  whether  a  good  title  can  be  shown 
"subject  to  the  conditions  of  sale"  (e).  So,  also,  an  inquiry 
will,  if  desired,  be  directed,  whether  the  defendant  ever,  and 
when,  required  of  the  plaintiff  any,  and  what,  evidence  in 
proof  of  a  point  material  to  the  title  (/) ;  but  not  as  to  a 
matter  which  has  no  reference  to  the  title ;  e.  g.,  the  sufficiency 
of  the  abstract  delivered  (g).  The  order  should  also  contain 
the  usual  directions  for  the  production  of  deeds,  "&c.  and  for 
the  examination  of  the  parties  on  oath,  and  reserve  the  further 
consideration  of  the  matter  Qi),  which  in  itself  includes  the 
question  of  costs. 


Course  of  The  reference  of  title  is  now  to  the  Judge  in  Chambers, 

reference.         The  purchaser  brings  in  written  objections  to  the  title ;  which. 


(z)  Swprai,  p.  395  ;  Lesturgeon  \. 
Martin,  3  Myl.  &  K.  255. 

(a)  Jennings  T.  Sopton,  1  Madd. 
212  ;  Bennett  v.  Sees,  1  Ke.  405. 

(5)  Langford  v.  Pitt,  2  P.  Wms. 
see  630  ;  Dan.  Ch.  Prao.  1132. 

(c)  Per  Lord  Langdale  in  Bennett 
T.  Sees,  1  Ke.  409. 

(d)  See  Qihlins  v.  N.  E.  M.  Asylum,, 
11  Beav.  1,  6  ;  and  Keyse  v.  Haydon, 
9  Ha.  App.  Iviii.  ;   Potter  v.  Cross- 


ley,  5  W.  E.  35 ;  Pwrr  v.  Zovegrove, 
i  Drew.  170  ;  and  for  forms  of  orders, 
see  Seton  on  Decrees,  p.  593,  et  seq. 

(e)  Wood  V.  Machu,  5  Ha.  158, 162. 

(/)  1  Ke.  408. 

(g)  Ibid. 

(A)  WinterioUom  t.  Ingham,  9  Sim. 
654  :  and  as  to  suits  commenced  by 
Claim,  see  Schedule  C.  No.  10,  to 
Ordei-s  of  April,  1850. 
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if  not  assented  to  or  removed,  are  argued  either  at  ChamlDers  Chap,  xviii. 

°  Sect.  10. 

or  in  open  Court  (j).     Occasionally,  although  rarely,  the  title  

generally,  or  the  particular  points  in  question,  are  referred 
from  Chambers  to  the  Conveyancing  Counsel  of  the  Court  for 
his  opinion.  The  ultimate  decision  of  the  Court,  either  for  or 
against  the  title,  is  embodied  in  the  chief  clerk's  certificate, 
which  being  adopted  and  signed  by  the  Judge  becomes  binding 
on  the  parties,  unless  within  eight  days  an  application  be 
made  to  discharge  or  vary  it.  Such  an  application  being 
made  to  the  Judge  who  signed  the  order,  is  by  him  usually 
refused  without  argument ;  being  merely  a  pro  formd  pro- 
ceeding in  order  to  lay  a  foundation  for  an  appeal  (k). 

Pending  the  reference,  the  defendant  cannot  dismiss  the 
bill  for  want  of  prosecution  (J). 

A  purchaser  will  not  be  compelled  to  take  a  doubtful  Purchaser 
title  (m) :  or  a  merely  equitable  title  (n),  unless  the  sale  be  accept  douU- 
under  a  decree  of  the  Court  (o),  although  he  may  have  con-  gquiJaSf*^^ 
sented  to  go  before  the  Master  upon  a  reference  as  to  the  title  title ; 
to  the  estate  directed  in  an  administration  suit  (p) :  nor  wiU 
he  be  compelled  to  take  an  equitable  title  which  his  vendor, 
who   purchased    from '  the   Court,   was    himself    obliged  to 
accept  (q) ;  nor,  without  his  consent,  would  a  case  have  been  or  consent  to 
sent  for  the  opinion  of  a  Court  of  Law  (r) ;  nor  will  an  inquiry  genUo^Law ; 
be  directed  as  to  a  doubtful  matter  of  fact  (s) ;  for  in  neither 


(i)  See  Pegg  v.    Wuden,  16  Jur.  Elosse  y.  Lord  Clanmorris,  3  Bli.  62  ; 

1105.  see    the    argument    of    defendant's 

(h)  See   Yorh  <md  If.  M.  R.  Co.  v.  counsel  in  BowaHh  v.  Smith,  6  Sim. 

Hudson,  18  Bear.  73 ;  Shades  t.  Ilbet-  161 ;   Sug.  403  ;   Collier  v.  McBewn, 

eon,  4  De  G.  M.  &  G.  787 ;  and  see  L.  E.  1  Ch.  Ap.  81^  X  / 

further  as  to  taking  objeotions  to  the  (n)  Howwrth  v.  Smith,  vU  suprd, 

certificate,  itifrit,  p.  1028.  and  Abel  v.  Heathcote,  2  Vea.  J.  100  ; 

{I)  CoUins  V.  Greaves,  5  Ha.  596  ;  Law  v.  Urhmn,  1  Sim.  377.  ■  ^j 

Gregory  t.  Spencer,  11  Bear.  143.  (o)  InfrA. 

(m)  Shojpland  v.  Smdth,  1  Bro.  C.  (p)  Cann  v.  Conn,   1  Sim.  &  St. 

C.  75;  Vancouver  v.  Bliss,  11  Ves.  284. 

458,  465  ;  Sloper  v.  Fish,  2  Vea.  &  B.  (g)  Lord  WaUham's  case,  Sug.  397. 

145 ;  Jervoise  v.  Duhe  of  Northumber-  (r)  Boade  v.  Kidd,  5  Ves.  647. 

land,  1  Jao.  &  "W.  559,  569 ;  Ea/rl  of  (»)    See  Pyrhe  v.  Waddingham,  10 

Lincoln  y.  Arcedeckne,  1  Coll.   98  ;  Ha,  11. 
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Chap,  xyill.  case  would  adverse  claimants  be  bound  by  the  result  (t) :  and 

Beot.  10.  /.  X         ■ 
if,  upon  the  return  of  a  certificate  from  a  Court  of  Law  m 

favour  of  the  title,  the  Court  had  any  doubt  upon  the  point,  a 

case  would  have  been  directed  to  another  Court  of  Law  (u), 

and  notwithstanding  such  certificate,  the  Court  of  Chancery 

will  entertain  any  equitable  objection  to  the  title  (x),  and  may 

refuse  to  enforce  specific  performance  (y). 

and  the  Under  the  Chancery  Amendment  Act,  1858  (2),  the  Court 

Court  may  •'  ;  ... 

now  deter-        has  power  to  direct  that  any  question  of  fact  arising  in  any  suit 

facts  without  Or  proceeding  shall  be  tried  before  the  Court  itself ;  and  under 
the  Chancery  Eegulation  (Sir  John  Bolt's)  Act,  1862  (a),  the 
Court  shall  determine  every  question  of  law  or  fact,  cognizable 
in  a  Court  of  Law,  on  the  determination  of  which  the  title  to 
relief  depends ;  but  it  has  power  to  direct  an  issue  to  try  any 
question  of  fact  before  a  Court  of  Common  Law  in  London  or 
Middlesex,  or  at  the  Assizes,  wherever  this  is  the  more  con- 
venient course  (&).  These  provisions  are  not  to  apply  where 
a  Court  of  Common  Law  has  concurrent  jurisdiction,  and  the 
legal  question  has  been  improperly  brought  into  Equity  (c). 
It  seems  that  the  Court  will  not,  under  these  enlarged  powers, 
direct  a  question  of  fact  to  be  tried  before  itself,  except  in 
cases  where  it  wordd  formerly  have  directed  an  issue,  or  given 
leave  to  bring  an  action  at  Law  (d) ;  and,  except  by  consent, 
will  not,  until  the  hearing  of  the  cause,  direct  the  issue  to  be 
tried  («).  Of  course,  no  final  decree  can,  be  pronounced,  until 
the  result  of  the  issue  is  known. 

(t)  Ibid.  &  Jo.  633. 

{u)  See  Trent  v.  Hamming,  10  Ves.  {z)  21  &  22  Vict.  e.  27,  ss.  3,  4,  5. 

500  ;  Sug.  ,386 ;  it  appears  that  in  (a)  25  &  26  Vict.  c.  42,  b.  1. 

the  first  instance  the  plaintiff  selects  (5)  Sect.    2  ;    and   see   Femie  v. 

the  Court ;  Walton  v.  Hott,  13  Jur.  Tmng,  L.  E..  1  E.  &  Ir.  Ap.  63, 71, 79. 

355.  (c)  Sect.  4. 

(a;)  Sheffield  v.  Lord  Mulgrave,  2  (d)  See    George   v.    Whtimore,   26 

Ves.  jun.   626 ;    compare  14  &  15  Beav.   657 ;  Morrison  v.  Borrow,  1 

Viet.  c.  83,  s.  8,  and  Falkner  v.  Grace,  De  Q.  F.  &  Jo.  633,  639  j  Bradley  v. 

9  Ha.  280.    The  Court  will  only  seek  Bevington,    4    Drew.    511 ;    Bwrl  of 

the  assistance  of  the  Common  Law  Egmont  v.  DareU,  1  H.  &:  M.  668  ; 

Judges   in   cases  of  real    difficulty,  Baden  v.  Baden,  ib.  673. 

ffoward  v.  Wlieatley,  3  De  G.  M.  &  (e)  See  Oeorge  t.  WJiitmore,  Morri- 

G.  628 ;  Dan.  Ch.  Prac.  884.  son  t.  Barrow,  and  Bradley  v.  Beving 

[y)  Morrison  v.  Barrow,  1  De  G.  F.  ton,  ubi  suprd. 
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The  doubt,  whether  upon  law  or  fact,  must,  in  order  to  be  a  dap.  xvili. 
ground  for  rejecting  the  title,  be  a  "  grave  and  reasonable 


doubt"  (/)  :  and,  as  respects  a  question  of  law,  must  be  be'a^reMon' 
founded  on  the  present  state  of  the  authorities  {g).  According  *^^^  doubt, 
to  Lord  Hardwicke,  "  the  Court,  in  carrying  agreements  into 
execution,  must  govern  itself  by  a  moral  certainty,  for  it  is 
iinpossible  in  the  nature  of  things  that  there  should  be  a 
mathematical  certainty  of  a  good  title ;  there  are  often  sug- 
gestions of  old  entails,  and  often  doubts  of  what  issue  persons 
have  left,  whether  more  or  fewer,  and  yet  these  were  never 
allowed  to  be  objections  oi  that  force  as  to  overturn  a  title  to 
an  estate  "  (h) :  and  the  above  remarks  are  cited  with  appro- 
bation by  Sir  W.  Grant  (i).  However,  in  a  case  before  Mr. 
Baron  Alderson,  upon  the  above  dicta  as  to  moral  and  mathe- 
matical certaiiities  being  cited,  the  Court  observed,  "  that  only 
means  that  you  cannot  prove  a  title  by  means  of  reasoning, 
but  only  with  the  help  of  evidence  ;  those  sort  of  apothegms 
get  a  great  deal  more  reputation  than  they  deserve  "  (/c). 

As   to  doubts   depending  on    a  point   of    law.    Lord  St.  Questions 
Leonards  suggests,  that  a  Judge  "  may  feel  himself  more  at  readily 
liberty  to  decide  a  general  point  of  law  between  vendor  and  fgainsf  pur- 
purchaser  than  a  question  of  construction  of  an  informal  chaser  than 

■■^  questions  of 

instrument,  which  can  afford  no  precedent,  and  upon  which  construction. 

men  may  generally  differ  (I)  V  and  even  an  abstract  point  of 

law  will  not,  if  considered  doubtful,  be  decided  against  a 

purchaser  even  by  the  House  of  Lords  (m) :  and  where  the 

purchaser  objected  to  the  title  upon  the  authority  of  a  decision 

of  a  Coiirt  of  Law  in  a  similar  case,  the  Court  of  Chancery, 

although  entertaining  a  strong  opinion  against  the  correctness 

of  such  decision,  would  not  have  overruled  it,  without  first 


(/)  See  1  Coll.  102.  flee  also  Minet  v.  Zeman,  1  Jur.  N.  S. 

to)  See  Eno  v.  Eno,  6  Ha.  177.  411 ;  20  Beav.  269  ;  7  Be  G.  M.  & 

(h)  lA/ddal  V.  Weiton,  2  Atk.  20.  G.  340. 

(i)  HiUoury  v.  WalUr,  12  Ves.  252 ;  (m)  Bhut  t.  Lord  Olammorm,  3 

Sag.  392.  Bli.  62,  71.    Even  a  decision  of  the 

(i)  Sutchinson  v.  Morritt,  3  Y.  &  Lords  will  not  render  a  title  absolutely 

0.  554.  secure ;  see  11  Ves.  465  ;  1  Jac.  &  W. 

(0  Sug.  386 ;  see  10  Ha.   1 ;  but  569. 
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"^^'IP-  ?-J^^-  directiQg  a  case  (n).    So,  the  test  as  to  whether  a  title  is 

doubtful  or  not,  as  between  vendor  and  purchaser,  has  been 

held  to  be  the  certain  conviction  of  the  Court  in  deciding 
the  point  that  no  other  Judge  would  take  a  different  view  (o). 
In  one  case,  the  Master  of  the  Eolls  stated  it  to  be  his 
.  opinion,  that  where  the  title  depends  upon  a  question  of 
Law,  it  is  the  duty  of  the  Court  to  decide  it ;  and  that  it  is  a 
reproach  to  the  Law  for  the  Court  to  declare  itself  unable  to 
decide  it  (p). 


Decision  of 
Court  below, 
if  reversed 
on  appeal 
does  not 
render  title 
doubtful. 


If  there  be  an  appeal,  the  fact  of  the  title  having  been  held 
bad  in  the  Courts  below  will  not  be  a  reason  for  the  Judge  of 
the  appellate  Court  considering  the  title  too  doubtful  to  force 
on  a  purchaser,  if  he  himself  entertain  a  clear  opinion  in  its 
favour  (2) ;  and  Lord  Eldon,  where  a  purchaser  persisted  iu 
an  objection,  which,  although  doubtful  on  the  previous  autho- 
rities, had  been  decided  in  favour  of  the  same  vendor  by  a 
recent  judgment  of  his  Lordship,  from  which  there  had  been 
no  appeal,  decreed  specific  performance  with  costs  (r).  In 
modem  practice,  a  different  rule  has,  until  recently,  prevailed ; 
and  the  mere  fact  of  the  title  having  been  held  bad  or  doubt- 
ful in  the  Court  below,  has  been  held  sufficient  by  the  ap- 
pellate Court  to  prevent  its  being  forced  upon  the  purchaser  (s); 
thus,  in  effect,  "leaving  the  ultimate  decision  of  the  ques- 
tion to  the  Court  below,  while  the  law  provides  an  appeal  to  the 
Court  above  "  (t).  However,  in  a  very  recent  case,  it  was  ex- 
pressly laid  down  by  the  Lords  Justices  that  a  purchaser  will 
be  compelled  to  accept'  a  title  which  appears  good  to  the 
Court  of  Appeal,  notwithstanding  an  adverse  decision  of  the 
Court  below  (u). 


(n)  Peppercorn  v.  Peacock,  i  Jnr. 
1122;  vide  mpra,  n.  {x);  and  see 
Lurke  T.  Annis,  11  Hare,  232,  237. 

(0)  Sogers  v.  Waterhouse,  4  Drew. 
329 ;  but  see  now  Beioley  v.  Carter, 
infrH. 

{p)  Minei  v.  Lenum,  vhi  siiprd, ; 
but  see  10  Ha.  11. 

(q)  See  Sug.  389;  and  Seioley  v. 


Carter,  L.  R.  i  Oh.  Ap.  230. 

(r)  Bkcoe  r.  WiUcs,  3  Mer.  456. 

(«)  See  as  a  late  example  of  this 
practice,  ColUer  v.  McBean,  h.  R. 
1  Oh.  Ap.  81. 

(i)  Per  Lord  St.  Leonards  in  Shep- 
pwrd  V.  Doolan,  3  D.  &  War.  8. 

(u)  BeidUy  t.  Carter,  L.  E.  i  Ch. 
Ap.  230. 
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The  fact  that  one  of  the  conveyancing  counsel  of  the  Court  Chap,  xviii. 

has  expressed  an  opinion  adverse  to  the  title,  is  du  fortiori  '- — '■ — 

not  sufficient  to  make  it  doubtful  in  the  judgment  of  the 
Court  {x). 

As  to  doubts  respecting  facts,  we  may  here  refer  to  the  As  to  doubts 

t-M    c^^^A-^jJ^^^^-'-^-K-.         ,  i/\i.  L-  r  r     L  respecting 

abse3acat]fln.sJaLi:eM3ZLmatte4^y-as-to  presumptions  oi  facts  as  facts, 
between  vendor  and  purchaser. 

In  a  case  where  it  appeared  that,  upon  a  previous  pur-  Title  not 
chase,  a  tenant  for  life  had,  after  the  contract,  exercised  a  doubtful  on 
power  of  appointment  in  favour  of  one  of  his  sons,  and  that  ™on*of"fniud. 
the  father,  mother,  and  son,  had  thereupon  conveyed  to  the 
purchaser,  the  money  being  expressed  to  be  paid  to  the  three 
conveying  parties,  Lord  Eldon  held  that  the  mere  possibility 
of  the  appointment  having  been  founded  on  a  corrupt  agree- 
ment between  the  father  and  son  was  not  a  valid  objection  to 
the  title  {£).  So,  where  there  was  a  clear  intention  to  exercise 
the  power,  but  the  instmment  exercising  it  contained  only  an 
indirect  reference  to  the  instrument  creating  the  power,  and 
there  had  been  previous  fraudulent  executions,  the  title  was 
forced  on  the  purchaser  (a).  But  where  the  appointment 
was  made  pendente  lite,  after  objection  taken  to  the  title,  the 
purchaser  was  discharged  (&) :  and  where  the  vendor  claimed 
by  purchase  from  his  son,  the  consideration  being  an  annuity 
and  the  release  of  a  debt,  the  purchaser  was  held  entitled  to 
evidence  not  only  of  the  debt  being  due,  but  of  the  fairness  of 
the  transaction  (c). 

Even  the  mere  fact  that  a  suit  is  pending,  in  which  part  of  Pendency  of 
the  lands  is  claimed  adversely  to  the  vendor,  is  not,  in  itself,  no^ground' 

for  certifying 

(x)  Bamillm  v.  Buchmaster,  L.  E.  664  ;  Salmon  v.  Gihbes,  13  Jur.  365,   »ga™t  *i*le. 

3  Eq.  323.00  and  oases  cited. 
(y)  Sw^iwQ  et  leq.,  308  et  seq. ;  (a)  Coruer  v.  Sichards,   27  Beav. 

and  see   note   at   the  foot  of  this  488;  3  De  G.  P.  &  Jo.  548. 

chapter  for  a  classification  of  titles         (6)  Weir  v.  ChanUey,  1  Ir.  Ch.  E. 

held  good,  bad,  or  doubtful.  295. 
(z)  M'Queen  v.  FarquJtar,  11  Ves.  (c)  Bosiidl  v.  Mendham,  6  Madd. 

467.    See  as  to  such  appointments,  373. 
"  "  V,  Some,  1  Y.  &  C.  C.  C. 
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'^^^-  f-J^"^^-  an  absolute  objection  to  tbe  title  ;  and  in  such  a  case,  upon  a 

reference  under  the   old  practice,  the  Master   should  have 

stated  the  point  in  question  in  the  adverse  suit,  and  his 
opinion  thereon  (d).  The  Court,  however,  it  is  conceived, 
would  not,  unless  the  point  were  perfectly  clear,  or,  perhaps, 
in  any  case,  compel,  the  purchaser  to  complete,  until  the 
adverse  claim  had  been  decided  on  (e).  In  a  case  before  Lord 
Langdale,  where  the  intended  purchaser  had  received  notice 
of  a  claim  to  the  estate,  founded  on  the  alleged  invalidity  of 
an  appointment,  which  claim,  however,  had  not  been  followed 
up  by  any  act,  and  no  fact  had  been  stated  as  a  foundation 
for  it,  his  Lordship  decided  that  the  purchaser  was  bound  to 
complete ;  but  added,  "  if  it  were  possible  to  institute  any 
inquiry  as  to  the  facts  which  took  place,  I  think  it  ought  to 
be  done,  for  the  satisfaction  of  the  purchaser  ;  but  I  do  not 
see  how  that  can  be  "  (/).  In  a  later  case,  where  the  vendor 
claimed  under  a  suspicious  will,  and  the  heir  had  failed  iu  an 
action  of  ejectment  and  in  a  subsequent  motion  for  a  new 
trial.  Lord  Cottenham,  reversing  the  Vice-Chancellor's  de- 
cision, held  that,  as  means  existed  of  bringing  the  objection 
to  a  test,  the  Court  would  do  so,  before  compeUing  the  pur- 
chaser to  take  the  title :  and  required  the  vendor  to  file  a  bill 
to  establish  the  will  against  the  heir  (g).  Where,  however, 
the  will  was  disputed,  not  by  the  heir,  but  by  parties  claiming 
under  an  adverse  will,  and  the  vendor  had  bought  up  the 
rights;  if  any,  of  the  heir,  it  was  held  that  the  purchaser  was 
not  entitled  to  have  the  wUl  established  against  the  heir,  and 
that  proof  of  heirship  need  not  be  gone  into  Qi). 


Adverse  right        An  anonymous  ease  is  cited  by  Lord  St.  Leonards  ({),  in 
be  enforced,      which  a  man  having  agreed  to  buy  an  estate  with  mines,  and 


(d)  OsbcUdeston  v.  Asheu),  1  Russ. 
160,  see  Deii;/  v.  Thornton,  9  Ha.  229. 

(e)  See  BentUy  r.  Craven,  17  Bear. 
204. 

(/)  Oreen  v.  Pulsford,  2  Beav.,  see 
p.  75. 

(g)  Grove  t.  Bastard,  2  Ph.  619  ; 
but  on  this  being  done,  and  the  \rill 


established.  Lord  Truro  fixed  the 
purchaser  With  the  costs  Of  the  suit 
for  specific  performance ;  S.  0.,  1  De 
G.  M.  &  G.  19. 

{h)  McGuUoch  v.  Gregory,  2  Jur. 
N.  S.  1134;  3K.  &  Jo.  12. 

(«)  V.  «t  P,  393, 
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objecting  that  the  mines  were  under  a  common,  over  which  Chap.  XVIII. 
others  had  a  right  of  common,  Lord  Eldon,  observing  on  the       ^°''*'  ^°" 
improbability  of  disturbance,  and  that  nominal  damages  only  rendeTtitle 
would  probably  be  given  in  the  event  of  an  action,  decreed  ''»'*■ 
specific  performance;    but  the    case  seems  to  be  of  very 
questionable  authority.    Lord  St.  Leonards  considers  (k)  that 
the  decision  must  have  turned  on  the  improbability  of  dis- 
turbance :  but  it  may  reasonably  be  doubted,  whether  the 
supposed  absence  of  any  adequate  motive  for  parties  to  assert 
their  rights  by  litigation  constitutes  that  sort  of  improbability 
upon  which  a  purchaser  is  bound  to  rely.     However,  in  an 
earlier  case,  the  existence  in  the  Crown  of  a  right  to  the 
mines  under  the  estate,  but  without  an  express  reservation  of  a 
right  of  entry,  was  held  by  Lord  Hardwicke  to  be  no  objection 
to  the  title;  it  appearing  that  no  search  had  been  made  for 
mines  for  upwards  of  a  century,  and  that  probably  no  mines 
existed,  and  that  the  Crown's  right  never  had  been,  and  pro- 
bably never  would  be,  exercised  (Z) ;  so  a  right  of  re-entry  by 
the  Crown,  which  the  Court  considers  incapable  of  being 
enforced,  is  no  objection  to  the  title  (m). 

It  has  been  held,  that  the  mere  reservation  of  mining 
rights  is  no  objection  to  the  title,  if  the  Court  is  satisfied  that 
there  is  no  subject-matter  for  the  reservation  to  act  upon,  or 
that  ■  the  legal  right  to  exercise  it  has  ceased  (n) ;  but  the 
mere  reservation  seems  to  infer  the  existence  of  the  subject- 
matter  (o) ;  and  in  a  modern  case,  the  existence  of  mining 
rights  was  held  to  be  a  valid  objection  to  the  title,  although 
the  mine  had  been  abandoned  for  fifteen  years,  and  there  was 
no  proof  of  any  intention  to  resume  the  working  (p).     In  one 

{h)  Jbid.  313;  Seaman  v.    Vawdrei/,  16  Ves. 

(I)  Lyddal  v.   Weston,  2  Atk.    19.  393 ;  Bainbridge  on  Mines,  41. 

The  case  seems  to  have  been  decided  (m)  Flower  v.   Hwrtopp,   6   Beav. 

under  the  idea  that  the  Crown,  no  476. 

right  of  entry  being  reserved,  could  (n)  Martin  v.  Cotter,  3  J.  &  L.,  see 

neither  work  nor  authorise  others  to  509  ;  Stewart  y.  Marq.  of  Conyngkam, 

work  the  mines,  unless  they  were  1  Ir.  Ch.  E.  534. 

first  opened  by  the  owner  of  the  soil;  (o)  See  3  J.  &  L.  510. 

but  it  seems  doubtful  whether  thi^is  (^)  Samaden  v.  Hirst,  4  Jur.  N.  S. 

good  law ;  see  Case  of  Mines,  Plow.  200 ;  the  purchaser,  electing  to  com- 
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^^|P-  f'JP^'  case,  a  purchaser  who  had  stipulated  that  the  vendor  should 

apply  to  the  Lord  of  the  Manor  and  use  his  best  endeavours 

to  enfranchise  the  property,  -which  was  then  of  copyhold 
tenure,  and  deduce  a  good  title  thereto  as  freehold,  was  held 
not  entitled  to  object  to  an  enfranchisement  effected  under  the 
Copyhold  Act,  1852,  with  a  reservation  of  the  mines  to  the 
lord  (q). 

Remarks  on  Jq  ^  modern  Case  (r),  where  the  vendor's  title  depended 

doubtful  title  ^  '  ^ 

inPyrhey.       upon  the  Construction  of  limitations  in  a  will,  the  Court, 

'although  expressing  its  opinion  in  favour  of  the  title,  refused 
to  enforce  specific  performance.  After  recognizing  the  right 
of  every  purchaser  to  require  a  marketable  title,  that  is  to 
say,  a  title  which,  so  far  as  its  antecedents  are  concerned, 
may  at  all  times  and  under  all  circumstances  be  forced  on  an 
unwilling  purchaser,  the  Court  observed,  that  in  these  cases 
it  is  its  duty  not  to  have  regard  to  its  own  opinion  only,  but 
to  take  into  account  what  the  opinion  of  other  competent 
persons  may  be :  that  this  is  the  true  rule  to  be  applied  in 
such  cases  is  the  more  apparent  from  the  repeated  decisions 
that  the  Court  will  not  compel  a  purchaser  to  take  a  title 
which  wiU  expose  him  to  litigation  or  hazard.  |^ylf  doubts 
arise  upon  a  question  connected  with  the  general  law,  the 
Court  is  to  judge  whether  the  general  law  upon  the  point 
is  or  is  not  settled;  enforcing  specific  performance  in  the 
one  case,  and  refusing  to  enforce  it  in  the  other^)ylf  the  (; 
doubts  arise  upon  the  construction  of  particular  instruments, 
and  the  Court  is  itself  doubtful  upon  the  points,  specific  per- 
formance must  of  course  be  refused :  and  even  though  the 
Court  may  lean  in  favour  of  the  title,  its  duty  is,  either  to 
consider  whether  it  would  trust  its  own  money  upon  it,  or  at 
least  to  weigh  whether  the  doubt  is  so  reasonable  and  fair 

plete,  was  held  entitled  to  compensa-  {r)  Pyrke  v.  Waddmgham,  10  Ha. 

tion,  not-withstanding  the  difficulty  1  ;  and  see  Freer  T.  ffesse,  i  De  G. 

of  estimating  it,  M.    &    G.  495  :    see  also   Minet  v. 

(q)  Kerr  v.  Pawson,  25  Bear.  39i.  Leman,  20  Beav.  269 ;  7  De  G.  M.  & 

See  as  to  the  reservation  of  minerals  G.  340 ;  Sogerty.  Waterhouse,  4  Drew, 

on  sale  of  the  surface,  25  &  26  Vict.  329  ;  but  see  now  Beioley  y.  Cartel; 

0.  108,  and  vide  mfrd,  Oh.  XX.  L.%.  4  Ch.  Ap.  230  ;  suprd,  p.  1009. 
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that  the  property  would  be  left  in  the  purchaser's  hauds  not  Chap.xvill. 

marketable.     If  the  doubts  which  arise  may  be  affected  by  '- — '■ — 

extrinsic  circumstances,  which  neitlier  the  purchaser  nor  the 
Court  has  the  means  of  satisfactorily  investigating,  specific 
performance  is  to  be  refused(|^^n  the  cases  of  Rushton  v. 
Graven  (s),  Ghorlton  v.  Crwven  (t),  and  Glonmert  v.  Whitaker  (m), 
where  the  Court  enforced  specific  performance,  its  own  opinion 
had  been  fortified  by  the  opinion  of  a  Court  of  Law :  and  it 
could  not  be  universally  held  that,  because  the  Court  is  of 
opinion  in  favour  of  the  title,  a  purchaser  is  to  be  compelled 
to  accept  it :  each  case  must  depend  upon  the  nature  of  the 
objection,  and  the  weight  which  the  Court  may  be  disposed 
to  attach  to  it :  and,  in  determining  whether  specific  perform- 
ance is  to  be  enforced  or  not,  it  must  not  be  lost  sight  of,  that 
the  exercise  by  the  Court  of  its  jurisdiction  in  cases  of  fspecific 
performance  is  discretionary ;  and  that  it  has  no  means  of 
binding  the  C[uestion  as  against  adverse  claimants,  or  of  in- 
demnifying the  purchaser  if  its  own  opinion  should  ulti- 
mately turn  out  not  to  be  weU  founded.  And  after  stating 
that  its  own  opinion  was  much  in  favour  of  the  title,  the 
Court  went  on  to  remark,  that  it  was  unable  to  base  that 
opinion  upon  any  general  rule  of  law,  or  upon  any  reasoning 
so  conclusive  as  fully  to  satisfy  it  that  other  competent 
persons  might  not  entertain  a  different  opinion ;  or  that  the 
purchaser,  if  compelled  to  take  the  title,  might  not  be  ex- 
posed to  substantial  and  not  merely  idle  litigation,  or  even 
that  he  would  be  free  from  all  possible  hazard.  Upon  these 
grounds,  therefore,  it  was  of  opinion  that  specific  performance 
ought  not  to  be  decreed.  And  it  refused  to  direct  a  case  for 
the  opinion  of  a  Court  of  Law :  observing  the  mle  of  the 
Court  to  be,  that  it  will  not  against  a  purchaser  send  a  case 
upon  a  doubtful  question  of  law  any  more  than  it  will  direct 
an  inquiry  upon  a  doubtful  question  of  fact ;  and  for  the 
same  reason,  viz.,  that  adverse  claimants  would  not  be  bound 
by  the  result.  I,  "^'j 


(»)  12  Price,  599  ;  see  Sng.  392.  («)  2  Jarm.  WUIf. 

(t)  12  Price,  619. 

TOL.  II. 
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Chap.  XVIII. 

Sect.  10. 

Outstanding 
interest,  wlien 
a  ground  for 
reporting 

against  title. 


Where  a  necessary  party  to  the  title  is,  neither  in  Law  nor 
in  Equity,  subject  to  the  control  of  the  vendor,  but  has  an 
independent  interest,  and  no  evidence  is  furnished  of  a  legal 
or  equitable  obligation  on  the  part  of  such  stranger  to  concur 
in  the  sale,  the  certificate  should  be  against  the  title  (x),  on 
the  ground  of  such  non-concurrence  :  not  that  a  good  title 
can  be  made  upon  the  stranger  concurring  (jf).  But  where 
such  necessary  party  is  bound,  as  in  the  case  of  a  trustee  («) 
or  mortgagee,  or  agrees  («)  to  concur,  the  certificate  may  be 
in  favour  of  the  title  (&).  The  certificate,  however,  should,  in 
the  case  of  an  incumbrance,  it  is  conceived,  be,  that  a  good 
title  can  be  shown  subject  to  the  incumbrance,  and  that  the 
incumbrancer  is  bound  to  concur :  not  that  a  good  title  can 
be  made  upon  payment  of  the  incumbrance  (c). 


grounds. 


Certificate  We  may  here  remark  bhat  it  is  only  on  very  special  grounds 

opened  only  that  a  certificate  wUl  be  opened  after  it  has  become  absolute 
erounls.'^^""'*^  by  the  lapse  of  the  eight  days  from  the  date  of  its  being 
filed  (d) ;  but  a  summons,  if  applied  for  and  obtained  within 
the  eight  days,  is  sufficient  to  arrest  the  certificate  (e).  The 
time  within  which  the  application  must  be  made  runs  during 
the  vacations  (/). 


Where  the 
certificate  is 
in  favour  of 
the  title. 


If  the  certificate  be  in  favour  of  the  title,  and  no  applica- 
tion be  made  to  discharge  or  vary  it,  a  decree  for  specific 
performance  wUl  be  made  on  the  hearing  on  further  con- 
sideration, unless  in  the  interim,  any  matter  appear  which 
affects  the  title,  in  which  case,  although  the  time  for  applying 
to   discharge  or  vary  the   certificate  may  have  expired,  a 


(x)  Esdaile  v.  Stephenson,  6  Mad. 
366  ;  Douglass  v.  London  and  North- 
Western  R.  Co.,  3  K.  &  Jo.  173 ;  see 
p.  181. 

(y)  S.  0;  as  reported  ih  Sug.  360. 

(s)  Avairne  v.  Brown,  14  Sim.  303  ; 
Junvpson  v.  Pitcher,  1  Coll.  13. 

(a)  See  Paton,  v.  Rogers,  6  Mad. 
256;  Sidebotham  v.  Bwrrington,  4 
Beav.  110. 

(6)  6  Mad.  367;  Dan.  Oh.  Prac. 


1132. 

(c)  See  Sug.  350;  Magentas  v. 
FaOon,  2  Mol.  575. 

(d)  ffoweU  V.  KighOey,  8  De  G.  M. 
&  Gr.  325 ;  Lamb  v.  Orton,  6  Jui-. 
N.  S.  61  ;  Ashton  v.  Wood,  3  Jur. 
N.  S.  146,  a  case  of  mistake. 

(e)  WycherUy  v.  Barnard,  Jolins. 
410. 

(/)  Ware  v.  Watson,  7  De  G.  M. 
&  G.  739. 
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further  reference  may  be  ordered,  under  special  circumstances,  Chap,  xviii. 
„     „   , .       .  V                                                    ^                                          Sect.  10. 
on  motion  {g).  

Any  objections  to    the   chief  clerk's    finding    should,   if  Wien 
possible,  be  taken  before   the  certificate  is  signed  by  the  should  b? 
Judge  ;  who  wUl  in   that   case  hear  the   matter  either  in  **''«"• 
Chambers  or  in  Court,  by  adjournment,  thus  avoiding  the 
delay  and  expense  of  a  second  reference  Qi). 

If  an  application  be  made  to  discharge  or  vary  the  certifi-  If  objections 
cate  in  favour  of  the  title,  and  if,  on  hearing  the  motion,  the  fresh  reference 
Court  considers  the  certificate  erroneous,  on  the  ground  of  a  J.^'  ^® , 
mistake  having  been  made  as  to  the  title  which  the  purchaser  vendor's 
can  rec[uire  (i),  or  as  to  the  sufficiency  of  the  evidence  in 
support  of  the  title  (k),  or  as  to  the  construction  of  an  instru- 
ment {l),  the  title  will,  at  the  vendor's  request,  be  again 
referred,  in  order  that  he  may  have  an  opportunity  of 
removing  the  defect.  It  was  held  by  Sir  J.  Wigram,  V.-C, 
that  the  reference  back  is  not  a  matter  of  course,  but  depends 
on  the  vendor  satisfying  the  Court  that  he  has  a  fresh  case 
to  bring  forward  (m) ;  but  in  a  later  case  before  Lord 
Cottenham,  his  Lordship  laid  down,  as  a  general  ride,  that 
no  special  case  need  be  made  by  the  vendor ;  but  that  where 
the  report  is  in  favour  of  the  title,  and  the  Court  holds  a 
different  opinion,  and  he  desires  an  opportunity  of  making 
out  a  better  title,  the  Court  will  deal  with  the  matter  ia  the 
view  that  a  conclusion  in  favour  of  the  title  has  been  pre- 
maturely come  to,  and  wUl  therefore  send  it  back  for  further 
investigation  :  that  there  is  no  reason  why  the  same  practice 
should  not  prevail  whether  the  original  reference  be  made  on 
motion  or  by  decree ;  but  that,  in  both  cases,  if  the  vendor 

{g)  Jmdmne  v.  Alcoch,  1  Mad.  597.  Might,  2  Ph.  613 ;   Dan.  Ch.  Prac. 

(h)  Parr  v.  Lovegrove,  4  Drew.  170,  1131. 
176 ;  and  see  XXXV.  of  the  Cons.  Q)  Egerton  v.  Jones,  3  Sim.  392, 

Orders.  *09 ;  1  'SiusE.  &  M.  694 ;  and  see 

(i)  Mldes  V.  Booker,   2  Mer.,  see  Portman  v.  MiU,  ibid.  696. 
p.  429.  (™)  Oawes  v.  Belts,  12  Jur.  412  ; 

{k)  Andrew   v.   Andrew,    3    Sim.  the  exceptions  were  overruled  on  ap- 

390;  8  De  G.  M.  &  G.  336  ;  FOdes  peal,  12  Jur.  709. 
V.  Hooker,  3  Mad.  193;   Curling  v. 
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Chap.  XVIII.  wislies  for  an  opportunity  of  making  a  better  title,  the  Court 
'  should  give  him  the  option  of  doing  so,  and  only  conclude 

the  matter  when  he  says  he  can  go  no  further  (n).  Upon  the 
fresh  reference,  the  purchaser  seems  not  to  be  restricted  to 
his  original  objections  (o).  Objections  to  a  title  should  not 
be  general,  but  specific  {p). 


Dismissal  of 
bill. 


If  the  objections  to  the  title  are  allowed,  and  no  further 
reference  be  asked  by  the  vendor,  his  bill  wUl  be  dismissed ; 
but  the  purchaser,  if  plaintiff,  may  in  general  elect  to  take 
the  defective  title  {q).  Whether  the  objections  to  the  title 
are  finally  allowed  in  chambers,  or  are  allowed  in  open  Court, 
either  upon  an  adjourned  summons,  or  upon  an  appeal 
motion  to  discharge  or  vary  a  certificate  in  favour  of  or 
against  the  title,  the  bill,  it  is  understood,  cannot  be  dis- 
missed, without  the  cause  being  heard  on  further  considera- 
tion; but  it  may  be  set  down  to  be  heard  on  further 
consideration,  along  with  the  hearing  of  the  adjourned  sum- 
mons, or  of  the  motion  to  discharge  or  vary  the  certificate. 


Fresh 
objections. 


If  all  the  objections  are  overruled,  the  purchaser  cannot 
make  other  objections  to  the  title  (?•) ;  except,  it  is  conceived, 
in  the  case  of  fresh  matter,  which  affects  the  title,  being  sub- 
sequently discovered  (s). 


Certificate 
against  title. 


If  the  certificate  be  against  the  title,  and  there  be  no 
application  to  discharge  or  vary  it,  or  if  such  application  be 
made,  and  prove  unsuccessful,  the  vendor's  bill  may  be  dis- 
missed with  costs  on  the  hearing  on  further  consideration. 


^fiference  If   the  application  to  discharge  or  vary  the  certificate 

directed.  against  the  title  be  unsuccessful,  the  Court  will  sometimes 


(n)  Curlmg  T.  Plight,  2  Ph.  616  ;  ' 
and  see  S.  C,  12  Jur.  423  ;  and  see 
Dawes  v.  Bats,  ou  appeal,  12  Jur. 
709. 

(o)  PUdes  V.  HooTcei;  3  Madd.  193 ; 
Sug.  350. 


{p)  Plower  V.  Sartopp,  6  Bear. 
476. 

(?)  InfrA,  1024. 

(«•)  Brooke  v.  Anon.,  4  Madd.  212. 

(«)  See  Jeuchvine  v.  AkocJe,  1 
Madd.  597 ;  Dan.  Ch.  Prac.  1182. 
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send  the  case  back  to  chambers  (t) ;  but  not,  it  is  conceived.  Chap,  xviii. 
upon  mere  speculation,  nor  unless  tlie  vendor  can  satisfy  the  " 


Court  of  the  probability  of  the  title  being  perfected  (u) 
within  a  reasonable  time  (x).  Long  previous  delay,  of  course, 
would  be  a  reason  for  less  additional  time  being  allowed  (y) ; 
and  the  Court  will  not  allow  a  seller  to  lie  by,  during  the 
reference,  and  then,  upon  further  consideration,  attempt. to 
make  a  title  (z) ;  nor  will  it  show  any  favour  to  a  vendor 
who,  or  whose  solicitor,  has  improperly  concealed  a  defect  in 
the  title  (a) ;  nor  allow  further  time,  when,  owing  to  the  long 
interval  which  has  elapsed  since  the  contract,  and  the  altered 
situation  of  the  parties,  substantial  justice  would  not  be  done 
by  decreeing  specific  performance  (b) ;  the  rule  being,  that 
although  a  vendor  may,  up  to  the  time  of  making  the  certi- 
ficate, do  everything  he  can  to  perfect  his  title,  the  allowance 
of  further  time  beyond  that  period  is  matter  of  indulgence  (c). 

So  if,  no  application  being  made  to  discharge  or  vary  the  Certificate 
certificate,  the  cause  comes  on  for  further  consideration,  or  absolute 'yet 
for  original  hearing  if  the  reference  were  made  before  hearing,  ma°de  on'^ ''° 
and  the  vendor  can  satisfy  the  Court  that  he  can  remove  the  Iiearing.  if 

vendor  can 

defect  m  the  title, — as  where  he  can  procure  the  concurrence  then  remove 
of  a  party  having  an  interest, — specific  performance  will  be  title" '°°° 
decreed  without  a  reference  back  to  chambers  (d). 

So  if,  the  certificate  being  against  the  title,  and  there  being  Removal  of 
no  application  to  discharge  or  vary  it,  the  purchaser  moves  answer  to'' 
that  he  may  be  discharged  from  the  contract,  the  vendor  may  motlon^to  be 

diBcharged. 

(i)  See  Sidehotham  v.  Smrington,  3  (y)  See  Fraser  v.  Wood,  supra. 

Beav.  524 ;  4  Bear.  110  ;   5  Beav.  (z)  Etdaile  v.  Stephenson,  Sug.  .S50. 

261 ;  and  see  Fraser  v.  Wood,  8  Beav.  (a)  See  CowgiU  v.  Lord  Oxmantovm, 

342  ;  Smith  v.  Oapron,  13  Jur.  148,  3  Y.  &  C.  369,  377. 

and  Chamberlain  v.  Lee,  10  Sim.  444.  (5)  Paton  v.  Moi/ers,  6  Madd.  256  ; 

(«)  See  judgment  of  V.-C.  Wigram  Dawes  v.  Setts,  12  Jur.  416;  Nock  v. 

in  Dawes  v.  Betts,  13  Jur.  p.  416.  Newman,  supra,  p.  970. 

(a)  Fraser  v.  Wood,  8  Beav.  339  ;  (c)  See  Gamett  v.  Acton,  28  Beav. 

and  see  WhittaJcer  v.  Whittaher,  cited  333,  337. 

10  Ves.  599,  and  LediMere  v.  Brazier,  (d)  Coffin  v.  Cooper,  14  Ves.  205  ; 

2  Jac.  &  W.  289  ;  Magennis  v.  Fallon,  and  see  Movlton  v.  Edmwnds,  6  Jur. 

2   Mol.    566 ;   Lachlan  v.   Reynolds,  N.  S.  305. 
Kay,  52. 
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ctap.  XVIII.  siiow  that  the  title  has  been  perfected  subsequently  to  the 
certificate ;  e.  g.,  by  a  private  Act  of  Parliament  (e). 

Purchaaer's  We  have  Seen  that,  as  a  general  rule,  the  purchaser  may 

to  reference  of  insist  upon  a  reference  as  to  title ;  and  the  Court  wiU  not  tie 
may  "be  ^™  down  to  the  objections  raised  upon  the  pleadings:  he 

waived.  may,  however,  waive  such  prima  facie  right  wholly  or  in 

part :  and  if  he  clearly  rest  his  objection  merely  upon  what 
Lord  Eldon  describes  as  "  one  neat  dry  point,"  or,  it  is  con- 
ceived, upon  a  plurality  of  neat  dry  points,  the  Court  being 
satisfied  that  no  other  question  of  title  remains  open,  will 
make  a  decree  without  a  prior  reference  (/) :  but  he  will  not 
be  compelled  to  take  a  defective  title  nierely  because,  being 
plaintiff,  he  filed  his  bill  with  notice  of  the  defect  {g).  A 
general  admission  by  the  purchaser  in  his  answer  that, 
according  to  his  belief,  the  plaintiff  was  entitled  to  the  pro- 
perty, the  subject  of  the  suit,  has  been  held  to  be  an  admis- 
sion of  the  fact  which  he  could  not  afterwards  question  (h). 


By  acqui- 
escence. 


Purchaser 
after  great 
delay  not 
forced  to  take 
clearly  bad 
title. 


Decree  for 
specific  per- 


Where  a  purchaser  was  let  into  possession,  and  soon  after- 
wards received  the  abstract  and  retained  it  for  four  years 
without  objecting  to  the  title,  he  was  held  to  have  waived  his 
right  to  a  reference  (i) ;  but,  in  a  later  case,  it  was  held  that, 
even  after  great  delay  and  acquiescence  (there  being  no 
express  waiver),  the  Court  will  not  compel  the  purchaser  to 
complete  if  the  title  is  manifestly  bad  (k) :  and,  though  he 
may  have  waived  all  objections  appearing  on  the  abstract,  he 
may  not  be  precluded  from  objecting  to  the  title  aliunde  (V). 

According  to  the  old  practice,  there  were  two  ways  of 


(e)  See  Jenhins  v.  SiUs,  6  Ves.  653, 
654,  and  V.-C.  Wigram's  remarks  in 
Lucas  V.  James,  7  Ha.  425 ;  and  Hmris 
y.  Mott,  14  Beav.  170. 

(/)  Daily  V.  PuOen,  1  Euss.  &  M. 
296. 

(g)  Stapylton  v.  Scott,  16  Ves.  272 ; 
and  see  at  Law,  Ba/meU  v.  Wheeler,  7 
Mee.  &  W.  364. 

(/j)  Phipps  V,  Child,  3  Drew.  709. 


(i)  Fleetwood  v.  Qreen,  15  Ves.  694; 
and  see  Margravine  of  Anspach  v. 
Noel,  1  Mad.  310 ;  WaUis  v.  Wood- 
year,  2  Jur.  N.  S.  179  ;  Bug.  363. 

[h)  Blachford  y.KirhpatricJc,  6  Bear. 
232  ;  and  see  Warren  v.  Richardson, 
You.  1  ;  Hume  v.  Bentiey,  5  De  G.  & 
S.  527  ;  Ba/rlmgton  v.  ffamilton,  Kay, 
556. 

(I)  Bovm  V.  Stenson,  24  Beav,  631. 
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framing  a  decree  in  a  snit  for  specific  performance.  The  one  Chap,  xviii. 
was  to  declare  that  the  plaintiff  was  entitled  to  a  specific  ^°*"  ^°' 
performance  if  a  good  title  could  be  shown,  and  then  to  f°™f°'*~"' 
direct  a  reference  as  to  the  title.  The  other,  to  refer  the  title, 
and  to  follow  up  that  direction  by  a  declaration  that  if  a  good 
title  was  shown  the  agreement  ought  to  be  specifically  per- 
formed (m).  The  mere  direction  of  the  reference  seems, 
however,  to  be  an  impKed  declaration  of  the  right  to  specific 
performance  (n)  :  so  that,  on  the  hearing  on  further  considera- 
tion, the  Court  wUl  not  enter  upon  any  other  defence  set  up 
by  the  answer  (o).  The  present  practice,  however,  in  suits 
where,  by  reason  of  the  contract  itself  having  been  disputed, 
the  cause  is  heard  before  the  reference,  seems  to  be,  to  declare 
absolutely  that  the  plaintiff  is  entitled  to  a  specific  perform- 
ance of  the  agreement,  and  to  direct  a  reference  to  inquire 
whether  a  good  title  can  be  made ; — not  to  declare  that  the 
plaintiff  is  entitled,  &c.,  if  a  good  title  can  be  made  (p) : — 
and,  in  such  a  case,  the  Court,  in  directing  a  reference,  will 
not  direct  an  inquiry  as  to  when  the  title  was  first  shown  (q). 
Under  the  common  decree  for  specific  performance  and  for 
inquiiy  as  to  title,  the  purchaser  may,  it  seems,  raise  objec- 
tions, which  he  had  abandoned  before  the  suit  was  insti- 
tuted (r). 

Where  the  agreement  was  in  writing,  and  a  parol  variation,  Plaintiff  may 
not  set  up  by  the  ai^wer,  came  out  on  the  cross-examination  adopMng*"'^^' 

of  the  defendant's  agent,  who  was  one  of  the  plaintiff's  wit-  f^°^  van'a- 

.  tion  proved  by 

nesses,  the  Court  seemed  to  consider  that  this  was  a  proper  defendant's 


subject  for  inquiry  before  finally  disposing  of  the  case ;  but 
on  the  plaintiff  consentiag  to  adopt  the  parol  variation  as  part 
of  the  contract,  specific  performance  was  at  once  decreed  with 
costs  (s). 

(m)  Per  Lord  Eldon  in  Stevens  t.  p.  5. 
Guppy,  3  EusB.  p.  182.  {q)  S.  C. 

(»)  See  Mole  t.  Smith,  Jac.  495.  («•)  Curling  v.  Austin,  2  Drew.  & 

(o)  Ze  Grand  v.  Whitehead,  1  Euas.  Sm.  129  ;   see  this  ease.     For  forms 

309.  of  decree  sec  Seton,  693,  et  seq. 

(p)  Olive  V.Beaumont,  1  De  G.&  S.,  (s)  London  and  Birmingham  M.  Co, 

see  p.  408  ;  Gibhins  v.  North  Eastern  v.  Winter,  Cr.  &  Ph.  57. 
Metropolitan  Asylum,  11   Beav.,  see 
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Chap.  XVIII, 
Sect.  10. 


The  purchaser,  it  appears,  may  elect  to  take  a  defective 
title  (t)  :  "  the  covenants  being  so  framed  as  not  to  leave  the 
take  defectiTe  Seller  exposed  to  an  action  on  account  of  the  flaw :  but  where 
title.  ^jjg  conveyance  would  be  merely  void,  and  might  embarrass 

persons  claiming  under  the  same  title  as  the  seller,"  the  pur- 
chaser seems  to  have  no  such  right  (w). 


Decree  for 
specific  per- 
formance, no 
bar  to  claims 
by  persons  not 
parties. 


We  may  here  remark,  that  a  decree,  even  by  the  Lords  (x), 
for  specific  performance,  in  a  suit  between  vendor  and  pur- 
chaser, is  no  protection  against  the  adverse  claims  of  persons 
not  parties  to  the  suit  (y)  :  except  so  far  as  that,  if  any  parti- 
cular question  of  title  be  decided  in  favour  of  the  vendor, 
such  decision  forms  a  precedent  which  probably  would,  and 
in  any  inferior  Court  ought  to,  be  followed  on  a  future  occa- 
sion :  also,  that  such  a  decree  may  be  abandoned  or  waived 
by  delay,  or  by  the  conduct  of  the  parties  entitled  to  the 
benefit  of  it  (z). 


In  a  case  in  Ireland,  where,  pursuant  to  an  order  of  the 
House  of  Lords,  a  decree  was  made  by  the  Court  of  Chancery 
directing  a  conveyance,  and  before  it  was  executed,  the  party 
bound  to  convey  purchased,  and  procured  a  conveyance  to 
himself  of,  other  interests  which  the  decree  was  not  intended 
to  affect,  it  was  held  that  he  could  not  set  up  any  right  in 
respect  of  them,  until  he  had  first  obeyed  the  decree ;  and 
this  decision  was  affirmed  by  the  House  #f  Lords  (a). 


Plaintiff  not 
allowed  to 
take  decree 
according  to 
that  construc- 
tion of  agree- 
ment which 
he  had  re- 
pudiated. 


Where  the  plaintiff  in  his  bill  offered  to  perform  an  am- 
biguous agreement, "  according  to  the  true  intent  and  meaning 
thereof,"  but  uniformly  up  to  the  hearing  insisted  on  his  own 
construction,  as  the  only  contract  between  himself  and  the 
defendants,  not  offering  to  take  up  the  other  construction 
which  the  defendants  were  at  one  time  willing  to  perform, 


(«)  Bennett  v.  Fowler,  2  Beav.  302, 
(a)  Sug.  355. 
{x)  Svprd,  p.  1011,  n.  (m). 
iy)  See  Wood  t.  WJiite,  i  Myl.  &  C. 
p.  470. 


(«)  See  Lord  Basse  v. 
Dow.  442. 

{a)  Persse  v.  Persie,  2  Jur.  N.  S. 
551. 


Digitized  by  Microsoft® 


AS  TO   SPECIFIC  PERFOEMANCE.  1025 

Sir  T.  Plumer  held  the  case  to  be  perfectly  different  from  one  Ohap.  xviil. 

where  the  plaintiff  calls  upon  the  Court  to  declare  the  true  '■ — '■ — 

construction,  suhmitting  to  perform,  according  to  the  same  ; 
and,  his  opinion  being  against  the  plaintiff's  construction,  he 
refused  to  enforce  specific  performance  against  the  defen- 
dants according  to  the  construction  contended  for  by  their 
answer  (b). 

And  where  the  plaintiff  by  his  biU,  praying  the  perform-  Plaintiff 
ance  of  a  written  agreement,  offers   to   the  defendant   the  per^^  con- 
benefit  of  certain  subsequent  parol  variations,  the  Court  will  tract  with 

^           _  parol  Tana- 
decree  specific  performance  with  the  variations,  if  the  defen-  tiona  for 

dant  elect  to  take  advantage  of  them ;   or  otherwise  of  the  benefit, 
original  agreement  («).  '^^^"^ 

So,  where  the  plaintiff  by  his  biU  offers  to  perform  the  Parol  varia- 
agreement  (d),  and  the  defendant  proves  a  parol  variation,  defendant— 
the  Court  will,  at  his  request,  without  a  cross  bill,  decree  Xinl^^wi 
specific  performance  with  the  variation,  and  even  fix  the  defendant 

may  take 
plaintiff  with  the  costs  (e).  decree  with- 

out  cross  bill. 

The  decree  should  also  (imless  the  particular  circumstances  Decree  should 
of  the  case  render  such  a  direction  unnecessary,)  direct  the  couniB,  &c. 
usual  accounts  to  be  taken  of  the  rents  and  profits  of  the 
estate,  and  of  interest  on  the  purchase -money,  and  should 
order  payment  of  the  balance  due  from  the  purchaser,  and 
the  execution  of  the  conveyance,  and  delivery  of  the  deeds,  by 
the  vendor  (/) :  and  an  account  may  be  decreed  on  the 
footing  of  the  agreement ;  although,  as  in  the  case  of  a  lease, 
the  subject-matter  of  the  contract  has  expired  by  lapse  of 
time  befor.e  the  hearing  (^).  When  the  purchaser,  having 
paid  his  purchase-money  into  Court,  is  ascertained  to  be 
entitled  to  an  abatement  in  respect  of  deteriorations,  &c.,  the 

(5)  Clowes  T.  Higginson,  1  Ves.  &  B.,  v.  Lethhridge,  14  Ves.  585  ;  see  Jlig- 

see  p.  535.  ginton  v.  Clowes,  15  Ves.  525/yy 

(c)  MoUnson  v.  Page,  3  Russ.  114.  {/)  See  Seton  on  Decrees!  616. 

(d)  1  C.  P.  C,  N.  R.  353.  (g)  Wilkinson  v.  TorUngton,  2  Y. 

(e)  Fife  v.  Clayton,  13  Ves.  546;  &  C.  726. 
S.  C,  1  C.  P.  C,  N.  R.  351  ;  Gxoynn 
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Chap.  XVIII.  ascertained  amount  of  abatement  will  be  repaid  to  him  with 

Sect.  10.  '■ 


interest  (A). 


Abstraction 
of  part  of 
property  by 
vendor. 


Where  part  of  the  subject-matter  of  the  contract  is  ab- 
stracted by  the  vendor,  pendente  lite,  Equity  will  give  relief, 
even  upon  supplemental  bill  after  a  decree  for  specific  per- 
formance ;  and  in  order  to  assess  the  amount  of  damages,  has 
allowed  the  plaintiff  to  bring  an  action  to  ascertain  quantum 
damnificatus,  and  required  the  defendant  to  admit  the  neces- 
sary facts  (€) ;  but  now,  under  Lord  Cairns'  Act  (k),  wherever 
the  Court  has  jurisdiction  to  entertain  a  suit  for  specific  per- 
formance, it  may  award  damages,  without  sending  the  plaintiff 
to  Law. 


Decree  in 
vendor's  suit 
may  direct  a 
re-sale,  and 
payment  of 
tlie  deficiency 
by  purchaser. 


If,  on  a  bill  filed  by  the  vendor,  the  purchaser  be  considered 
unable  to  pay  what  is  due  in  respect  of  purchase-money, 
interest  and  costs,  the  decree  may  direct  that,  in  default  of 
payment,  the  premises  be  sold  for  the  purpose  of  satisfying 
the  amount  so  due ;  and  that  the  deficiency,  if  any,  be  paid 
by  the  purchaser  {t) :  and  the  vendor  can  prove  as  a  specialty 
creditor  (wi)  in  respect  of  such  deficiency  {%)  in  a  suit  instituted 
for  the  administration  of  the  assets  of  the  purchaser;  the 
amount  to  be  found  due  upon  the  reference  constituting  a 
judgment  debt  within  the  1  &  2  Vict.  c.  110,  s.  13  (o) ;  and 
being  proveable  in  bankruptcy  {p). 


A  direction  is  sometimes  inserted  in  the  decree  that  "  all 
other  necessary  parties  (if  any)  "  shall  join  in  the  conveyance  ; 
but  the  omission  of  these  words  is  wholly  immaterial ;  as  a 
direction  that  the  vendor  shall  convey  includes,  in  effect,  his 
mortgagees  and  aU  other  necessary  conveying  parties  (£). 


{h)  Ferguson  t.  Tadman,  1  Sim.  530. 

(i)  NeUon  Y.  Bridges,  2  Bear.  239, 
244. 

(Je)  21  &  22  Vict,  c.  27 ;  and  vide 
swprd,,  p.  899  et  seq. 

(Z)  See  Haydon  v.  Bell,  1  Beav.  337, 
343;  Rome  v.  Young,  3  Y.  &  0.  199; 
Duke  of  Beaufort  v.  Philips,  1  De  G. 
&  S.  821. 


(m)  s.  a. 

(m)  Rome  v.  Youmg,  4  T.  &  C.  204. 

(o)  Duke  of  BeoAifort  v.  PhiUips,  1 
De  G.  &  S.  321 ;  Popple  v.  Bamom, 
5  De  G.  &  S.  318. 

(p)  Ex  parte  Hunter,  6  Ves.  94 ; 
Bowles  T.  Rogers,  cited  il.  95. 

(j)  Minton  v.  Kimoood,  L.  E.  3  Ch. 
Ap.  614,  617. 
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The  usual  direction  as  to  the  conveyance  is  that  it  shall  be  ChMi.  xvill. 

settled  by  the  Court "  if  the  parties  differ  about  the  same  "  (r) :   ^^'  ^''' 

these  latter  words  wiU,  however,  it  seems,  be  omitted,  if  an  veylnce  being 

infant  is  a  necessary  party  to  the  conveyance  (s) ;  or  if  it  will,  settled  by  the 

by  Statute,  operate  to  convey  the  infant's  estate,  although  he 

may  not  actually  be  a  party  (t) ;  but  not  merely  on  the  ground 

of  his  being  interested  in  the  estate,  as  in  the  case  of  an  infant 

cestui  que  trust  whose  trustees  have  power  to  sell  and  give 

receipts  («).     In  one  case  the  decree  went  on  to  direct  that 

the  conveyance  should  contain  a  particular  clause  in  favour 

of  the  plaintiff  (a;)  :  but  it  does  not  appear  that  the  Court 

will,  in  general,  deliver  any  positive  direction,  or  declaration 

as  to  the  rights  of  the  parties  (y) :  if  the  decree  omit  the 

usual  direction  as  to  the  conveyance,  the  omission  may  be 

supplied  on  petition  (s). 

Under  the  old  practice,  if  the  matter  comes  before  the  Course  of 
Master,  the  practice,  as  settled  by  the  76th  Order  of  April,  Master's 
1828  (a),  was,  for  the  party  entitled  to  prepare  the  convey-  "w  pra^ke. 
ance  to  bring  the  draft  thereof  into  the  Master's  of&ce,  and 
give  notice  of  his  having  so  done  to  the  other  party;  and 
at  any  time  within  eight  days  after  such  notice,  such  other 
party  might  inspect  the  same  without  fee,  and  might  take  a 
copy  thereof  if  he  thought  fit :  and  at  or  before  the  expiration 
of  the  eight  days,  or  such  further  time  as  the  Master  in  his 
discretion  allowed,  such  other  party  was  obliged  either  to 
agree  to  adopt  the  conveyance,  or  to  signify  his  dissent  there- 
from, and  in  the  latter  case  he  had  to  deliver  a  statement  in 
writing  of  the  alterations  which  he  proposed  in  the  draft  of 
the  conveyance.  But  if  he  delivered  no  such  statement  in 
writing,  or  if  the  party  bringing  in  the  draft  refused  to  adopt  the 
proposed  alterations,  the  Master  proceeded  to  settle  the  con- 

(r)  Seton  on  Decrees,  608.  (x)  Blakedey  v.   Whietden,   1  Hs. 

(s)  Oalvert  v.  Godfrey,  2  Beav.  267 ;  183. 
but  see  Seton,  1197.  i^i)  Williams  r.  Teofe,  6  Ha.  254. 

(t)  Clieese  v.  Cheete,  15  L.  J.  N.  S.  (z)  Trevdyam  t.  Charter,  9  Beav. 

Ch.  28.  140. 

(«)  JRichardeon  v.  Ward,  11  Beav,  {a)  See  Edwards'  Orders,  27,  and 

378.  Dan.  Ch.  Prao.  by  H.  1191. 
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Chap.  XVIII.  veyance  according  to  the  practice  of  the  Court.    Aud  in  case 

'■ — '■ —  the  Master  adopted  the  proposed  alterations,  the  costs  of  the 

proceeding  were  borne  by  the  party  preparing  the  draft. 


Effect  of 
appeal. 


If  an  appeal  was  pending,  the  Master  nevertheless  pro- 
ceeded to  settle  the  conveyance,  and  only  its  execution  was 
stayed  (6). 


Exceptions  lay  to  the  Master's  certificate  (c) ;    but  if  no 
—cceptions  were  i 
the  parties  (d).J 


Exceptions 

certificate.       exceptions  were  filed  the  conveyance  had  to  be  executed  by 


New  practice.  Under  the  new  practice  the  Judge  settles  the  draft  in 
chambers,  and  sometimes  (e)  requires  it  to  be  laid  before  one 
of  the  conveyancing  council  of  the  Court  for  his  opinion.  A 
certificate  is  given  by  the  chief  clerk  approving  of  the  di-aft  as 
ultimately  settled ;  and  the  approval  of  the  Judge  is  signified 
by  a  memorandum  written  in  the  margiji  of  the  engrossment. 


Conveyance 
under  the 
Trustee  Act, 
1850. 


In  various  cases  of  necessary  parties  being  under  disabilities, 
a  conveyance  might,  formerly,  have  been  procured  under  the 
1  Will.  IV.  c.  60,  and  4  &  5  WUl.  IV.  c.  23  (/)  ;  and  now, 
under  the  13  &  14  Vict,  c,  60,  the  principal  provisions  of 
which  (ff)  we  have  already  noticed  (h),  the  Court  may  declare 
any  of  the  parties  to  the  suit  to  be  trustees  within  the  Act, 
and  vest  their  estate  and  interest  in  the  purchaser  (*). 


Conveyance  And  by  the  16  &  17  Vict.  c.  70,  when  any  person  having 

Vict.  c.  70,  in   Contracted  to  sell  any  land  becomes  lunatic,  and  the  contract 
vendor.  ""*'^''  ^^  ^°*  disputed,  or  is  such  as  the  Lord  Chancellor  thinks 


(5)  Qviynn  v.  LeOibridge,  14  Ves. 
585. 

(c)  LhyA  V.  GriffiOi,  1  Dick.  103 ; 
Wdkeman  T.  Diichess  of  Rvilamd,  3 
Ves.  504;  Moxkay  v.  Indemick,  1 
De  G.  &  S.  708,  711. 

(d)  1  Dan.  Ch.  Prao.  by  H.  1192. 

(e)  Re  Bmnett,  18  Jur.  33 ;  Harvey 
V.  Brooke,  9  Ha.  Append.  XI. 

(/)  See  In  re  Lowe's  Estate,  2  Ph. 


690 ;  and  on  the  Acts  generally,  see 
Lewiu  on  Trusts,  751,  et  seq.;  Mor- 
gan's Chancery  Acts,  76,  et  seq.;  Dan. 
Ch.  Prac.  1763,  et  seq. 

(g)  See,  in  particular,  sect.  30, 
(mprd,  p.  538. 

(A)  Suprd,  p.  534,  et  seq. 

{i)  For  form  of  such  a  declaration, 
with  the  consequent  directions,  see 
Hargreaves  y.  Wright,  cited  Seton,  616. 
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ought  to  be   performed,  or  a  specific  performance   of  the  Chap.  XVIII. 


contract,  either  wholly  or  so  far  as  the  same  remains  to 
be  performed,  has  been  decreed  either  before  or  after  the 
lunacy,  the  committee  of  the  estate  of  the  lunatic  may,  in 
his  name,  and  on  his  behalf,  by  direction  of  the  Lord  Chan- 
cellor, signified  by  an  order  to  be  made  on  the  petition  of  the 
plaintiff  or  any  of  the  plaintiffs  in  the  suit,  on  the  petition  of 
the  party  claiming  the  benefit  of  the  contract  with  the  lunatic, 
or  any  plaintiff  in  the  suit,  receive  and  give  an  effectual  dis- 
charge for  the  money  payable  to  the  lunatic,  or  so  much 
thereof  as  remains  unpaid,  and  make  such  conveyance  of  the 
land  to  such  person,  and  in  such  manner,  as  the  Lord  Chan- 
cellor may  order ;  and  such  conveyance  is  to  be  as  valid  and 
legal,  to  all  intents  and  purposes,  as  if  the  lunatic  had  been 
of  sound  mind,  and  had  executed  the  same  (/). 

Two  modes  of  proceeding  might,  formerly,  have  been  Conveyance 
adopted  when  a  party  refused  upon  order  to  execute  the  obtained  when 
necessaiy  assurance  :  the  first  under  the  1  WUl.  IV.  c.  36  (k},  ^"'^„"^"'** 
which  authorized  the  Court  to  appoint  one  of  the  Masters 
to  execute  the  conveyance ;  but  only  when  the  recusant 
party  had  been  in  prison  for  two  months  (I) :  or,  secondly, 
the  party  ordered  to  convey  might,  upon  his  refusal  or 
default  for  twenty-eight  days  after  tender  of  the  convey- 
ance, be  treated  as  a  trustee,  and  a  conveyance  might  be 
obtained  under  the  1  WiU.  IV.  c.  60,  s.  8  (m).  The  Trustee 
Act,  1850,  repealing  the  1  Will.  IV.  c.  60,  contains,  as  we 
have  seen,  an  express  provision  authorizing  the  Court  to 
declare  that  any  of  the  parties  to  a  suit  for  specific  per- 
formance are  trustees  within  the  meaning  of  the  Act,  and  to 
make  a  similar  declaration  as  respects  unborn  persons  in 
certain  cases  (n) ;  and  in  cases  coming  within  its  provisions, 
has  superseded,  although  it  does  not  repeal,  the  1  WiU.  IV. 
c.  36  (o). 

(j)  Sects.  122,   139 ;  see  13  &  14  {m)  See  Warburton  v.  Vaughan,  i 

Vict.  0.  60,  and  General  Orders  in  Y.  &  C.  247 ;  Thomas  v.  Gwyrme,  9 

Lunacy  of  the  7th  Nov.  1853,  r.  56.  Beav.  275. 

{h)  See  sect.  15,  rule  15.  (n)  13  &  14  Vict.  c.  60,  s.  30. 

(I)  See  9  Beav.  275.  (o)  See  Seton,  p.  688. 
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Chap.  XVIII. 
Sect.  10. 

Interest  on 
money  re- 
funded on 
appeal,  not 
generally 
allowed. 


■Ne  exeat, 
when  granted. 


We  may  here  remark,  that  where  money  has  been  paid 
under  a  decree  or  order,  which  is  reversed  on  appeal,  interest 
will  not  be  allowed  except  by  special  direction  {p) :  but  where 
money  has  been  recovered  at  Law,  Equity,  in  decreeing  its 
re-payment,  has  also  given  interest  {q). 

If  the  purchaser  have  accepted  the  title  {r),  or  the  title 
have  been  established  in  a  suit  against  him  for  specific  per- 
formance (s),  a  writ  of  ne  exeat  regno  will  lie  against  him,  if  it 
can  be  collected  that  he  intends  to  go  abroad  before  paying 
the  purchase-money  {t)  :  and  this,  although  his  intended 
absence  cannot  be  attributed  to  the  purpose  of  avoiding 
payment  (m)  ;  and  although  he  may  be  leaving  behind 
him  property  sufficient  to  answer  the  demand  («) :  and  the 
writ. will  be  marked  for  the  full  amount  of  the  purchase- 
money  (?/). 


Vendor's 
remedy  for 
payment  of 
money. 


If  the  purchaser  fail  to  pay  the  money  within  the  time 
named  in  the  decree  or  order,  an  attachment  may  issue  against 
him ;  or  the  vendor,  if  so  disposed,  may  move  to  rescind  the 
contract,  and  to  dismiss  the  bUl  without  costs  {£)  :  or  he 
might,  it  is  conceived,  move  for  a  resale  of  the  property  by 
the  Court,  and  for  the  payment  of  the  deficiency  (if  any)  by 
the  purchaser  (a). 


Decree  dis-  Where  the  vendor's  bill  is  dismissed  for  want  of  title,  the 

vendor's  bill—  Court  in  general  will  direct  him,  if  he  have  received  the 

de*'osH°when  deposit,  to  repay  it  with  interest  (b) :  or,  i£  in  the  hands  of 

ordered.  the  auctioneer,  would  probably  direct  the  vendor  to  concur 


(p)  Packer  v.  MorreU,  2  Ph.  469  ; 
and  see  3  Y.  &  C.  131. 

(g)  Toung  v.  Ouy,  8  Bear.  147. 

(r)  Goodwin  v.  Clarke,  2  Dick.  497; 
and  Jackson  v.  Fetrie,  10  Ves.  164. 

(s)  See  Haynes  T.  Wyse,  2  Mer.  472 ; 
Morris  v.  M'NeU,  2  Rubs.  604. 

(*)  Soehm  v.Wood,  Turn.  &  R.  332. 

(«)  See  Turn.  &  k.  345 ;  Stewart  v. 
OraJiam,  19  Yes.  313. 


(x)  See  Turn.  &  B.  338  ;  Dan.  Ch. 
Prac.  1538. 

(y)  Soehm  Y.  Wood,  Turn.  &  E.  332, 
345. 

(z)  Foligno  v.  MaHin,  16  Beav.  586. 

(a)  See  Nash  v.  The  Worcester  Com- 
missioners,  1  Jur.  N.  S.  973,  V.-C.  W. 

(6)  Sayes  v.  Bailey,  cited  Sug.  621 ; 
Lord  Anson  t.  Hodges,  5  Sim.  227  ; 
.  p.  179. 
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with  the  purchaser  in  an  order  for  its  payment  (c) :  hut,  where  Chap,  xvill. 


the  vendor's  hill  was  dismissed  on  the  ground  of  laches,  and 
without  any  decision  on  the  question  of  title,  Sir  J.  Wigram, 
V.-C,  refused  to  order  the  return  of  the  deposit ;  and  inti- 
mated that  such  an  order  should  only  be  made  in  cases 
where  the  decree  dismissing  the  bill  would  entitle  the  pur- 
chaser to  an  injunction,  if  the  vendor  attempted  to  enforce 
his  legal  remedies  upon  the  contract  i^d) :  so,  where  the 
vendor's  suit  for  specific  performance  was  dismissed  without 
costs  by  the  Court  of  Appeal,  reversing  a  decision  of  the 
Court  below,  and  the  purchaser  did  not  wish  for  any  order 
for  the  return  of  the  deposit,  unless  it  was  ordered  to  be  repaid 
with  interest,  the  Court  made  no  order,  and  left  the  defendant 
to  his  remedy  at  Law  (e). 

The  return  of  the  deposit  cannot  (/)  be  ordered  when  the 
purchaser's  bill  is  dismissed;  but  in  a  modern  case,  V.-C. 
K.  Bruce,  in  adhering  to  the  rule,  refused  the  vendor  costs, 
on  his  declining  to  return  the  deposit  (gr).  It  is  conceived 
that  in  such  a  case  the  Court  has  no  power  under  the  21  &  22 
Vict.  c.  27  to  award  damages  to  the  purchaser,  as  compensa- 
tion for  the  loss  of  his  deposit. 

If  a  bni  is   dismissed  on  grounds  which  would  not   in  Dismissal 

...  -ffitliout  pre- 

themselves  be  a  defence  to  an  action  at  Law,  it  does  not  judice. 
appear  to  be  necessary  to  express  in  the  decree  that  the 
disinissall  is  without  prejudice  to  the  legal  remedy  (A).  "Where 
the  dismissal  is  on  a  point  not  raised  by  the  pleadings,  the 
decree  is  made  without  prejudice  to  any  other  biU  by  the 
plaintiff  (i). 

Where  the  decree  or  order  directs  that  possession  of  the  Deliveiy  of 

possession. 

(c)  Bryant  t.  Bush,  i  Kuss.,  see  (/)  Supr&,  p.  179. 

p.  6 ;  Dan.  Ch.  Prao.  1284,  n.  (g)  Oee  v.  Pea/rse,  2  De  Gr.  &  S.,  see 

(d)  Southconib  v.  BUkop  of  Exeter,      346. 

6  Ha.,  see  p.  225  ;  and  see  Maddey  v.  (A)  %eeWedgwood  v.  Adams,Z  Bear. 

Booth,  2  De  G.  &  S.  718,  722.  105. 

(e)  Rede  T.  Oahes,  2  De  G.  Jo.  &  S.  (i)  C%  v.  Rufford,  5  De  G.  &  S. 
518;  L.  J.  Turner  expressed  noopinion.  768. 
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Chap.  XVIII.  premises  shall  be  delivered  up,  the  party  entitled  to  the  pos- 


session,  may,  on  its  heing  refused,  obtain  the  same  by  means 
of  a  writ  of  assistance  Qc). 


Section  11. 

As  to  costs. 

Costa,  as  a 
general  rule, 
are  borne  by 
unsuccessful 
litigant. 


(11.)  As  to  costs. 

In  Equity,  as  at  Law,  the  party  who  fails  is,  prima  facie, 
liable  to  costs  (I) :  and,  although  the  question  of  costs  rests 
entirely  in  the  discretion  of  the  Court  (m),  yet  it  is  for  the 
unsuccessful  litigant  to  show  (if  he  can)  the  existence  of 
circumstances  sufficient  to  negative  his  primd  facie  lia- 
bility (n) ;  and  the  present  disposition  of  the  Courts  appears 
to  be,  to  adhere,  with  considerable  strictness,  to  the  general 
rule.  It  has  been  curtly  observed  by  Lord  Cottenham,  C, 
"  Parties  may  have  more  or  less  reason  for  coming  here  ;  but 
the  question  is,  whether  those  who  are  right,  or  those  who 
are  wrong,  are  to  pay  the  costs  of  their  so  doing.  The  rule 
I  always  act  upon  is,  to  order  costs  to  be  paid  by  those  who 
are  wrong  "  (o). 


The  cases  upon  the  subject  may  be  conveniently  classified 
as  follows,  viz. : — 

1st.  Cases  where  the  general  rule,  fixing  the  unsuccessful 
litigant  with  costs,  is  enforced  with  more  than  ordinary 
stringency : 

2ndly.  Cases  where  it  is  merely  allowed  to  operate : 

Srdly.  Cases  where  it  is  modified,  so  as  to  deprive  the 
successful  litigant  of  his  costs,  whoUy  or  in  part : 


(h)  See  Cons.  Ord.  XXIX.  r.  S ; 
Dan.  Ch.  Prao.  957,  1185;  Seton, 
1228, 1229. 

(J)  Vancouver  v.  BlUs,  11  Ves.,  see 
468. 

(m)  Sug.  646 ;  Qerakty  v.  Malone, 
1H.L.  0.81. 


(n)  Vancov/ner  v.  Bliai,  ubi  supri. 

(o)  Hunter  v.  NocJcoldt,  2  Ph.  545  ; 
and  see  Green  t.  Briggt,  6  Ha.  633  ; 
and  Earl  Nelson  v.  Lord  Bridport,  10 
Beav.  305;  PaMiaon  v.  QraJum,,  2 
Sm.  &  G.  211. 
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And  4thly.  Cases  where  the  successful  litigant  is  wholly  Chap,  xviii. 

Sect*  11. 

or  in  part  fixed  with  payment  of  costs.  

As  to  the  1st  class  of  cases. — A  vendor,  obtaining  a  decree  Cases  where 
for  specific  performance,  has  been  held  entitled  to  costs  on  is  enforced 
the  special  ground  of  the  purchaser  having  persisted  in  an  yj*^  ™dinary 
objection  to  the  title  which  he  knew  had  been  decided  agaiast  stringency, 
another  purchaser,  in  a  former  suitQ?):  so,  where  a  bill  is 
dismissed  on  the  ground  of  misrepresentation  {q),  or  fraud, 
or  contains  groundless  imputations  of  moral  (r)  fraud  against 
the  defendant  (s),  or  where  the  claim  is  dishonourable  and 
contrary  to  moral  equity  (t),  or  against  a_clear  stipulation  in 
the  contract  (u),  the  dismissal  will  be  with  costs  :  so,  where 
the  unsuccessful  litigant  has  acted  fraudulently  in  the  subject- 
matter  of  the  suit,  or  has  acted  vexatiously,  and  refused  fair 
offers  of  accommodation,  the  decree  against  him  will  generally 
be  with  costs  (»). 

As  to  the  2nd  class  of  cases. — A  purchaser  resisting  specific  Cases  where 
performance,  on  grounds  which  the  Court  considers  clearly  is\iiowedto 
untenable,  wiU  not  be  relieved  from  costs  because  he  acted  "Pirate, 
under  counsel's  opinion  (y) ;  or  even  upon  the  recommenda- 
tion of  the  master  under  the  old  practice  (») ;  so,  where  he 
omitted  to  take  a  valid  objection  to  the  title  which  was  not 

(j>)  Biscoe  V.  WUhs,  3  Mer.  456.  Clowes  t.  Beck,  2  De  G.  M.  and  6.  731 ; 

(q)  Buxton  v.  Lister,  8  Atk.,  see  Sherwin  v.  Shakespeare,  17 'Bear.  267 ; 

387;  Vancouver  v.  Bliss,  11  Ves.  463.  5  De  G.  M.  &  G.  517  ;  and  see  Jones 

(r)  See    the    conclusion    of   V.-C.  v.  Farrell,  1  Be  G.  &  Jo.  208. 

Wigram's  judgment  in  MarsluiM  v.  (y)  Moling   y.  Mill,  1   Cox,  186 ; 

Sladden,  7  Ha.  444.  and  see  Firmin  v.  PuUin,  12  Jur. 

(»)  Morgan  and  Darey  on  Costs,  73  ;  410,  where  it  would  appear  that  a 

Seott  V.  Dunbar,  1  Moll.  442,  460  ;  trustee  acting  under  advice  was  never- 

LoMgley  v.   Fisher,  9  Beav.  90  ;   see  theless  fixed  with  costs ;  and  Peers  v. 

GlascoU  V.  liang,  2   Ph.    310,   322;  Ceeley,    15    Beav.    209;   Boulton   y. 

Knight  v.  Majoribamks,  2  Mac.  &  O.  Beard,  3  De  G.  M.  &  G.  608,  where  the 

16  •  Price  y.  Berrington,  15  Jur.  999.  fact  of  the  trustees  having  acted  on 

(ft  Davis  V.  Symonds,  1  Cox,  402,  counsel's  advice,  though  stated  at  the 

408,  and  other  cases  cited  in  Beames  bar,  does  not  appear  to  have  been 

on  Costs,  37,  proved,  and  is  not  noticed  in  the 

(w)  Williams    v.  Edwards,  2  Sim.  judgments ;  see  Lewin,  281. 

jrg  g3  (z)  Earl  Nelson  v.  Lord  Bridportj 

(x)  Morgan  and  Davey  on  Costs,  80  ;  10  Beav.  305. 

VOL    II  ^  ^' 
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Chap.  XVIII.  removed  tintil  after  the  bill  was  filed,  and  insisted  on  objeC' 

'■ — '■ —  tions  which  the  Court  considered  untenable,  he  was  orderec 

to  pay  all  the  costs  of  the  suit  (a) :  so,  where  he  is  held  bj 
his  conduct  to  hare  waived  the  usual  reference  as  to  th( 
title  (h),  or  any  particular  objection  arising  on  the  title  (c) 
and  he  has  rested  his  defence  on  the  question  of  title,  th( 
decree  against  him  will  be  with  costs  :  so,  where  the  vendor'i 
bill  is  dismissed  merely  for  want  of  title,  and  the  title  h 
clearly  bad,  the  decree  against  him  is  with  costs  (d),  althougl 
he  be  merely  a  trustee  for  sale  («),  or  although  the  title  hav( 
become  defective  through  the  accidental  destruction  of  th( 
deeds  subsequently  to  the  contract  (/) :  so,  where  a  purchase: 
had  objected  that  a  good  title  could  not  be  shown  unlesi 
certain  accounts  were  taken,  and,  this  being  resisted,  eacl 
party  filed  a  bOl  for  specific  performance,  the  Court,  holding 
the  purchaser  to  be  right,  made  a  decree  in  the  second  suit 
and  gave  him  the  costs  of  both  suits  (g). 


Cases  where 
general  rule 
is  modified  so 
as  to  deprive 
successful 
litigant  of 
costs,  -fflioUy 
or  in  part. 


As  to  the  3rd  class  of  cases  (A). — A  vendor  obtaining  £ 
decree,  has  been  refused  costs  on  the  ground  of  his  having 
unsuccessfully  contended  that  the  purchaser  had  waived  hii 
right  to  investigate  the  title  (i)  :  so,  a  vendor  has  been  refusec 
costs  where  the  purchaser's  objection  to  the  title,  althougl 
overruled,  has  been  considered  a  fair  objection  (k),  or  hai 
been  overruled  merely  on  the  authority  of  an  unreportec 
decision  (Z),  or  has  been  occasioned  by  the  vendor  or  his 
solicitor  (m) ;  or  has  arisen  from  a  mutual  misunderstand' 


(o)  Bndgea  v.  Longman,  24  Beav. 
27. 

(b)  Fleetwood  t.  Oreen,  15  Ves.  595j 
Margravine  of  Anspach  v.  Noel,  1 
Madd.  817. 

(c)  Bumell  v.  Brown,  1  J.  &  W. 
175. 

(d)  Walters  v.  Pyman,  19  Ves.  351; 
Playford  v.  Home,  3  Y.  &  J.  175  ; 
Blosse  V.  Lord  Olanmorris,  8  Bli,  62. 

(e)  SuprA,  p.  75. 

(/)  Bryant  v.  Suah,  i  Euss.  1,  5. 
(g)  BvArton  v.  Todd,  and  Todd  v, 
ffee,  1  Sw,  255,  262, 


(A)  See  Beanies  on  Costs,  39. 

(J)  M'Queen  v.  Farguhar,  11  Ves 
482 ;  Sideiotham  v.  Ba/rrington,  i 
Beav.  261. 

(k)  Cox  V.  OJiamierlainj  4  Ves.  631 
Powdl  y.  MaHyr,  8  Ves.  149;  SlavM. 
V.  Morris,  1  Ves.  &  B.  8  ;  Aislabie  v 
Rice,  8  Madd.,  see  261  ;  Thorpe  v 
Freer,  4  Madd.  466 :  see  M'Queen  v 
Farquha/r,  11  Ves.  482. 

(J)  Oorder  v.  Moi-gan,  18  Ves.  844 

(m)  See  Fenton  v.  Browne,  14  Vea 
144,  150;  Z>aJcin  v,  Cope,  2  Buss.175 
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ins'(n)  :  so,  where  the  title  was  not  clear  on  the  abstract  as  Cihap.  XVIII. 

^                                                                                                                      Sect.  11. 
delivered  before  biU  filed  (o) ;  or  the  vendor  has  refused  to   

furnish  necessary  evidence  in  support  of  the  title,  (although 
the  purchaser's  recLuisitions  embraced  unnecessary  evi- 
dence) (p) ;  or  where  he  has  obtained  a  decree  on  the  ground 
of  the  purchaser's  acc[uiescence  in  a  voidable  contract  (q). 

So,  the  dismissal  of  the  vendor's  bill  has  been  without 
costs,  in  cases  where  the  dismissal  was  merely  on  the  ground 
of  his  own  laches  in  applying  to  the  Court  (r),  or  of  the  title 
being  merely  doubtful  (s),  or  on  the  ground  of  agency  being 
denied  (i),  or  of  the  general  inaccuracy  of  the  transactions 
relied  on  as  constituting  the  contract  (u),  or  upon  a  ground 
of  defence  which  the  purchaser  did  not  resort  to  until  after 
the  institution  of  the  suit  (x) :  so,  where  a  purchaser  had,  in 
the  first  instance,  by  his  acts,  waived  the  time  for  completion, 
and  had  gone  on  for  some  time  inducing  the  vendor  to  incur 
expenses  to  perfect  his  title,  and  suddenly,  upon  discovering 
that  vacant  possession  could  not  be  given  according  to  stipu- 
lation, declined  to  complete  (y) :  so,  according  to  Lord  St. 
Leonards,  "  if,  after  a  bill  filed  for  specific  performance,  the 
plaintiff,  in  pursuance  of  a  power  in  the  instrument,  deter- 
mines the  contract,  the  bill  wiU  be  dismissed  without 
costs"  (a) :  so,  the  Court  has,  by  way  of  compromise,  refused 
to  fix  the  vendor  with  costs,  he  on  his  part  consenting  to 
give  up  his  legal  right  of  action  under  the  agreement  (a). 

(n)  Cdverley  v.  William,  1  Ves.  J.  &   B.   202,   374  ;   Slore  v.  Sutton,  3 

210,  213.  Mer.  237 ;  Tkorribury  v.  BeoiU,  1  Y. 

(o)  Anon.  v.  ColUnge,  3  Ves.  &  B.  &  C.  C.  C.  554 
143,  n.;  WUaon  v.   Clapham,  1  Jao.  («)  Marquis    Tovmshend   v.  Stan- 

&  W.  36.  groom,  6  Ves.,  see  341. 

(p)  NewaU  v.  Smith,  1  Jac.  &  W.  (x)  Winch  v.Winchesiet;  1  Ves.&B. 

263.  380  ;  and  see  3  Y.  &  C.  517. 

(?)  Dichenson  v.  Seron,  cited  Sug.  {y)  Nohes  v.  Lord  Kilmorey,  1  De 

630,  n.,  649.  Cr.  &  S.  444 ;  and  see  Deverell  v.  Lord 

(r)  Guest  r.  Ilomfray,  5  Yea.  &2i.  Bolton,   18  Vea.    505,    614;   suprd, 

(s)  Rose   v.  Calland,  5   Ves.  189 ;  p.  395. 
White  Y.  Foljambe,  11  Ves.  337,  352 ;  (s)  Sug.  654,  referring  to  Western 

WiOcox  V.  BeUaers,  Turn.  &  K.  491 ;  v.  Perrin,  3  Ves.  &  B.  197. 
but  see  Pyrke  v.  Waddvnghani,  10  Ha.  (a)  Buxton  y.  Lister,  3  Atk.  387; 

11.  and  see  a  De  G.  &  S.  346. 

({)  Howard  v,  Braithwaite,  1  Ves, 

t  li  Z 
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<2li|P-  ^^^^-      So,  a  purchaser  obtaining  a  decree  for  specific  performance, 

'■ — '■ —  has  been  refused  his  costs,  on  the  ground  of  the  inadequacy 

of  the  consideration  (&) :  so,  where  a  purchaser's  bill  for  the 
performance  of  a  contract  alleged  to  arise  out  of  corres- 
pondence, was  dismissed  on  the  ground  of  the  language  being 
equivocal  and  not  clearly  amounting  to  an  agreement,  costs 
were  refused  (c) :  so,  where  it  was  dismissed  on  the  ground 
of  delay,  and  the  vendor  had  not  objected  to  the  delay  (d), 
so,  also,  on  the  ground  of  the  defendant  having  in  his  answer 
alleged  fraud  and  circumvention,  which  he  failed  to  prove  (e), 
or  having  set  up  a  false  defence  which  the  plaintiff  has  been 
obliged  to  disprove  (/) :  so,  also,  on  the  ground  of  the  hard- 
ship of  the  case,  and  the  novelty  of  the  point  raised  (g). 

So,  where  the  vendor  has  by  a  will  subsequent  to  the 
contract  devised  the  property  to  an  infant,  or  in  such  a 
manner  as  to  render  a  suit  necessary,  his  estate  must  bear 
the  costs  (h)  :  but  if  the  will  be  prior  to  the  contract  it 
seems  that  no  costs  wUl  be  given  (i).  This  distinction,  which 
is  now  well  established,  does  not  seem  to  have  been  taken  in 
some  of  the  earlier  cases,  which  were  decided  without  refer- 
ence to  the  date  of  the  ■wdll  (k).  In  a  recent  case,  where  a 
suit  was  rendered  necessary  by  the  vendor  having,  subse- 
quently to  the  contract,  devised  the  estate  to  infants  who 
were  also  his  co-heirs,  and  the  purchaser,  while  desirous  of 
completing  the'  purchase,  claimed  exemption  from  payment  of 
interest  under  the  contract  on  the  ground  of  delay  on  the 
vendor's  part  in  making  out  his  title,  and  a  suit  was  insti- 
tuted by  the  vendor's  representatives,  the  Master  of  the  Eolls 

(6)  Burrowes  v.  Loch,  10  Ves.  470.        41 ;  Sanderson  v.  Chadwich,  2  N.  R. 

(c)  Stratford  v.  JBosworth,  2  Ves.      414. 

&  B.  348 ;  and  see  6  Ves.  341.  (t)  London   &    S.    W.    B.    Co.  T. 

(d)  FiHh  V.  Greenwood,  1  Jur.  N.  S.      Bridger,  4  N.  E.  261. 

866.  (t)  See  Wortham  v.  Lord  Dacre,  2 

(e)  Thomas  v.  PliiUips,  11  Jur.  80.  K.   &  Jo.  437,  wliere  the  vendor's 
V.-C.  K.  B.  estate  paid  the  costs,  but  the  date  of 

(f)  Field  \.ChurchUl,iS-ax.'iZ9,0.  the  will   is  not  given;    llinder    v. 

(g)  Job   v.  Bannister,  2  K.  &  Jo.  Streeten,  10  Ha.  18 ;  Bemnerman  v. 
382  ;  affirmed  5  W.  E.  177.  Clarice,  3  Drew.  632. 

(A)  Purser  r.  Darby,  i  K.  &  Jo. 

Digitized  by  Microsoft® 


AS  TO   SPECIFIC  PERFOEMAKCE.  1037 

decreed  specific  performance,  and  held  the  purchaser  liable  for  Chap,  xviii. 

the  whole  costs  of  the  suit  (I)  :  but,  on  appeal,  the  purchaser  '■ — '■ — 

was  held  to  be  wrongly  charged  with  the  costs,  so  far  as  the 
suit  related  to  getting  in  the  legal  estate  from  the  infants,  and 
an  apportionment  was  directed ;  L.  J.  Knight  Bruce  being  of 
opinion  that  they  ought  to  fall  entirely  on  the  vendor,  and 
Lord  Justice  Turner  that,  under  the  special  circumstances,  no 
costs  should  be  given  (m).  Where  the  vendor  dies  before  the 
completion  of  the  contract  intestate,  and  leaving  an  infant 
heir,  it  is  now  well  settled  that  no  costs  are  given  of  the 
necessary  suit  for  specific  performance  (n). 

So,  where,  after  the  contract,  one  of  several  vendors  became 
of  unsound  mind,  no  costs  of  a  suit  to  obtain  a  vesting  order 
were  given  (o) ;  so,  if  the  purchaser  elect  to  have  his  biLL 
dismissed,  upon  its  appearing  that  the  vendor  cannot  make  a 
title,  the  present  practice  seems  to  be  to  dismiss  the  bill 
without  costs  {p) ;  unless,  perhaps  ((?),  his  bill  alleges  that 
the  vendor  cannot  make  a  title  (r) :  so  costs  have  been 
refused  on  the  ground  of  delay  in  the  commencement  and 
prosecution  of  the  suit  (s). 

And  it  has  been  held  that,  if  a  biU  is  correctly  filed  on  the 
authority  of  a  reported  decision,  there  being  no  authorities  in 
conflict  with  it,  and  such  decision  is  reversed,  the  plaintiff 
may  thereupon,  on  motion,  dismiss  his  bill  without  costs  (t) : 
so,  where  the  plaintiff  has  been  misled  by  an  oversight  of 

(I)  Williams  v.  Oknton,  34  Beav.  (r)  Nicloson  v.  WordsworOi,  2  Sw. 

528.  365. 

(m)  S.  0.  h.  K.  1  Ch.  Ap.  200  ;  vide  («)  ThornliiU  y.  Glover,  3  Dru.  &W. 

supri,  p.  648.  195,  229 ;  Nunn  v.  Fabian,  L.  B.  1 

(»)  Morgan  &  Davey,  186 ;  Hanson  Ch.  Ap.  35,  41. 

V.  Lahe,  2  Y.  &  C.  C.  C.  328  ;  Armi-  (0  Robinson  v.  Sosher,  1  T.  &  C. 

tage  v.  Ashham,   1  Jur.  N.  S.  227  ;  C.  C.  7  ;  and  see  Sutton  Harbour  Com- 

Scott  V.  Scott,  11  W.  E.  766.  missioners  v.  Hitchins,  1  De  Q.  M.  & 

(o)  CressweU  v.  Haines,  8  Jur.  N.  S.  G.  170  ;  Dyhe  v.  Sendall,  2  De  G.  M. 

208.  &  G.  220;  contrd,  in  Ireland,  Crofiin 

(p)  Maiden  v.  Fyson,  9  Beav.  347;  v.  Murphy,  1  Jr.  Ch.  E.  233  ;  see  also, 

icim  V.  Loxham,  3  Mer.  429.  as  to  mutual  mistake,  Broughton  v 

(5)  See  Sug.  646,  n.  (c) ;  3  Myl.  &  Lashmar,  5  Myl.  &  C.  136. 
C.  710. 
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Chap.  XVIII. 
Sect.  11. 


the  Court,  as,  e.g.,  in  not  having  seen  what  were  the  pro- 
visions of  an  Act  of  Parliament  applicable  to  the  case,  he 
has  been  allowed,  in  motion,  to  dismiss  his  biU  without  costs, 
and  without  prejudice  to  his  right  to  file  a  new  bill  (m)  ;  so, 
where  the  defendant  puts  an  end  to  the  subject-matter  of  the 
suit ; — as  by  surrendering  a  lease  on  a  biU  being  filed  for  its 
assignment,  and  absconds  {x). 


litigant  is 
made  to  pay 
costs. 


Oases  where,  As  to  the  4th  class  of  cases. — It  not  unfrequently  happens 
tion  of  general  ^^^^  the  party  obtaining  a  decree  has  been  clearly  in  the 
Iiti2ant°i3^^^"'  wrong,  during  all  or  a  part  only  of  the  litigation ;  and  if  so,  he 
must,  as  a  general  rule,  pay  all  or  a  proportionate  part  (y)  of 
the  costs  of  the  suit :  e.  g.,  in  an  exceptional  case,  where  the 
plaintiff  obtained  a  decree  not  in  accordance  with  the  prayer 
of  his  biU  (2),  he  was  made  to  pay  the  costs  of  the  suit :  so, 
"  if  a  purchaser  file  a  bill  insisting  that  the  vendor  cannot 
make  a  title,  he  must  pay  the  costs,  whether  he  accept  or 
refuse  the  title  "  (a)  :  so,  if  a  purchaser,  being  a  plaintiff  and 
aware  of  objections  to  the  'title,  require  a  reference,  and,  ou 
the  chief  clerk  certifying  against  the  title,  agree  to  waive  the 
objections,  he  must  pay  the  costs  of  the  unnecessary  investi- 
gation (&) :  so,  if  prior  to  the  filing  of  the  vendor's  bill,  the 
contract  was  resisted  merely  on  the  ground  of  want  of  title, 
and  no  title  was  shown  before  bill  filed,  the  plaintiff,  although 
he  obtain  a  decree,  will  have  to  pay  the  costs  up  to  the  time 
when  he  showed  a  title  (c) ;  unless,  as  we  have  seen,  the 
purchaser  has  resisted  specific  performance  solely  on  other 
grounds  which  are  held  to  be  untenable  ((?)  ;  but  the  vendor 
is  liable  to  pay  the  costs  until  a  good  title  is  shown;  and  this, 


(«)  Lister  v.  Leather,  1  De  G.  &  Jo. 
361,  368. 

(a;)  Knox  v.  Brown,  2  Bro.  0.  C. 
186 ;  and  see  Goodday  v.  Sleigh,  1 
Jur.  N.  S.  201. 

{y)  See  Farrow  v.  Heet,  i  Beav.  25 ; 
Freer  v.  Sesae,  i  De  G.  M.  &  G. 
505. 

(z)  MorHmer  v.  OrcJuwd,  2  Ves.  jun. 
243. 

(a)  Sng.6i6,oiiiagNiclosony.Word3- 


worth,  2  Sw.  366,  but  -with  a  query  ; 
a  case  before  tha  Master  under  the 
old  practice. 

(5)  Bennett  v.  Fowler,  2  Beav.  302. 

(c)  Wileon  v.  AUen,  1  Jac.  &  W. 
623  ;  Lewin  v.  Gmit,  1  Euss.  330  ; 
Sug.  650  ;  Willdnson  v.  Hartley,  15 
Beav.  183,  188. 

(d)  Bridges  v.  Longman,  24  Beav. 
27;  s«pra,p.  1034. 
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although  the  purchaser,  by  his  answer,  unsuccessfully  insist  Chap.XVlll. 

on  the  alleged  illegality  or  abandonment  of  the  contract  (e) ;  "- — '- — 

or  even  the  general  costs  of  the  suit  (/)  except  such  costs  as 
have  been  occasioned  by  improper  contentions  or  objections 
made  or  taken  by  the  defendant  in  the  course  of  the  suit  (g) : 
so,  where  a  vendor,  when  before  the  Master,  abandoned  the 
ground  on  which  he  had  previously  relied,  but  established 
his  title  on  another  ground,  and  the  Master  reported  generally 
in  favour  of  the  title,  the  purchaser  was  allowed  the  costs  of 
the  reference  and  the  several  applications  to  the  Court  (h) : 
and,  as  a  general  rule,  if  a  party  having  committed  an  unin- 
tentional error  offers  to  the  aggrieved  party  all  that  he  is 
entitled  to,  and  this  is  refused,  such  refusal,  and  not  the 
original  error,  must,  for  the  purpose  of  determining  the 
liability  to  costs,  be  considered  to  be  the  cause  of  any  sub- 
sequent litigation  (i).  But  the  rule  will  not  prevail  where 
the  purchaser,  by  resisting  the  contract  on  grounds  other 
than  of  title  (Jc),  or  by  his  improper  conduct  (I),  or  claim  (m), 
has  occasioned  the  litigation;  or  where,  insisting  on  other 
objections,  he  has  not  accepted  the  vendor's  offer  to  procure 
evidence  which,  if  produced,  would  have  perfected  the 
title  (n) :  and  where  a  good  title  was  not  shown  until  after 
the  institution  of  the  suit,  by  the  production  of  evidence 
which  had  not  been  previously  required,  and  was  not  the 

(e)  Smith  v.  Leigh,  Sug.  648  ;  but  Abbott  v.  Sworder,  4  De  G.  &  S.  448  ; 

the  purchaser  will  not  be  allowed  the  Abbott  v.  Calton,  22  L.  J.  936  ;  Peers 

extra  costs  occasioned  by  this  unsuo-  v.  Sneyd,  17  Beav.  ISl  ;  Carrodus  v. 

cessful  defence,  S.  G.  Shwrp,  20  Beav.   56 ;   but  see  Sug. 

(/)  Knight  v.  Harden,  Beames  on  661,  652. 
Costs,   38  ;    TovmxcMd   v.    Champer-  (I)  Oxenden  v.  Zord  Falmouth,  cited 

nowne,  3  T.  &  C.  528.  Sug.  650. 

(gr)  S.   C.    WeddaU  v.   Nixon,    17  (m)  WyvilU  v.  Bishop  of  Exeter,  1 

Beav.  160.  Pri.  292  ;   Fife  v.  Clayton,  13  Ves. 

{h)  Fielder  v.  Higginson,  3  Ves.  &  546  ;  1  C.  P.  C.  N.  E.  351,  (costs  of 

B.  142 ;  Harrison  T.  Coppa/rd,  2  Cox,  cross  bill  filed  unnecessarily) ;  and  see 

318.  M'Nicoll  V.  Kay,  28  L.  J.  (Cb.),  20. 

(i)  See  and  consider  Cordingley  v.  (n)  Long  y.  Collier,  4  Euss.  269  ; 

Cheeseborovgh :  on  appeal,  4  De  G.  F.  Holwood  r.  Bailey,  ib.  271  ;  Tovmsend 

&  J.  379,  383,  and  judgment.  v.  Champemowne,  3   Y.  &  C.   520  ; 

(Jc)  Croome  v.  Lediard,  2  Myl.  &  Monro  y.  Taylor,  8  Ha.  70  ;  afErmed 

K.  293 ;  Scoones  y.  Morrett,  1  Bear.  3  Mac.  &  G.  713. 
251  ;  Taylor  v.  Brown,  2  Beftv.  180  ; 
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Chap.  XVIII.  cause    of    dispute,    the    purchaser    who    had    insisted    on 

'■ — '-^  untenable  objections,  was  ordered  to  pay  all  the  costs  of  the 

vendor's  suit  (o).  In  one  case,  where  the  plaintiff  had  agreed 
to  grant  a  lease  as  if  he  were  owner  in  fee  simple,  being,  in 
fact,  as  to  part  of  the  property,  only  entitled  as  lessee,  and 
his  title  was  not  disclosed  until  after  the  institution  of  the 
suit,  his  bill  for  specific  performance  was  dismissed  with 
costs,  notwithstanding  that  the  intending  lessee  had  primarily 
rested  his  defence  on  other  grounds  which  were  not  discussed 
at  the  hearing  (p). 

So,  if  a  purchaser  file  a  bill  for  specific  performance  with 
an  abatement  of  purchase-money,  the  question  of  abatement 
being  the  only  one  in  dispute,  if  he  fail  upon  this  point  the 
decree  for  specific  performance  will  give  costs  against  him  {q) : 
so,  also,  where  the  question  of  compensation  is  the  only 
material  one  in  dispute,  and  the  vendor's  non-compliance 
with  a  requisition  made  before  the  bill  was  filed  is  attribut- 
able to  the  unfounded  claim  for  compensation,  the  purchaser 
must  pay  the  costs  of  the  suit,  so  far  as  it  relates  to  that 
claim  (r) ;  but,  as  a  general  rule,  where  a  purchaser  obtains  a 
decree  for  specific  performance  with  compensation,  it  will  be 
with  costs  (s). 

So,  if  the  successful  litigant  introduce  upon  the  pleadings 
unfounded  allegations  affecting  the  character  (t)  of  his  oppo- 
nent, he  will  have  to  pay  the  costs  thereby  occasioned  (u). 
But  where  the  Court,  merely  on  the  ground  of  the  personal 
hardship   of  the  case  as  against  the  defendant,  refuses  to 


.  (o)  Bridges  v.  Longman,  24  Beav.  JolinB.    70 ;    see,    too,    Williamt   t. 

27  ;  and  gee  V.-C.  Wood's  statement  Edwards,  2  Sim.  78. 

of  the  rule,  Lyle  v.  the  Earl  of  Yar-  (a)  Zeylcmd  v.  Jllingworth,  2  De  Gr. 

borough,  Johns.  70,  77.  F.  &  Jo.  248  ;  Oedye  v.  J)u}ce  of  Moo- 

{p)  Baslccomb  v.  PhiUips,  6  Jur.  trose,  26  Beav.  45. 

N.  S.  363.  (t)  See  7  Ha.  444. 

(g)  Femster  v.  Turner,  6  Jur.  144,  (m)    Wright  v.  Howa/rd,   1   Sim.  & 

V.-C.  W.  ;  White  v.  Cuddon,  8  01.  &  St.  see  205  ;  Bower  v.  Cooper,  2  Ha. 

l<'-766.                                           .  408;  sea  Thomas  y.  PhiUipg,  11  Jur. 

(r)  £yle    v.   Earl   of    Yariorough,  80,  V.-C.  K.  R 
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enforce  specific  performance,  and  dismisses  the  bill,  it  will  Chap,  xviil. 

Sect.  11. 
not  make  him  pay  the  plaintiff's  costs  («).  

Where  a  purchaser  sets  up  a  defence  which  prevents  the 
plaintiff  from  obtaining  the  usual  reference  of  title  on  motion, 
and  fails  to  establish  it,  he  may  be  at  once  directed  to  pay 
costs  up  to  and  inclusive  of  the  hearing,  without  regard  to 
the  result  of  the  reference  {y). 

Where  the  defendant  submits  to  the  whole  demand  of  the  Costs,  when 
plaintiff,  and  to  pay  costs,  he  may  at  once  stop  all  further  submits  to 
proceedings  (z) ;  and,  if  the  question  of  liabUity  to  costs  be  pla^itiff's 
the  only  one  remaining  in  dispute,  it  has  been  held  that  the 
proper  course  is,  to  apply  to  the  Court  by  motion  or 
petition  (a)  :  and  where  a  plaintiff  omitted  so  to  do,  but 
brought  the  cause  to  a  hearing,  the  Court  refused  him  any 
costs  subsequent  to  the  time  at  which  his  original  demand 
had  been  submitted  to  (J).  It  was,  however,  unwillingly 
held  by  V.-C.  K.  Bruce,  that  this  course  could  not,  without 
the  defendant's  consent,  be  adopted  before  answer ;  inasmuch 
as  he  had  a  right  to  put  in  his  answer,  and  to  read  it  on  the 
question  of  costs  at  the  hearing  (c) :  and  in  a  later  case  (d) 
the  same  judge  refused  a  similar  application  by  a  plaintiff 
after  answer ;  but  merely  on  the  ground  of  the  novelty  of 
the  proceeding :   and  where  the  defendant  by  an  agreement 


{to)  Wedgwood  v.  Adams,  8  Bear.  and  see  Hennet  v.  Zuard,  12  Bear. 

10,3.  479 ;  Sentance  v.  Porter,  13  Jur.  980 

(i/)  Hyde   v.    DaUaway,    i    Bear.  V.-C.  W.  ;    and    see    Woodward   v. 

606.  MiUer,  16  L.  J.  N.  S.  V.-C.  K.  B.  16 

(z)  JDamer  v.  Earl  of  PortarHngton,  North  v.  G.  N.  E.  Co.,  2  Giff.  64 

2  Ph.  30  ;  Sivctl  v.  Ahraham,  8  Bear.  Nickolls  v.  Elford,  5  Jur.  N.  S.  264 

598,  and  cases  there  cited ;  lAU  v.  Tompson  v.  Knight,  7  Jur.  If.  S.  704 

RoUnion,  Beat.  85  ;  Sawyer  v.  Mills,  Wilde  v.   WUde,  10  W.  B.  368,  re- 

1  Mac.  &  G.  390 ;  Hennet  v.  Luard,  versed,  ib.  503. 

12  Beav.  479.  (c)  Langham  v.  Great  Northern  R. 

(a)  Sivell  v.  Alraham,  uU  suprA;  Co.,  1  De  G.  &  S.  505. 

Winter  r.   Vizitdli,  36  Leg.  Ob.  53,  (d)  M'Naughtony.  Hasher,  32  Jur. 

V.-C.  S. ;  Price  y.  Corp.  of  Penzance,  956.     See,  too,  Burgess  v.   Hill,   26 

4  Ha.  506  ;  Tapp  v.  Tamner,  20  L.  J.  Beav.  244  ;  WaUis  v.  WaUis,  i  Drew. 

559,  M.  K.     Sed  vide  infrd.  458. 

(!))  SiveU  V.  Abraham,  8  Beav.  598  ; 
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Chap.  XVIII.  for  compromising  the  suit  had  admitted  his  liability  to  costs, 
— — — '■ —  and  failed  to  fulfil  the  agreement,  but  subsequently  satisfied 
the  plaintiff's  demand  except  in  respect  of  costs,  Lord 
Langdale,  upon  motion  before  answer,  ordered  their  pay- 
ment (e).  The  rule,  however,  has  been  settled  by  a  recent 
decision  of  the  Court  of  Appeal,  in  which  it  was  laid  down 
that  the  Court  will  not,  on  motion  by  the  plaintiff  to  stay 
proceedings,  order  the  defendant  to  pay  the  costs  of  the  suit, 
unless  by  consent  (/) ;  Lord  Justice  Turner  remarking  that 
the  case  of  Sivell  v.  Ahraliam  had  been  misunderstood,  and 
that  aU  that  was  there  decided  was,  that  a  plaintiff  might 
apply  to  the  Court  to  stay  proceedings,  and  order  the 
defendant  to  pay  the  costs  of  the  suit,  and  that,  if  the 
defendant  made  no  objection,  the  suit  might  be  disposed  of 
in  that  way.  In  one  case,  V.-C.  Stuart,  whUe  refusing  the 
motion  as  irregular,  made  the  costs  of  it  costs  in  the  cause, 
as  "  being  a  well  meant  endeavour  on  the  part  of  the  plaintiffs 
to  put  an  end  to  a  useless  litigation  "  {g). 

■When  defen-  It  was  laid  down  (h)  by  Sir  J.  Wigram,  V.-C,  as  a  general 
ing  is  entitled  rule,  that  where  a  defendant  so  disclaims  as  to  show  that 
to  costs.  jjg  jj^g^^  jjQ  interest  in  the  property  when  the  hill  was  filed, 

he  is  entitled  to  his  casts  (*)  :  but  where  he  is  properly 
brought  before  the  Court  in  respect  of  an  interest  at  the 
time  the  hill  was  filed,  and  then  says,  "  I  now  abandon  my 
interest,"  it  is  a  question  of  discretion  with  the  Coiirt 
either  to  order  the  plaintiff  to  pay  the  defendant's  costs 
or  not;  with  reference  to  the  circumstances  which  may 
have  rendered  the  suit  necessary  or  proper  (Ic).    In  a  later 

(e)  Tapp  V.  Tanner,  20  L.  J.  Ch.  (h)  Gabriel  T.  SturgU,  6  Ha.  101  ; 

559.  and  see  Appleby  v.  DuJce,  1  Ha.  303  ; 

(/)  Wilde  V.  Wilde,  10  W.  E.  503,  Grig  y.  Sturgis,  5  Ha.  93. 

oTerruling  S.  O.  ib.  368 ;    and  see  (i)  See  Qlover  v.  Sogers,  11  Jur. 

Morgan  v.  G.  E.  R.  Co.,  1  H.  &  M.  1000,  E. 

78,   where  this  decision  was  reluc-  (i)  See  Ohrly  v.  Jenhins,  1  De  G. 

tautly  followed.    See,  too,  Dan.  Ch.  &  S.  543  ;  Staffurth  v.  Pott,  2  De  Q. 

Pr.  1263.  &  S.  571 ;  Benbow  v.  Domet,  11  Beay. 

(jr)  The   Ventilation    and  Sanitwry  369;  Fewster  \.  Turner,  6  Jur.  144, 

Improvement  Co.  v.  EdeUten,  2  N.  E.  V.-O.  W.  ;  Oumey  v.  Jachson,  1  Sm. 

53.  &  G..  97  ;  Ford  v.  White,  16  Bear. 
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case  (J)  the  rule  was  thus  stated  by  Lord  Eomilly  :  First,  where  Chap.  xvin. 

a  defendant  disclaims  in  such  a  manner  as  to  show  that  he  never '■ — '— 

had,  and  never  claimed,  an  interest,  at  or  after  the  filing  of  the 
bill,  then  he  is  entitled  to  his  costs ;  secondly,  if  a  defendant 
having  an  interest,  shows  that  he  disclaimed,  or  offered  to 
disclaim,  before  the  institution  of  the  suit,  there  also  he  is 
entitled  to  his  costs  (m) ;  and  thirdly,  that  where  a  defendant, 
having  an  interest,  allows  himself  to  be  made  a  party  to  the 
suit,  and  does  not  disclaim,  or  offer  to  disclaim,  till  he  puts 
in  his  answer  or  disclaimer,  in  that  case  he  is  not  entitled  to 
his  costs. 

Where  a  defendant  has  never  claimed  any  interest,  it  is 
not  necessary,  in  order  to  entitle  him  to  his  costs,  that  he 
should  have  given  notice  of  his  intention  to  disclaim  before 
the  bill  was  filed  {n) ;  but  if  he  omit  to  say  that  he  never 
claimed,  the  dismissal  will  be  without  costs  (o) ;  so  also, 
where  he  simply  alleges  that  he  was  applied  to  before  suit, 
and  did  not  "  refuse  "  to  disclaim  {p),  or  that  if  he  had  been 
applied  to  he  would  have  released  his  interest  {q).  A  person 
who  is  properly  made  a  defendant  ought  to  offer  to  be  dis- 
missed without  costs ;  and  if  the  suit  is  persevered  in  against 
him,  he  wUl,  in  such  case,  be  entitled  to  his  subsequent 
costs  (r).  Where  a  party  improperly  refuses  either  to  claim 
or  disclaim,  and  simply  remains  passive,  he  may,  it  seems,  be 
ordered  to  pay  costs  (s). 

Where  a  vendor,  having  a  bad  title,  files  a  bill  for  specific  Vendor  ob- 

'  taining  title 

120;  Ford  v.  LorA  ChesHrjleU,  16  Jo.  670.                                                pending  suit. 

Beav.  516  ;  Lock  v.  Lomas,  15  Jur.  (o)  Ohrly  t.  Jenkins,  1  De  G.  &  S. 

162 ;  WiUiams  y.  Lomas,  16  Jur.  pt.  543. 

2,  p.  94;  ffiorns  t.  Holton,  16  Jur.  (p)  Harrison  v.   Pennell,   4   Jnr. 

1077  ;  Burst  v.  ffurst,  22  L.  J.  546.  N.  S.  682. 

(?)  Ford  V.    Chesterfield,   16  Beav.  (?)  OolUns  v.  Shirley,  1  E.  &  M. 

616;  and  see  Bellamy  y.  Brickemdem,  638;    but  see  Gurney  v.  Jachson,  1 

4  K.  &  Jo.  670,  where  Lord  Eomilly's  Sm.  &  G.  97. 

statement  of  the  rule  is  approved  by  (r)  See  Talbot  v.  Kemshead,  4  K.  & 

V.-C.  W.  Jo.  93  ;  Savies  T.  Whitmore,  28  Beav. 

(m)  See  Wordy.  Sliakeshaft,  1  Dr.  617. 

&  S.  269.  («)  -Re  Primrose,  23  Beav.  590,  see 

(»)  Bellamy  v.  Brickenden,  4  K.  &  judgment. 
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Chap,  xvill.  performance,  and  his  title  is  perfected  pending  the  suit,  it  is 
^''*"   •^'      his  duty  to  offer  to  the  purchaser  his  costs  up  to  that  time, 
and  to  give  him  a  conveyance  (t). 


Possession - 
how  far  im- 
portant. 


In  general,  a  purchaser  is  less  favoured  on  the  question  of 
costs  when  he  has  taken  possession  of  the  estate  before  the 
title  is  made  out :  but  this  does  not  apply  to  cases  where, 
according  to  the  contract,  possession  is  to  be  taken  before  a 
title  is  shown ;  or  where  it  is  taken  at  the  instance  of  the 
vendor  (u).  A  purchaser  who,  for  many  years,  retained 
possession  without  payment,  and  refused  either  to  vacate  the 
contract  or  accept  the  title,  was  fixed  with  the  costs  of  a 
suit  by  the  vendor,  although  the  title  was  ascertained  to  be 
defective  (x). 


Deposit,  not 
set  off  against 
costs. 


Where  the  Court  has  actually  dismissed  a  purchaser's  bill 
with  costs,  it  wiU.  not,  on  a  subsequent  application,  allow  him^ 
to  set  off  against  them  the  deposit  paid  to  the  vendor,  but 
will  leave  him  to  his  legal  right  (y) ;  but  the  Court,  as  we 
have  seen,  has  refused  to  give  costs  unless  the  vendor  would 
return  the  deposit  («). 


Costs  of  case 
gent  to  Law. 


Where  a  defendant,  a  purchaser,  asked  for  a  case  to  be  sent 
to  a  Court  of  Law,  which  was  granted,  and  the  opinion  of  the 
Judges  was  against  him,  but  ultimately  the  bill  was  dis- 
missed with  costs  upon  another  ground,  he  was  allowed  his 
costs  at  Law  as  well  as  in  Equity  (a) :  but,  in  other  cases,  the 
costs  of  what  may  be  termed  collateral  litigation,  have  either 
been  refused,  or  have  been  thrown  upon  the  party  failing 
therein,  although  held  entitled  to  the  general  costs  of  the 
suit  (5).    It  would  appear  that,  as  a  general  rule,  such  costs 


(«)  Freer  t.  Messe,  i  De  G.  M.  &  G. 
505. 

(«)  See  Vancouver  v.  Sliss,  11  Ves. 
458,  see  464. 

(ic)  King  t.  King,  1  Myl.  &  K. 
442. 

(j/)  Williams  v.  Edwards,  2  Sim. 
84. 


(s)  Gee  V.  Peane,  2  De  G.  &  S. 
346. 

(a)  Forhes  T.  Peacock,  12  Sim.  528 ; 
the  Vice-Chancellor's  decision  on  the 
general  merits  was  rerersed  by  Lord 
Lyndhurst,  1  Ph.  717. 

(6)  See  Tovinsend  v.  Ckam/pemowne, 
3  Y.  &  C,  see  528  ;    Smith  v.  Leigh, 
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are  not  indvided  in  a  mere  order  for  payment  of  the  costs  of  Chap.  xvm. 

^  •'  Sect.  11. 


the  suit  (c). 

And  it  is  laid  down  by  Lord  St.  Leonards,  as  a  general  Costs  of  aeiiou 

•  T  ,  ,  .       .     at  Law. 

rule,  "  that  either  party  resorting  to  Law,  where  the  equity  is 

against  him,  wiU  be  fixed  with  the  costs  of  the  action "  {d) ; 

but  the  primd  facie  right  of  the  other  party  to  such  costs 

may  be  lost  by  his  neglecting  to  resort  to  Equity  so  soon  as 

the  action  is  commenced  at  Law  (e). 

Where  either  party  has  received  costs  under  an  order  or  No  interest 
decree  which  is  subsequently  reversed  on  appeal,  he  wiU  not,  \ll^  refunded, 
in  repaying  such  costs,  be  compelled  to  pay  interest  upon 
them  (/). 

A  mortgagee  has  been  refused,  as  against  the  mortgaged  Mortgagee 

estate,  his  costs  of  an  unsuccessful  suit  against  a  purchaser  of  unsuccessful 

for  specific  performance,  although  instituted  under  the  best  ^"'*" 
advice  {g). 

In  one  case  an  order  is  stated  to  have  been  made  on  the  Solicitor's 
petition  of  the  vendor's  solicitor,  restraining  the  vendor  from  chaBe-money. 
receiving,  and  the  purchaser  from  paying,  the  purchase-money 
until  the  solicitor's  lieir  for  costs  was  satisfied  (A). 

Where  the  suit  might  have  been  commenced  in  the  County  Costs  where 
„  ,,1  ,»,  p.  .,,,..       the  suit  might 

Court  under  the  recent  Acts  conterring  an  equitable  juris-  have  been 

diction  upon  County  Courts,  the  plaintiff,  if  he  succeed,  wiU  i^e"count^ 

only  be  allowed  such  costs  as  he  would  have  obtained  in  the  Court. 

County  Court  (i).     There  may,  however,  be  special  circum- 

V.-C.  1821,  cited  Sug.  648  ;  Grove\.  (/)  Small  v.  Attwood,  3  Y.  &  C. 

Bastard,  1  De  G.  M.  &  G-.  69 ;  but  131 ;  and  see  2  Ph.  469. 

see   Mackrell  v.  ffunt,  2  Madd.   34,  (g)  Peers  y.  Ceeley,  15  Beav.  209. 

37j  n.  (K)  Birch  v.  Padmore,  cited  1  Jur. 

(c)  Salkeld  v.  Johnston,  1  Mac.  &  Gr.  N.  S.  123,  and  as  Bovil  v.  Padmore, 
633.  7  De  G.  M.  &  G.  27. 

(d)  Sug.  653,  Staines  v.  Morris,  1  (i)  Simons  v.  McAdam,  L.  E.  6Eq. 
Yes.  &  B.  16.  324 ;  a  case  of  foreclosure.    And  see 

(c)  drover  v.  Sugdl,  3  Buss.,  see      a  case  before  V.-C.  "W.  referred  to  in 
433.  Scotto  V.  Heritage,  L.  E.  3  Eq.  212. 
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'^^^eefiF^'  ^*^^°®s  whicli  render  it  desirable  to  have  recourse  to  the 
Court  of  Chancery,  in  which  case  the  ordinary  costs  will  be 


given  (k). 


(k)  See  ScoUo  v.  SerUage,  ubi  supra. 


Tlie  following  classification  of 
several  cases  where  titles  have,  upon 
questions  of  construction,  law,  or  fact, 
been  considered  by  Courts  of  Equity, 
to  be  good,  or  bad,  or  too  doubtful  to 
be  forced  upon  a  purchaser,  may  be 
found  of  use. 

1.  Construction — Title  held  good  on 
questions  of : — Wcumeford  v.  Thomp- 
son, 3  Ves.  613,  obscure  power  of  sale: 
Jones  V.  Price,  11  Sim.  657 ;  Lane  v. 
Deienham,  17  Jur.  1005,  11  Ha.  188, 
power  of  sale  in  surviving  trustee  : 
JJord  Sendlesham  v.  Meux,  14  Sim. 
'  249,  discretionary  power    of    sale  : 
Mather  v.  Norton,  21  L.  J.  15,  V.-O. 
P.,  validity  of  power  of  sale  ;  Young 
"v.  Roberts,  15  Beav.  558  ;  Saloway  v. 
Strawbridge,  1  Kay  &  J.  371 ;  affirmed, 
7  De  G.  M,  &  G.  594  ;  Hind  ^.  Poole, 
1   Ifay   &  J.  383  ;   Tracey  v.  Law- 
rence, 2  Dre.  403,  validity  of  mortgage 
power  of  sale  :    Hamilton  v.  Buck- 
master,  power  of  sale  in  executor  over 
real  estate  :  Hull  v.  May,  3  K.  &  Jo. 
505,  competency  of  devisee  of  sur- 
viving trustee  to  make  good  title  : 
Balfowr  v.    WeUand,  16  Vea.    151, 
competency  of  trustees  to  give  dis- 
charges for  purchase-money,  (and  see 
cases  cited  supra,  Ch.  XIII.  s.  5) : 
Peers  v.  Sneyd,  17  Beav.  151,  power 
of  agent  to  contract  to  grant  lease ; 
Lord  BraybrokeY.InsJcip,  8  Ves.  417; 
Rushton   V.   Graven,   12    Pri.    599 
Jenkins    v.  Herries,  4    Madd.    67: 
Wood  v.   Richardson,   5    Jur.   623 
Clonmert  v.  Whittaker,  2  Jarm.  Wills. 
2nd  edition,  389  ;  Beaumont  v.  Lord 
Salisbury,  19  Beav.  198,  what  estate 
taken  under  will  or  settlement  :  Fil- 
lingham  v.  Bromley,  Turn.  &  E.  530, 
clause  of  forfeiture  for  non-residence ;' 


Mchols  V.  Hawkes,  10  Ha.  342,  du- 
ration of  annuity  charged  on  estate. 

2.  Construction — Title  held  bad  or 
doubtful  on  questions  of -.—Sheffield  y. 
LordMulgrave,  2  Ves.  J.  625,  whether 
lease   for   lives    passed  by   will,   or 
devolved  on  heir  as  special  occupant: 
WiU(X)x  V.  Bellaers,  Turn.  &  E.  491  ; 
and  see  Pyrke  v.   Waddingham,   10 
Ha.  1 ;  Preer  v.  Hesse,  4  De  G.  M.  & 
G.  495 ;  Goldney  v.  Crdbb,  19  Beav. 
338  ;  whether  devise  gave  an  estate 
tail,  Playford  v.  Hoa/re,Z  Y.  &  J.  176, 
estate  taken  under  will,  whether  legal 
or  equitable,  so  as  to  let  in  the  rule  in 
Shelley's    case  :    Colmore    v.    Tindal, 
2  Y.  &  J.  605,  legal  estate  where 
vested  under  limitations  in  a  settle- 
ment ;    (but  see   Beaumont  v.    Lord 
Salisbury,  19  Beav.  198) :  Okeden  v. 
Clifden,    2     Euss.    309,    whether    a 
general    devise  of    estates  "in    the 
kingdom    of   England"    passed    an 
estate  in  Wales  ;  Sharp  v.  Adcock, 

4  Euss.  374,  whether  the  fee  passed 
by  a  devise  without  words  of  inherit- 
ance :  Rogers  v.  Waierhouse,  4  Drew. 
329,  whether  the  fee  passed  under  the 
word  "  estate  :''  Nicholson  v.  Wright, 

5  W.  E.  431,  as  to  validity  of  appoint- 
ment of  new  trustees  :  Ashton  v. 
Wood,  3  Jur.  N.  S.  1164,  3  Sm.  &  G. 
436  ;  Stevens  v.  Austen,  7  Jur.  N.  S. 
873,  as  to  competency  of  devisee  of 
surviving  trustee  to  make  a  good 
title  :  Collier  v.  McBean,  L.  E.  3  Eq. 
323,  L.  E.  1  Ch.  Ap.  81,  estate  taken 
by  trustees  under  a  will :  Cooper  v. 
Denne,  4  Bro.  P.  0.  80,  and  1  Ves.  J. 
565,  construction  of  leasing  power : 
Crewe  v.  Vicken,  i  Ves.  97 ;  and 
Wilson  r.  Bennett,  5  De  G.  &  S.  475, 
power  to  sell  and  give  receipts  ;  Price 


\ 
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V.  Sircmge,  6  Madd.  159,  meaning  of 
the  expression  "legal  representative 
or  representatives :"  Casamajor  v. 
Strode,  2  Myl.  k  K.  706,  construction 
of  inolosure  act  :  Ma/rl  of  lAncoVn  v. 
Arcedechne,  1  Coll.  98,  extent  of 
descriptive  words  in  scliedule  to 
private  act :  NouaiUe  v.  Flight,  7 
Beav.  521,  extent  of  covenants. 

3.  Law  —  Titles  held  good  on 
questions  of ; — BumaJ>y  v.  Griffin,  3 
Ves.  271,  and  Nouaille  v.  Oreenwood, 
Turn.  &  E.  26,  validity  of  recovery  : 
rich  V.  Edwardt,  S  P.  Wms.  372, 
title  by  fine  and  estoppel :  Walker  v. 
BentUy,  9  Ha.  629,  merger  of  tithe  : 
Smith  T.  Death,  5  lladd.  371,  extin- 
guishment of  power  of  appointment 
by  a  recovery  :  Stanhouse  v.  Qaskell, 
17  Jur.  157,  title  depending  on  doc- 
trine of  election :  I/utwytoh  v.  Wlii- 
ford,  2  Bro.  C.  0.  248,  excessive  sale 
by  Court :  Powell  v.  Powell,  6  Madd. 
53,  non-joinder  of  infants  on  sale  by 
Court ;  Bishop  of  Winchester  v.  Payne, 
11  Ves,  194,  effect  of  decree  of  fore- 
closure on  mortgage,  incumbrancers 
not  being  parties  to  suit  :  Edc/worth 
v.  Edgworth,  12  Ir.  Eq.  81,  validity  of 
Bale  of  terms  for  raising  charges,  as 
against  infant  tenant  in  tail  in  re- 
mainder :  Dykes  v.  Taylor,  16  Sim. 
563,  power  of  Master  to  sell  before 
report  :  Poole  v.  Shergold,  1  Cox, 
160,  extent,  by  Crown,  in  hands  of 
sheriff,  unexecuted,  and  debt  com- 
promised :  Lord  Braybroke  T.  Inahip, 
8  Ves.  417,  Buffioiency  of  general 
release:  Bume  v.  Bentley,  5  De  G.  & 
S.  523,  performance  or  waiver  of 
breach  of  covenant  :  Bridges  v.  Long- 
man, 24  Beav.  27,  waiver  by  receipt  of 
rent  :  Havens  t.  MiddUston,  10  Ha. 
641,  sufiBciency  of  insurance  :  Currie 
V.  Nind,  1  Myl.  &  C.  17  ;  and  Butter- 
field  V.  Heath,  15  Beav.  408,  title 
against  voluntary  conveyance  :  Pros- 
ser  V.  Watts,  6  Madd.  59,  non-pro- 
duction of  early  deeds  :  Ex  parte 
Holland,  4  Madd.  483,  validity  of 
bargain  and  sale  of  copyholds,  from 
commissioners  in  bankruptcy,  direct 


to  purchaser  :   Minet  v.  Leman,   20  Chap.  XVIII. 
Beav.  269,  7  De  G.  M.  &  G.   340,         ^^°t-  1^- 
validity  of  exchange  of  land  of  differ- 
ent tenures   by  Inclosure    Commis- 
sioners: Lodge  r.  Lyseky,  4  Sim.  70, 
validity  of  power  of  sale,  as  against 
subsequent   judgments :     Biddle    v. 
Perkins,  4  Sim.  135 ;  Powis  v.  Oapron, 
ib.  138,  n.,  and  Nelson  v.  Callow,  15 
Sim.  353,  validity  of  unlimited  power 
of  sale  :  Russell  v.  Plaice,   18  Beav, 
21,  validity  of  power  of  sale  in  mort- 
gage   by    administratrix;    and   see 
Selby   V.    Cooling,     23    Beav.    418  ; 
Bridges  v.  Longman,   24   Beav.   27; 
Be  Chawner's  will,  L.  R.  8  Eq.  569, 
and  swprd,  p.  69  ;  (but  see  Sanders  v. 
Richards,  2  Coll.  568  ;  and  Whitmore 
V.  Dra^e,  19  L.  T.  243,  where  the 
Court  refused  to  insert  a  power  of 
sale  in  a  mortgage  :  and  Clarke  v. 
Royal  Panopticon  Co.,  4  Drew.  26)  : 
Bradshaw  v.  Fane,  3  Drew.  534,  title 
under  partition  :  Olass  v.  Richardson, 
2  De  G.  M.  &  G.  658,   vaUdity  of 
power  to  appoint  copyholds  :  Pepper- 
corn V.  Wayman,  5  De  6.  &  S.  230; 
that  copyholds    are    within  the   21 
Hen.  VIII.  u.  4,  authorizing  sale  by 
acting  executors ;  Kerr  v.  Pawson,  25 
Beav.  394,  effect  of  enfranchisement 
under  the  Copyhold  Acts  :  Falkner  v. 
Equitable  Rerersiona/ry  Interest  Society, 
4  Drew.  352,  power  of  mortgagee  to 
sell  under  special  conditions  :  Dray- 
son  v.  Pocock,  4  Sim.  283,  power  of 
trustees  appointed  by  Court  to  give 
receipts :  Howard  v.  Ducane,  Turn. 
&  R.  81,  validity  of  sale  to  tenant  for 
life  whose  consent  was  required  to  any 
exercise  of   the  power  :    Adams   v. 
Taunton,    5    Madd.   435,  power    of 
trustees,    accepting     trust,    to    give 
receipts  without  the  concurrence  of 
renouncing  trustee  :   West  v.  Bemey, 
1  Buss.  &  M.  451,  vaUdity  of  settle- 
ment by  donee  of  power  of  appoint- 
ment and  an  object  of  the  power  : 
Walmsley  v.  Jowett,  23  L.  J.  425,  ex- 
tinguishment of    power:    (and   see 
Moody  V.  Waltei-i,  16  Vea.  283,  312 ; 
Bitcoe  r,  Perkins,  1 V,  &  B.  485, 493) ; 
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Chap.  XVIII.  Hasher  r.  SuUon,  2  S.  &  S.  673,  title 
^°^-  ^^-  founded  on  destruction  of  eoutingent 
remainders :  Mole  v.  Smith,  Jac.  490, 
term  to  be  relied  on  as  a  sufficient 
protection  against  doWer  :  Smpnes  r. 
MorreU,  1  Bear.  251,  presumption  aa 
to  ownership  of  strips  of  waste : 
Clarice  v.  Hoyle,  3  Sim.  i99,  whether 
a  covenant  by  a  prior  purchaser  to 
pay  the  then  vendor  an  annuity, 
created  a  lien  on  the  estate. 

4.  Law — Titles  held  bad  or  doubt- 
ful on  questions  of:— Sose  v.  Callcmd, 
5  Ves.  186,  lay  impropriator  barred 
by  non-payment  of  tithes :  ShapUmd 
V.  Smith,  1  Bro.  C.  C.  75,  validity  of 
recovery :  Blosse  v.  Lord  Clanmorris, 
3  Bli.  62,  validity  of  recovery  as 
against  reversion  in  the  Crown : 
Stewart  v.  Marq.  Oonyngham,  1  Ir. 
Ch.  E.  535,  effect  of  a  fine:  Jervoise 
V.  Svke  of  Northumberland,  1  Jac.  & 
W.  659,  trust,  whether  executed  or 
executory,  and  whether  an  estate 
taU :  SUyper  v.  Fish,  2  V.  &  B.  145, 
whether  a  deed  operated  as  an  escrow : 
WheaU  v.  Hcill,  17  Ves.  80,  validity 
of  power  of  sale  introduced  in  settle- 
ment under  decree :  Maedonald  v. 
Walker,  14  Beav.  656,  validity  of 
exercise  of  power  of  sale  by  devisee  : 
Blachlov)  V.  Laws,  2  Ha.  40,  pre- 
mature sale  under  power :  CoUa/rd  v. 
Sampson,  i  De  G.  M.  &  Q.  224, 
effect  of  1  Vict.  c.  26,  on  execution 
of  power,  and  see  an  Article  xi.  Jur. 
N.  S.  107:  WoUey  v.  Jenkins,  23 
Beav.  53,  extinguishment  of  power  ; 
Bradshaw  v.  Fame,  3  Drew.  634, 
whether  the  ordinary  power  of  sale  and 
exchange  authorizes  a  partition : 
Cruse  v.  Noweli,  2  Jur.  N.  S.  636, 
validity  of  exercise  of  power  of  sale 
after  a  submortgage,  and  vide  supra, 
p.  49  ;  Langford  v.  Selmes,  3  K.  &  Jo. 
220,  in  estoppel:  Calvert  y.  Qodfrey, 
6  Beav.  97,  and  Oarmstone  v.  Gaunt, 
1  Coll.  577,  582,  jurisdietiou  of 
Court  to  sell  infant's  estate:  Crad- 
dodk  V.  Piper,  14  Sim.  310  :  Greycoat 
Hospital  V.  Westminster  Improvement 
Commissioners,  1  De  G.  &  Jo.  531, 


legal  liability  to  judgments :  CowgiU 
V.  Lord  Oxmantown,  3  Y.  &  C.  369, 
validity  of  exchange  under  a  power : 
Barday  v.  Raine,  1  Sim.  &  S.  449, 
whether  covenant  for  production  of 
deeds  ran  with  land :  UoaTce  v.  Kidd, 
5  Ves.  647,  destruction  of  contingent 
remainders:  Wood  v.  Beetlestone,  1 
Kay  &  J.  213,  -power  of  tenant  for 
life  of  copyholds  to  bar  contingent 
interests  under  1  Will.  IV.  c.  47: 
Nidoson  v.  Wordsworth,  2  Sw.  365, 
whether  release  operated  as  a,  dis- 
claimer ;  Johnson  v.  Legard,  Turn.  & 
K.  281,  validity  of  limitations  to  col- 
laterals in  settlement:  Sidehottom  v. 
Barrington,  4  Beav.  110,  conflicting 
claims  of  assignees  in  bankruptcy  and 
insolvency ;  Bristow  v.  Wood,  1  Coll. 
480,  whether  land  bound  by  cove- 
nant of  which  purchaser  had  notice : 
Law  V.  Vrlwin,  16  Sim.  377,  merger 
and  breach  of  trust:  WiUiams  v. 
Bland,  2  Coll.  675,  sufficiency  of 
probate  in  Consistorial  Court  to  keep 
up  representation  to  prerogative  exe- 
cutor. 

6.  Fact  —  Titles  held  good  on 
questions  of: — Moling  r.  Hill,  1  Cox, 
186,  possible  forfeiture  of  life  estate 
by  donee  of  power,  and  consequent 
extinguishment  of  power:  McQueen 
V.  Farquhar,  11  Ves.  467,  suspicion 
of  fraud  insufficient:  Green  v.  Ptife- 
ford,  2*Beav.  70,  notice  not  followed 
up  by  proceedings :  Bowarth  v. 
Smith,  6  Sim.  161,  reference  in 
codicil,  raising  question  as  to  exist- 
ence of  another  will:  Simpson  v. 
Gutteridge,  1  Madd.  609,  presumed 
extinguishment  of  ancient  fee-farm 
rents:  Hillary  v.  WaUer,  12  Ves.  239, 
and  Nouaille  v.  Greenwood,  Turn.'.ft 
E.  26,  29,  presumption  of  reconvey- 
ance of  legal  estate  ;  Gibson  v.  Clarke, 
1  Jac.  &  W.  169,  and  Monch  v. 
Hushisson,  1  Sim.  280,  presumption 
of  ancient  grants;  Long  v.  CoUi^, 
i  Euss.  267,  identity  of  copyholds: 
Major  V.  Ward,  5  H.  A.  604,  identity 
of  land  in  respect  of  which  allot- 
ments   are    claimed:     Oauston    v. 
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MacUew,  2  Sim.  242,  preanmption  of 
payment  of  old  judgments :  Emery  r. 
Grocock,  6  Madd.  54,  and  Townsend  v. 
Champemovm,  1  Y.  &  J.  538,  presump- 
tion of  surrender  oftenn;  presumption 
of  custom  in  manor  :  Ooold  v.  White, 
Kay,  683  ;  Scott  v.  Nixon,  3  Dru.  & 
W.  388;  2  Con.  &  L.  185;  and  Tut- 
kin  V.  Bogen,  1  J.  &  L.  36,  72,  bar 
under  statutes  of  limitations  and  nvl- 
htm  tenypua:  AUxamder  v.  Orosbie, 
1  J.  &  L.  66,  nonproduction  of  old 
deeds:  Sinks  v.  Lm-d  Rokebtj,  2  Sw. 
224,  estate  whether  tithe  free : 
Martin  y.  Cotter,  3  J.  &  L.  609,  re- 
servation of  manorial  rights,  clearly 
none  existing  (and  see  Seaman  y. 
Vawdrey,  16  Ves.  390)  :  Flower  v. 
Hwrtopp,  6  Beav.  476,  right  of 
entry  which  cannot  be  exercised : 
Spencer  y.  Topham,  22  Beay.  673, 
title  depending  on  validity  of  a  prior 
sale  by  a  client  to  his  solicitor. 

6.  Fact — Titles  held  bad  or  doubt- 
ful on  questions  of: — Ha/rHey  v.  Smith, 
Buck,  368,  title  depending  on  the 
unascertainable  iona  fides  of  the 
transaction  (and  see  Smith  y.  Death, 
5  Madd.  372):  Lawes  v.  Lv^h,  14 
Ves.  647,  act  of  bankruptcy,  although 


no  debt  shown  to  exist :  Beale  y.  Chap.  XVIII. 
Symxmda,  16  Beav.  406,  insufficiency  Sect.  11. 
of  evidence  that  a  party  was  merely 
a  trustee :  Boswetl  y.  Mendham,  6 
Madd.  373,  (and  see  Weir  v.  Cham- 
ley,  1  Ir.  Ch.  R.  295,)  evidence  re- 
quired of  fairness  of  transaction  be- 
tween father  and  son :  Sloper  y. 
Fish,  2  V.  &  B.  145,  whether  a  deed 
operated  as  an  escrow :  Stapylton  v. 
Scott,  16  Ves.  272,  wiU  suggesting  a 
doubt  of  testator's  title  ;  Grove  v. 
Bastard,  2  Ph.  619,  disputed  wiU: 
Cann  v.  Cann,  1  S,  &  S.  284,  com- 
mission of  bankrupt,  before  contract, 
against  vendors,  although  not  pro- 
ceeded in :  Pierce  v.  Scott,  1  Y.  &  C. 
257,  rotation  of  sale  :  Tovmsend  v. 
Champemown,  1  Y.  &  J.  538,  identity, 
whether  lands  parcel  of  manor: 
Fort  y.  Clarice,  1  Eubs.  601,  insuffi- 
cient evidence  of  pedigree :  Larldn  v. 
L(yrd  Basse,  10  Ir.  Eq.  70,  and 
Shackleton  y.  Sutdiffe,  1  De  G.  &  S. 
609,  liability  to  repairs  or  easements: 
Webb  y.  Eirby,  3  Sm.  &  G.  333, 
7  De  G.  M.  &  G.  376,  doubt  as  to 
whether  a  person  on  whose  life  the 
vendor's  title  depended  was  in  fact 
alive. 
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CHAPTER  XIX. 

AS  TO  KEGISTKATION  OF  TITLE. 

Chap.  XIX.  Since  the  last  edition  of  this  work,  an  attempt,  practically  an 
abortive  one,  has  been  made  to  facilitate  the  transfer  of  land 
and  the  proof  of  title  by  the  establishment  of  a  general 
registry,  and  of  a  mode  of  procedure  for  obtaining  a  judicial 
declaration  of  title.  With  this  double  object  two  statutes 
were  passed  in  the  same  session  of  Parliament;  the  one, 
intituled  "  An  Act  to  facilitate  the  Proof  of  Title  to,  and  the 
Conveyance  of,  Eeal  Estate,"  commonly  known  as  the  Land 
Eegistry  Act  (a) ;  the  other,  the  Declaration  of  Title  Act, 
1862  (b).  Neither  of  these  statutes  has,  to  any  appreciable 
degree,  affected  the  law  or  practice  of  conveyancing ;  the 
latter  has,  in  fact,  hitherto  remained  almost  a  dead  letter; 
whUe  under  the  former,  (which  in  all  probability  will  shortly 
be  repealed,)  so  few  titles,  as  compared  with  the  anticipated 
number,  have  been  registered,  that  its  failure  can  only  be 
regarded  as  scarcely  less  complete  (c). 

Limits  of  The  first  part  of  the  Land  Eegistry  Act,  which  was  passed 

i?BO"istrv" ' 

°       '  in  1862,  under  the  auspices  of  Lord  Westbury,  contains  the 

provisions  as  to  the  registration  of  real  estates  and  the  title 
thereto.  The  registry  is  confined  to  estates  of  freehold  tenure, 
and  leasehold  estates  in  freehold  lands  (d) ;  and  application 
for  registration  of  title  may  be  made  by  any  of  the  following 

(a)  25  &  26  Vict.  c.  53.  the  15th  October,  1862,  and  the  10th 

(6)  25  &  26  Vict.  e.  67.  January,   1868,  Was  only  507,  and 

(c)  From  statistics  furnished  by  the  that  the  business  of  the  office  was 

Begistrar  to  the  House  of  Lords,  it  decliniug. 

appears    that  the  total  number   of  (cQ  Sect.  3;   and  as  to  leaseholds, 

applications  for  registration  between  see  sect.  26. 
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persons,  viz. — ^the  owner  or  the  collective  owners  of  the  fee-    Chap,  xix. 
simple,  or  who  have  the  power  of  acquiring  the  same ;  persons  and  by  whom 
who  have  the  power  of  appointing  the  fee-simple;  trustees  re^tomay" 
for  sale  of  the  fee-simple ;  the  owner  of  the  first  estate  of  ^^  ™*^®' 
freehold  and  first  vested  estate  of  inheritance  ;  any  purchaser 
of  a  fee-simple,  where  his  contract  empowers  him  so  to  do,  or 
the  vendor  consents ;  and  any  person  authorized  to  do  so  hy 
the  Court  of  Chancery  (e) ;  and  the  existence  of  charges  and 
incumbrances  is  to  be  no  bar  to  the  application  (/).     It  has 
been  held,  that  trustees  having  the  legal  estate  in  the  land, 
but  only  a  power  to  sell  with  the  consent  of  the  beneficial 
tenant  for  life,  are  not  trustees  for  sale  of  the  fee-simple 
within  the  meaning  of  the  Act  (^). 

The  application  may  be  either  for  registration  of  the  title  Eegiatration 
as  indefeasible,  or  for  registration  without  an  indefeasible  gible  title, 
title.  In  the  former  case  no  title  is  to  be  accepted,  unless  it 
shall  appear  to  be  such  as  a  Court  of  Equity  would  hold  to 
be  a  valid  marketable  one  (h) ;  and  any  doubt  upon  the  point 
is  to  be  referred  to  the  Judge  of  the  Court  of  Chancery 
appointed  for  the  purpose  (i).  The  application  to  the  Court 
may,  it  seems,  be  made  ex  parte;  but  in  such  a  case,  a 
statement  in  Avriting  of  the  facts  ought  to  be  prepared 
for  the  opinion  of  the  Court,  and  certified  by  the  Eegis- 
trar  Qc). 

If  the  title  appear  to  be  good  and  marketable,  the  applicant  Particulars  to 
is  to  furnish  to    the  Registrar,   for  the    purpose    of  being  tore^Sta^!^ 
settled  by  him,  an  exact  description  of  the  land  (Z),  and  a 
statement  of  the  persons  interested,  and  of  the  nature  of  their 

(e)  See  sect.  31,  where  the  Court  M.  E.  is  the  Judge  appointed  for  the 

of  Chancery  has  made  a  declaration  purpose, 

of  title  under  the  25  &  26  Vict.  (h)  iJe  Kmnard,  11  Jur.  N.  S.  27 ; 

g  (57  Se  Drew's  Estate,  L.  E.  1  Ch.  Ap. 

(/)  Sect.  4  ;  and  see  Re  Kennard,  126. 

11  Jur.  N.  S.  27.  (0  The    word     "land"    ipcludes 

(a)  Bradish   v.   Ettames,    10  Jur.  corporeal  and  incorporeal  heredita- 

N.  S.  251.  ments ;    see    interpretation    clause, 

(h)  Sect.  5.  sect.  140. 

(*)  Sect.  6,  and  see  sect.  121.    The 


M  M  2 
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1052  AS  TO  EEGISTKATION  OF  TITLE. 

Chap.  XIX.  estates,  and  of  the  incumbrances  (to)  affecting  the  land.  Unless 
expressly  mentioned,  minerals  are  to  be  deemed  as  not  in- 
cluded in  the  description  (n). 

Notice  of  When  the   Eeeistrar    has    settled  the  description  of  the 

intention  to  . 

register.  land,  the  identity  of  which,  except  in  the  case  of  incorporeal 

hereditaments,  is  to  be  established  by  the  deposit  of  a  plan, 

and  has  satisfied  himself  as  to  the  title  shown,  he  is  to  notify, 

by  public  advertisement,  his  intention  to  register  the  land 

with  an  indefeasible  title  at  the  expiration  of  a  period  of  not 

less  than  three  months  from  the  date  of  the  advertisement  (o) ; 

and  notice  is  also  to  be  served  on  every  adjoining  occupier,  and 

the  other  persons  mentioned  in  the  Act  (p).     Subject  to  a 

right  of  appeal  to  the  Judge,  the  Eegistrar  has  power  to  decide 

on  all  objections  or  claims  which  may  be  made  against  the 

registration  (q). 

Completion  of  If  the  applicant  establishes  his  right,  the  registration  is  to 
regis  ra  ion.  ^^  effected  as  follows  : — First,  the  Eegistrar  is  to  enter  in  the 
"  Eegister  of  Estates  with  an  indefeasible  title  "  the  descrip- 
tion of  the  property,  with  a  plan  annexed,  and  with  a  number 
referring  to  the  record  of  title ;  secondly,  he  is  to  enter  in 
"  the  Eecord  of  Title  to  Lands  on  the  Eegistry,"  an  exact 
statement  of  the  existing  estates,  powers,  and  interests  in  the 
land,  with  the  names  and  descriptions  of  the  persons  who  are, 
or  may  become,  entitled  thereto ;  and  thirdly,  he  is  to  enter 
in  "  the  Eegister  of  Mortgages  and  Incumbrances,"  under  the 
same  number,  an  account  of  all  charges  and  incumbrances 
affecting  the  property,  or  the  estate,  or  interest  therein  of  any 
person  named  in  the  record  of  title  (r).  In  a  recent  case, 
where  A.  and  B.,  adjoining  owners,  mutually  covenanted  to 
pay  their  proportionate  shares  of  the  expense  of  keeping  a 
private  road  in  repair  for  their  joint  use,  and  the  deed  con- 
tained a  proviso  that  such  expenses  should  be  a  charge  in 


(m)  As  to  what  is  an  incumbrance  as  to  contents  of  the  advertisement, 

within  the  Act,  see  sects.  27  &  140.  (p)  Sect.  12. 

(«)  Sects.  7  &  9.  (g)  Sect.  13. 

(o)  Sects.  10  &  11 ;  and  see  sect.  12,  (»•)  Sect.  14. 
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Equity,  and,  so  far  as  circumstances  would  admit,  at  Law  also,    Chap.  XIX. 
upon  the  owners  for  the  time  being  of  the  several  properties, 
it  was  held,  upon  A.  proceeding  to  register  with  an  indefeasible 
title,  that  this  proviso  did  not  constitute  a  charge  which  B. 
could  require  to  be  entered  on  the  record  of  title  (s). 

The  several  books  of  registry  are  to  be  open  for  inspection  Books  may  be 
by  owners,  mortgagees,  or  incumbrancers  whose  names  are  ^'^P®''  ®  • 
entered  on  the  record ;  but  no  other  person  is  to  have  the 
privilege  of  inspection,  except  by  order  of  the  Court  (t). 

Full  powers  are  given  to  the  Eegistrar  of  determining  the  Diecretionary 

mode  of  entry,  and  any  disputed  question  of  boundary,  with  KegUtrar^as 

power  to  refer  any  question  of  construction,  or  of  doubtful  *°  ""^^^  ™*y 
•'    ^  be  entered  on 

right  or  interest,  to  the  Judge.  The  names  of  parties  entitled  the  register, 
to  the  proceeds  of  any  trust  for  sale  of  registered  lands,  or  to 
any  principal  money  to  be  raised  by  virtue  of  any  charge  or 
term,  are  not  to  be  entered  in  the  register,  unless  the  Eegis- 
trar thinks  fit ;  but  the  estate  of  the  trustees  is  to  be  defined, 
and  the  purposes  of  the  trust  shortly  described  (w). 

Subject  to  any  exception  or  condition  mentioned  in  the  When  an 

IflO  A^^flAI  nip 

record  of  title,  and  to  any  reserved  right  or  registered  incum-  im^  arises, 
brance,  the  persons  originally,  and  from  time  to  time,  named 
in  the  record  of  title  are,  for  the  purposes  of  any  sale,  mort- 
gage, or  contract  for  valuable  consideration  by  such  persons, 
as  from  the  date  of  registration,  or  from  such  time  as  shall  be 
fixed  by  the  Eegistrar,  to  be  deemed  indefeasibly  entitled  as 
against  all  persons,  including  the  Crown  (x) ;  and  no  infor- 
mality in  the  proceedings  previous  to  the  making  of  the  entry 
is  to  be  ground  for  setting  it  aside  (y).  Before  final  registra- 
tion the  applicant  and  his  soliciter  or  agent  must  state  on 
oath  that  all  deeds,  wiUs,  and  writings  relating  to  the  title  of 
the  lands,  and  all  facts  material  to  the  title,  and  all  charges, 

(j)  Se  Drew's  Estate,  L.  R  2  Eq.  vision  is  repeated. 

206.  (")  See  sects.  16  to  19. 

(<)  Sect.  15 ;   and  see  sect.   137,  ix)  Sect.  20. 

where,  with  slight  variation,  this  pro-  (y)  Sect.  21. 
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Chap.  XIX.  contracts,  and  dealings  affecting  the  property  have,  to  the  beat 
of  their  belief,  been  made  known  to  the  Eegistrar  (a) ;  and 
provision  is  made  for  the  security  and  payment  of  costs  by 
the  applicant  (a). 


Registration 
without  an 
indefeasible 
title. 


The  Act  then  provides  for  registration  -without  an  inde- 
feasible title  by  any  person  who  can  satisfy  the  Eegistrar  that 
he,  or  the  party  through  whom  he  claims,  has  been  in  actual 
continuous  undisturbed  possession  as  owner  in  fee-simple, 
for  a  period  of  ten  years,  and  the  Eegistrar  must,  in  the 
record  of  title,  define  the  time,  event,  or  circumstance  from 
and  after  which  an  indefeasible  title  is  to  attach,  and  on  the 
happening  thereof  the  Judge  may^  direct  the  land  to  be 
transferred  to  "  the  Eegister  of  Estates  with  an  indefeasible 
title  "  (6). 


General 
proTisions  as 
to  title. 


Land-tax,  succession-duty,  tithe-rent  charge,  rents  payable 
to  the  Crown,  rights  of  way,  and  other  easements,  &c.,  leases, 
or  agreements  for  leases,  not  exceeding  twenty-one  years, 
with  actual  occupation,  are  not  to  be  deemed  incumbrances 
within  the  meaning  of  the  Act  (c),  though  they  may,  if  the 
Eegistrar  think  fit,  be  noticed  in  the  register.  The  land 
may  be  registered  as  one  estate,  or  as  separate  estates  (d), 
and  notice  of  any  condition,  as  e.  g.,  a  covenant  against  build- 
ing, is  to  be  entered  in  the  record  of  title  (e). 


Future  deal-  After  registration,  every  estate  or  interest,  trust,  mortgage, 

estate  to  be       &c.,  is  to  be  entered  or  noticed  in  the  record  of  title,  or  register 

registered.        of  incumbrances  (/) ;  but  remains  subject  to  the  existing  law 

Eemovalfrom   and  may  be  assured  and  transmitted  accordingly  (^).    The 

registered  proprietor  may,  with  the  consent   of  all  ^persons 

appearing  by  the  register  to  be  interested  in  the  land,  remove 

the  same  therefrom  Qi). 


(z)  Sect.  22. 
(a)  Sect.  24. 
(V)  Sect.  25. 

(c)  Sect.  27. 

(d)  Sect.  28. 


(c)  Sect.  29. 
(/)  Sect.  82. 
Ig)  Sect.  33. 
(h)  Sect.  34. 


Digitized  by  Microsoft® 


AS  TO   REGISTRATION  OF  TITLE.  1055 

The  second  part  of  the  Act  is  entitled,  "  Simplification  of  Chap.  xix. 
Title  by  Judicial  Sales,"  and  authorises  the  Court  to  sell 
land  with  an  indefeasible  title,  upon  the  application  by  court^'oV'* 
petition,  or  otherwise,  as  General  Orders  shall  direct,  of  any  Chancery, 
person  empowered  by  the  Act  to  apply  for  registration  of 
title  (i) ;  and  before  any  preliminary  order  is  made,  the  appli- 
cation is  to  be  served  upon  such  persons  as  the  Court  shall 
think  fit.  It  has  been  held  that  the  Court  has  no  power, 
under  the  Act,  to  sell  with  an  indefeasible  title,  except 
in  cases  where  it  might,  without  the  Act,  have  ordered  a 
sale  (le).  If  the  inquiries  directed  by  the  preliminary  order 
prove  satisfactory,  the  Court  may  make  a  vesting  order, 
which,  except  so  far  as  it  may  be  qualified,  confers  an  inde- 
feasible title  upon  the  purchaser  (Z).  The  writer  does  not 
remember  any  case  coming  under  his  own  observation  in 
which  the  Court  has  availed  itseK  of  these  provisions  of  the 
Act. 

The  third  part  of  the  Act  provides  for  the  transfer  of  regis-  Transfer  of 
tered  land,  either  by  a  statutory  disposition  in  any  of  the  ^^g^'^red 
scheduled  forms,  which  are  to  be  as  effectual  as  any  other 
form  of  conveyance  (m),  or  by  endorsement  on  the  land  certi- 
ficate, or  by  deposit  of  the  certificate,  or  by  any  of  the  exist- 
ing modes  of  assurance ;  but  no  equitable  mortgage  or  lien 
on  registered  land  is  to  be  created  by  a  deposit  of  title 
deeds  {n) ;  it  may,  however,  be  created  by  a  deposit  of  the 
land  certificate  (o).  Provision  is  made  for  rectifying  and  re- 
newing the  certificate  {p),  which  is  made  evidence  of  the 
several  matters  stated  therein  {q) ;  and  a  special  certificate 
may  be  issued  where  the  registered  proprietor  desires  to  sell 
or  mortgage  his  land  (r). 

(i)  Sect.  i\.     No  General  Orders  use  of  the  scheduled  faims  is  made 

hare  yet  been  made.  imperative. 

(h)  Bradhh  v.  Ellamet,  10  Jur.  N.  S.  («)  Sect.  63. 

251.  (o)  Sect.  73. 

(/)  See  sect.  43,  a  seq.  (p)  See  sects.  68,  69,  118,  119. 

(m)  Sect.    66,    and   even  thoagh  (g)  Sect.  71. 

altered   to   suit   the   ciroumstances,  (»•)  Sect.  70. 

sect.  67 ;  but  see  sect.  136,  where  the 

Digitized  by  IVIicrosoft® 


1056  AS  TO  11EGISTRA.TI0N  OF  TITLE. 

Chap.  XIX.  Eegistered  land  may  be  dealt  with  as  if  it  were  not  regis- 
tered; but  no  unregistered  estate  or  interest,  contract,  or 
engagement,  capable  of  registration,  is  to  prevail  against  the 
title  of  a  subsequent  purchaser  for  value  duly  registered 
under  the  Act  (s). 

The  Act  also  provides  for  registration  where  there  has  been 
a  transmission  of  interest  by  descent,  devise,  or  bank- 
ruptcy (t) ;  and  for  delivering  to  the  Eegistrar  for  the  pur- 
pose of  registration,  the  originals  or  copies  .of  all  assurances 
of  registered  land,  which,  not  being  testamentary,  are  to  be 
printed  (u) :  so,  also,  are  all  memorials  of  matters  of  pedigree, 
and  other  evidence  which  the  Eegistrar  deems  important  (x). 
No  instrument  is  to  be  registered,  until  ,the  Eegistrar  is  satis- 
fied that  the  stamp  and  ad  valorem  duties  have  been  duly 
paid  (y). 


Caveats  may 
be  lodged 
■with  the 
Eegistrar. 


In  Part  IV.  of  the  Act,  provision  is  made  for  the  lodging 
of  caveats  (z),  and  for  the  proceedings  to  be  taken  by  the 
cautioner  for  his  protection  {a),  and  for  the  granting  of  iajunc- 
tions  by  the  Court  in  appropriate  cases  (I).  The  jurisdiction 
of  Courts  of  Equity  on  the  ground  of  actual  fraud  is  not 
interfered  with  (c) ;  any  false  statement,  suppression,  or  con- 
cealment, either  by  principal  or  agent,  is  made  a  misde- 
meanour, and  not  only  subjects  the  offender  to  heavy  punish- 
ment, but  also  invalidates  the  act  done  by  means  of  such 
fraud,  except  as  against  a  purchaser  for  value  without 
notice  (cQ. 


Local  regis- 
tries super- 
seded. 


The  existing  local  registries  in  the  counties  of  York  and 
Middlesex  are  to  cease  to  be  applicable  to  any  land  situate  in 
the  said  counties,  so  long  as  the  same  has  been  put  on  the 
register  under  the  provisions  of  the  Act  and  whilst  it  re- 


(s)  Sect.  74 

(t)   Sects.  78—80. 

(«)  Sect.  86. 

(a)  Sect.  88. 

(y)  Sect.  88. 

(a)  Sect.  06,  et  leq. 


(a)  Sects.  99, 100. 
(ft)  Sects.  101,  102. 
(c)  Sect.  103. 

{d)  Sect.  105;   aad  see  a  similar 
proTision  in  sects.  138  and  139. 
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mains  thereon  (e).     This  sort   of   shifting  registry,   as   Lord    Chap.  xix. 
St.  Leonards  remarks,  will  probably  lead  to  much  incon- 
venience  (/). 

The  Act  then  establishes  an  office  of  Land  Eegistry  under 
a  Eegistrar,  with  assistant  registrars  and  examiners  of  title, 
who  are  appointed  by  the  Lord  Chancellor  {jg). 

For  the  purposes  of  the  Act,  a  married  woman  entitled  to  Persons  under 
her  separate  use,  and  not  restrained  from  anticipation,  is  to  be  ^^  ''^" 
deemed  a  feme  sole;  but  in  other  cases,  her  acknowledg- 
ment must  be  taken  under  the  Fines  and  Eecoveries  Act,  and 
certified  to  the  Court  (h) ;  and  the  Court  may,  if  it  thinks  fit, 
appoint  a  person  to  act  as  her  next  friend  in  any  proceeding 
under  the  Act  {€) ;  so,  also,  where  an  infant,  or  lunatic,  has 
no  guardian,  or  committee  of  the  estate,  the  Court  may 
appoint  a  guardian  for  the  purposes  of  the  Act  (k). 

Full  provision  is  made  for  fixing  the  scale  of  fees  payable  Tees  and 
under  the  Act,  and  for  payment  of  the  costs  of  registra-  "^°***' 
tion  (Z).  Where  registration  is  made  on  the  application  of 
parties  who  cannot  make  a  valid  charge  on  the  fee-simple, 
the  Court  may  declare  that  the  costs  and  expenses  of  regis- 
tration may  be  raised  by  a  mortgage  of  the  fee-simple,  and 
the  same  shall  be  charged  accordingly  (m).  All  applications 
to  the  Court  under  the  Act  are  to  be  by  way  of  summons  in 
chambers,  with  a  right  of  appeal  to  the  Court  of  Appeal  in 
Chancery,  and  from  that  Court  to  the  House  of  Lords  (»). 

The  sole  purpose  of  the  Declaration  of  Title  Act,  1862  (o),  Declarationof 
as  stated  in  the  preamble,  is  to  enable  persons  having  interests  jggl^    " ' 
in  land,  to  obtain,  in  certain  cases,  a  declaration  of  their  title, 
so  as  to  enable  them  to  make  an  indefeasible  title  to  persons 

(e)  Sect.  104.  (T)  Sect.  127,  et  aeq. 

(/)  Sug.  V.  &  P.  511.  (m)  Sect.  132. 

(g)  Sect.  108,  et  seq.  (n)  Sect.  134.    For  form  of  sum- 

{h)  Sect.  lis.  mons  and  other  forms  under  the  Act, 

(i)  Sect.  116.  see  Dan.  Ch.  Forms,  2046—2050. 

(k)  Ibid.  (o)  25  &  26  Vict.  c.  67. 
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Chap.  XIX.  claiming  under  them  as  purchasers  for  value.  The  leading 
provisions  of  this  statute  correspond  with  those  contained  in 
Part  II.  of  the  Land  Transfer  Act,  and,  so  far  as  they  usefully 
extend  or  improve  upon  that  statute,  might  well  have  been 
incorporated  with  it.  The  Act  remains  so  completely  a  dead 
letter,  that  it  seems  to  be  unnecessary  to  detail  its  pro- 
visions. 

Causes  of  the        The  causes  which  have  prevented  the  Land  Eegistry  Act 
Land  Eegistry  from  achieving  even  a  moderate  measure  of  that  success  which 
'  was  so  confidently  predicted  for.it,  may  be  found,  not  in  the 

hostility  of  lawyers,  but  in  the  Act  itself  In  the  Eeport  just 
published  of  the  Commissioners  to  whom  the  whole  subject 
was  referred  in  1868,  they  are  shortly  summarised  as  fol- 
lows : — First,  the  trouble,  delay,  and  expense  of  registering 
titles,  which  far  exceed  those  incurred  on  an  ordinary  sale,  arid 
which  alone  are  sufficient  to  deter  prudent  purchasers  from 
having  recourse  to  the  Act.  Secondly,  the  fear  of  disputes 
and  litigation  pending  the  process  of  registering,  which  the  ■ 
service  of  notices  upon  the  different  persons  interested  in  the 
land, and  on  the  adjoining  owners,  is  almost  certain  to  occasion; 
thus  stirring  up  dormant  claims  and  questions  as  to  easements, 
boundaries,  &c.,  and  giving  prominence  to  trivial  defects  of 
title  which  might  otherwise  never  be  discovered.  And 
thirdly,  the  prospect  of  having  to  record  upon  the  register  all 
subsecLuent  dealings,  thus  hindering,  instead  of  facilitating, 
the  transfer  of  the  land. 

inherent  in  the  In  the  judgment  of  the  Commissioners  who  signed  the 
Eeport,  these  mischiefs  are  attributable,  not  to  any  short- 
comings in  the  machinery  of  the  office,  but  to  radical  detects 
in  the  main  principle  of  the  Act.  Practically,  the  Act  is  for 
the  registry  of  indefeasible  titles  only ;  for  a  certificate  which 
virtually  stamps  a  title  as  more  or  less  imperfect  cannot 
compensate  for  the  trouble  and  expense  of  registratioa  In 
order,  therefore,  to  obtain  a  certificate  which  will  have  any 
real  value,  the  title  must  be  good  and  marketable,  i.  e.,  a  title 
deduced  and  verified,  without  flaw  oi  omission,  for  the  fuU 
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period  of  sixty  years  ;  such  as  a  Court  of  Equity  would  force  Chap.  XIX, 
upon  an  unwilling  purchaser  huying  under  an  open  contract.  ~ 
Few  titles,  however  saleable  under  ordinary  conditions,  can 
satisfy  the  stringency  of  a  rule,  which  the  Eegistrar  has  no 
discretionary  power  to  relax ;  and  even  as  regards  this  limited 
class,  the  operation  of  the  statute  is  stOl  further  impeded  by 
the  necessity  which  is  imposed,  as  a  condition  of  the  accept- 
ance of  the  title,  that  the  boundaries  of  the  registered  land 
shall  be  determined  as  against  neighbouring  owners,  and  by 
the  delay  and  expense  which  are  necessarily  attendant  on  the 
working  of  so  elaborate  a  system.  In  a  word,  the  Act  aims 
at  a  standard  of  certainty  and  perfection  of  title,  beyond  what 
is  ordinarily  required  in  conveyancing  transactions,  and  hence, 
as  a  natural  consequence,  instead  of  facilitating,  it  is  found,  in 
practice,  to  impede  the  transfer  of  land. 

The  Commissioners  who  signed  the  Eeport,  while  unani-  Eecommen- 
mously  condemning  the  existing  system,  are  not  quite  agreed  coiiimis-°^ 
as  to  the  alterations  and  improvements  which  they  recom-  Bionera. 
m6nd;  but  the  general  outline  of  their  scheme,  with  differences 
of  opinion  as  to  matters  of  detail,  is  shortly  as  follows : — That 
the  existing  system  should  be  continued  for  those  who  desire 
to  avail  themselves  of  it — that  persons  wishing  to  possess  a 
title  made  directly  indefeasible  by  statute  should  proceed 
under  the  existing  system  or  old  registry — that  new  books 
should  be  opened  for  those  who  desire  to  register  under  the 
system  suggested  by  the  Commissioners — that  the  title  regis- 
tered should,  as  in  the  case  of  stock,  be  the  absolute  ownership — 
that  beneficial  leases,  originally  created  for  more  than  twenty- 
one  years,  should  be  treated  as  absolute  ownerships,  entitled 
to  registration — that  all  other  partial  interests  should  be  kept 
off  the  register — that  such  interests  should  be  protected  by  a 
proper  system  of  notices  on  the  register,  or,  as  in  occupation 
leases,  by  leaving  the  purchaser  to  his  ordinary  duty  of 
inquiry — that  the  landowner  seeking  to  register  his  title 
should  not  be  forced  to  show  a  technically  marketable  title, 
but  should  be  at  liberty  to  register  a  title  as  from  a  date  of 
his  own  choice,  and  should  be  admitted  to  the  register  on 
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Chap.  XIX.  showing  a  good  title  as  from  that  date — ^that  no  attempt 
should  be  made  to  fix  the  boundaries  of  lands  as  between 
neighbours,  or  in  any  way  to  prejudice  or  disturb  the  neigh- 
bours of  registering  owners,  but  that  the  owner  should  merely 
be  required  to  furnish  the  best  description  he  can— and  that 
the  purchaser  should  be  left  to  ascertain  in  the  usual  way  the 
identity  of  the  land  registered  with  the  land  he  has  contracted 
to  buy.  All  the  Commissioners,  including  those  who  did  not 
sign  the  Eeport,  unanimously  recommend  that  the  Middlesex 
.  Eegistry  should,  as  soon  as  practicable,  be  closed  for  future 
registration. 

Proposed  Since  this  Eeport  was  published,  a  biU  has  been  introduced 

reform.  into  Parliament,  though  not  as  yet  proceeded  with,  by  the 

present  Government,  which,  while  ia  some  respects  it  adopts 
and  carries  out,  in  others  goes  beyond,  the  recommendations 
of  the  Commissioners.  It  would  be  premature  to  criticise  the 
details  of  a  measure  which,  if  adopted,  would  probably  be 
materially  modified  ere  it  became  law.  Many  of  the  details 
of  the  biU  are  open  to  serious  objection.  So  far,  however,  as  it 
proposes  to  confine  registration  of  title  to  a  registration  of  the 
title  of  an  apparent  absolute  owner,  its  principle  is  a  sound 
one ;  and  the  extended  facilities  which  it  proposes  to  provide 
for  the  alienation  of  vested  and  incumbered  estates  will  be 
of  great  practical  utility. 
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CHAPTER  XX.  Chap.  XX. 


AS   TO   THE   POWER   OF   THE   COURT   TO   SELL   UNDER  RECENT 
STATUTES. 

1.  The  Leases  and  Sales  of  Settled  Estates  Act. 

2.  The  Confirmation  of  Sales  Act, 

3.  The  Fartition  Act,  1868. 

(1.)  It  remains  to  consider  how  far  tlie  ordinary  relative  rights       Sect.  l. 


and  Liabilities  of  vendor  and  purchaser  are  varied  or  affected  The  Leases  and 
by  the  circumstance  of  the  sale  being  made  under  the  decree  EgJ^!"^  A*t^*^ 
of  the  Court  of  Chancery ;   but  before  doing  so,  it  wiU  be 
convenient  to  notice  here  several  recent  statutes,  by  which 
the  jurisdiction  of  the  Court  to  order  a  sale  of  real  estate  has 
been  greatly  enlarged. 

By  the  11th  section  of  the  "Leases  and  Sales  of  Settled  Court  may 
Estates  Act "  (a),  the  Court  is  empowered,  so  far  as  relates  to  ^ea°™Bettled 
estates  in  England,  "  if  it  shall  deem  it  proper  and  consistent  ^^^^^  '> 
with  a  due  regard  for  the  interests  of  all  parties  entitled 
under  the  settlement,  and  subject  to   the  provisions   and 
restrictions  in  the  Act  contained,  from  time  to  time  to  autho- 
rise a  sale  of  the  whole  or  any  parts  of  any  settled  estates, 
or  of  any  timber  (not  being  ornamental  timber)  growing 
thereon."     Where  the  land  is  sold  for  building  purposes,  a 
fee-farm  rent  may  be  reserved  as  the  consideration  (b),  and  and  may 

F6SGIT6 

minerals  may  be  excepted  and  the  right  of  working  them  minerals; 
reserved,  the  purchaser  of  the  land  being  liable  to  enter  into 
any  covenant,  or  to  submit  to  any  restrictions,  which  the 

(a)  19  &  20  Vict.  c.  120 ;  and  see      c.  77;  and  27  &  28  Vict.  c.  45. 
the  Amendment  Apts,  21  &,  22  Vict.  (6)  Sect.  12. 
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Chap.  XX. 
Sect.  1. 


Court  may  deem  advisable  (c).  It  has  been  held  that  a  sale 
of  minerals  apart  from  the  surface  may  be  made  under  these 
sections  {d) ;  and  in  such  a  case  a  rent-charge  may,  it  seems, 
be  reserved  in  respect  of  the  surface  from  time  to  time 
damaged  by  the  -workings  («). 


and  authorise        The  Court  may,  on  any  sale  under  the  Act,  direct  that  any 
part  of  settled   P^rt  of  the  settled  estates  shall  be  laid  out  for  streets,  roads, 


estate  for 
roads. 


paths,  squares,  gardens,  sewers,  &c.,  either  to  be  dedicated  to  the 
public  or  not ;  and  may  direct  that  the  parts  so  laid  out  shall 
remain  vested  in  the  trustees  of  the  settlement,  or  be  con- 
veyed to  other  trustees  for  securing  the  continued  appropria- 
tion thereof  (/).  Unless  the  roads  are  beneficial  to  the 
property  in  its  existing  condition,  or  there  is  an  intention  of 
immediately  using  it  for  building  purposes,  the  Court  wUl 
not  make  any  order  under  this  section  {g) ;  nor  wUl  it 
sanction  the  sale  of  part  of  the  estate  in  order  that  the  pro- 
ceeds may  be  applied  ia  laying  out  roads  over  other  portions, 
and  in  thus  rendering  them  available  for  building  pur- 
poses (A) ;  but  it  win  authorise  building  leases  on  the  terms 
of  the  lessees  making  the  roads  (i). 


What  is  a  For  the  purposes  of  the  Act,  the  word  "  settlement "  signifies 

and  a  "settled  any  Act  of  Parliament,  deed,  &c.,  will,  or  other  instrument,  or 
th^At'"*'^  any  number  of  such  instruments,  imder  which  any  heredita- 
ments of  whatever  tenure,  or  any  estates  or  interests  therein, 
stand  limited  to,  or  in  trust  for,  any  persons,  by  way  of  succes- 
sion, including  any  such  instruments  affecting  the  estates  of 


(c)  Sect.  13. 

(d)  Ee  Law,  7  Jur.  N.  S.  511 ;  Re 
Mallin,  3  Giff.  126.  Until  the  25  & 
26  Vict.  c.  108  (mde  in/rd)  this  could 
not  be  effected  under  an  ordinary 
power  of  sale. 

(e)  Re  Milieard's  Estate,  L.  E.  6  Eq. 
248. 

{/)  Sect.  14,  and  see  sect.  16  as  to 
how  the  conveyance  is  to  be  exe- 
cuted. 

{g)  Be  Burle's  Settled  Estates,  2  II. 
&  M.  196. 


(70  Re  Chambers'  Settled  Estates,  28 
Beav.  653  ;  Re  Eurle's  Settled  Estates, 
vM  supr&. 

(i)  Re  Chanibera''  Settled  Estates, 
nli  suprd,.  And  as  to  the  power  of 
the  Court  to  authorise  leases  of  settled 
estates,  see  sects.  2 — 10  ;  and  sects. 
2—5  of  the  21  &  22  Vict.  c.  77.  A  lease 
granted  under  the  Act  need  not  now 
be  settled  in  Chambera  ;  see  27  &  28 
Vict.  c.  45,  s.  1 ;  and  for  cases  under 
these  proylsions,  see  Morgan,  239,  et 
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any  one  or  more  of  such  persons  exclusively ;  and  the  term    cimp.  xx. 

Sect,  1, 
"settled  estates"  is  defined  as   "all  hereditaments  of  any  


tenure,  and  all  estates  or  interests  in  any  such  hereditaments, 
which  are  the  subject  of  a  settlement "  Qc) :  and  in  deter- 
mining what  are  settled  estates  within  the  Act,  the 
Court,  under  a  later  enactment,  is  to  be  governed  by 
the  state  of  facts,  and  by  the  trusts  or  limitations  of  the 
settlement,  at  the  time  of  the  said  settlement  taking  effect  (Z). 
Where  an  estate  was  devised  to  A.  for  life,  with  remainder  to 
A.'s  children  equally  at  twenty-one,  and  some  of  the  children 
had  attained  twenty-one  (two  of  them  having  resettled  their 
shares),  and  the  others  were  still  infants,  it  was  held,  after  the 
death  of  A.,  that  this  was  a  settled  estate  within  the  meaning 
of  the  Act,  and,  on  the  parties  absolutely  entitled  joining  in 
the  petition,  a  sale  was  directed  (m) ;  and  it  was  also  held 
that  a  clause  of  survivorship  and  accruer  contained  in  the 
will  was  a  limitation  "  by  way  of  succession  "  (n) ;  but  this 
was  considered  doubtful  by  the  Lords  Justices  in  a  previous 
case  (o).  The  fact  of  the  settlement  containing  a  trust  for 
sale,  and  of  the  trusts  being  declared  merely  of  the  sale 
proceeds,  does  not  prevent  the  estate  being  considered  as 
"  settled  "  within  the  meaning  of  the  Act  (p). 

An  order  for  the  sale  of  a  settled  estate  may  be  obtained  Order  for  sale, 
upon  the  application  by  petition  of  any  person  entitled  to  the  and  by  whom! 
possession  or  to  the  receipt  of  the  rents  and  profits  for  a 
term  of  years  determinable  on  his  death,  or  for  an  estate  for 

(it)  See  sect.   1 ;  and  see  21  &  22  the  settlement  was  considered  to  be 

Vict.  c.  77,  fl.  1,  which  extends  the  the  test.    See,  too,  Se  Birtle's  Settled 

meaning  of  the  words  "  settlement "  Estates,  11  W.  E.  730.     But  see  Be 

and  "  settled  estates,"  so  as  to  include  Burdin's  Will,  5  Jur.  N.  S.  1378. 

estates  or  Interests  in  remainder  or  (m)   Se   Goodwin's  Settled  Estates, 

reversion    not    disposed    of  by    the  ubi  swpri,. 

settlement,  and  reverting  to  a  settlor,  («)  Ibid. 

or  descending  to  the  heir   of  a  tes-  (o)  Ee  Burdin's  Will,  5  Jur.  N.  S. 

tator.  1378  ;  but  see  Ee  Clarh,  L.  E.  1  Ch. 

(I)  See  27  &  28  Vict.  c.  45,  s.  3.  Ap.  292. 

And  see,  before  the  Amendment  Act,  (p)  See  Ee  Oreene,  10  Jur.  N.  S. 

Be  Goodwin's  Settled  Estates,  3  Giff.  1098  ;  Ee  Laing's  Settled  Estates,  h.  R. 

620 ;  8  Jur.  K  S.  1170,  where  the  1  Eq.  416 ;  Oollett  v.  CoUett,  L.  E.  2 

state  of  facts  existing  at  the  date  of  Eq.  203. 
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Chap.  XX.  life,  (which  has  heen  held  to  include  an  estate  dwrante 
viduitate  (cj),)  or  any  greater  estate  (r) ;  but  where  there  is  a 
tenant  in  tail  under  the  settlement  in  existence  and  of  full 
age,  such  tenant  in  tail,  or  if  there  is  more  than  one,  then  the 
first  of  such  tenants  in  tail,  and  all  persons  in  existence 
having  any  beneficial  estate  or  interest  under  the  settlement 
prior  to  such  tenant  in  tail,  and  aU  trustees  having  any  estate 
or  interest  on  behalf  of  any  unborn  child  prior  to  the  estate 
of  such  tenant  in  tail,  must  concur  in,  or  consent  to,  the 
application;  and,  in  every  other  case,  there  must  be  either 
the  concurrence  or  consent  of  aU  persons  in  existence  having 
any  beneficial  estate  or  interest  under  the  settlement,  and  of 
all  trustees  having  any  estate  or  interest  on  behalf  of  any 
unborn  child  (s).  The  Court  may,  however,  dispense  with 
such  concurrence  or  consent ;  in  which  case  the  order  wiU  be 
made  without  prejudice  to  the  rights  and  interests  of  non- 
consenting  parties  (i) ;  and  notice  of  any  application  under 
the  Act  is  to  be  served  on  aU  trustees  who  are  seised  or 
possessed  of  any  estate  in  trust  for  any  person  whose  consent 
or  concurrence  to  or  in  the  application  is  rec[uired  by  the 
Act,  and  on  any  other  parties  who,  in  the  opinion  of  the  Court, 
ought  to  be  so  served,  unless  the  Court  shall  think  fit  to  dis- 
pense with  such  notice  (w).  It  has  been  held  under  these 
sections,  that  although  trustees,  without  any  power  of  sale, 
can  only  consent  on  behalf  of  unborn  children,  yet  if  they 
have  such  a  power,  and  concur  in  the  application,  their 
cestuis  que  trusi  will  be  bound  (x) ;  so  also  if  they  are  conl- 
petent  to  receive  and  give  a  valid  discharge  for  the  purchase- 
money  (j/).  As  a  general  rule,  however,  all  the  parties 
beneficially  interested — including,  it  has  been  held,  even 
persons  claiming  under  the  trusts  of  a  term  for  raising 
portions  (») — ^must  concur  in  the  application  (a)  ;  and  should 

(g)   WUUams  t.  WiUiams,  9  W.  E.          (a)  Orey  v.  JenUns,  26  Beav.  361 ; 

888  ;  where,  however,  the  parties  en-      Jte  Potts,  16  W.  B.  29. 

titled  in  remainder  joined.  (y)  Eyre  v.  Scamders,  i  Jur.  N.  8. 

(r)  Sect.  16.  880. 

(«)  Sect.  17.  (z)  He  Soughton,  12  W.  E.  34. 

(«)  Sect.  18.  (a)  Orey  v.  Jenkim,  uU  mtprd. 

(u)  Sect.  19. 
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any  of  them,  except  perhaps  from  mere  caprice,  refuse  to  do     Chap.  XX. 
so,  no  order  will  he  made  (6).  


Act. 


The  Court,  however,  has  dispensed  with  the  concurrence  of  Concun-cnce 

.  .  of  necessary 

a  lunatic,  not  found  so  by  mc[uisition,  where  he  had  a  present  parties  when 

right  to  a  definite  annual  charge  out  of  the  estate  (c) ;  so,  also,  ^ith?"^* 

with  the  concurrence  of  a  married  woman,  whose  interest  was 

remote  and  protected  by  trustees  (d).     In  one  case,  where 

there  was  no  tenant  in  tail  in  existence  of  full  age,  and  there 

were  numerous  pecuniary  legatees,  an  order  was  made  subject 

to,  and  so  as  not  to  affect,  their  rights  and  interests  under 

the  will  (e).    As  a  general  rule,  a  copy  of  the  petition,  and  not 

merely  a  notice  of  the  intended  application,  is  served  on  all 

parties  whose   consent   or  concurrence  is  required,  without 

taking  the  directions  of  the  Court  upon  the  subject  (/). 

In  simple  cases,  the  mode  of  proceeding  under  the  Act  is  Mode  of 

procedure 
shortly  as  follows : — After  the  petition  has  been  presented,  under  the 

the  direction  of  the  Judge  is  obtained,  ex  parte  in  chambers, 
as  to  what  notices  of  the  application  are  to  be  advertised  (g). 
Especial  care  must  be  taken  in  framing  the  advertisement 
(which  is  not,  as  in  other  cases,  settled  by  the  chief  clerk) 
that  the  heading  of  the  notice  corresponds  exactly  with  the 
title  of  the  petition,  setting  out  the  name,  address,  and 
description  of  the  petitioner,  and  a  place  of  service  as  re- 
quired by  the  General  Orders  Qi).  A  trifling  irregularity  has 
in  one  or  two  cases  been  overlooked  (i) ;  but,  as  a  general 


(5)  See  -Re  Hurleys  Settled  Estates,  2  (g)   The  London  Gazette  and  two 

H.  &  M.  196,  202  ;  Ee  Hutchinson,  local  papers  are  generally  selected, 

14  W.  R.  473  ;  Re  Merry's  Estate,  15  and   the  advertisement    is  inserted 

W.  B.  307.  once  in   each   for   three    suooesaive 

(c)  Be  Turhitt's  Estate,  2  N.  B.  weeks  ;  see  Browne  t.  Pennefather, 
158.      '  4  N.  B.  221. 

(d)  Ee    Lord  de   TalUy's  Settled  (A)  Cons.  Ord.  XLI.  r.  14. 
Estates,  11  W.  E.  936.  (»)  -Re  Burley's  Estate,  V.-C.  S.,  25 

(e)  Ee  Parry's  Will,  34  Bear.  462,  May,  1868  ;  Re  Nune's  Estate,  V.-O. 
where  a  lease  was  ordered  to  be  M.,  15  March,  1867.  See  too  Re 
granted  ;  and  see  Be  Legge's  Settled  WhUeley's  Settled  Estates,  h.  B.  8  Bq. 
Estates  4  W.  B.  20.  574,  where  the  omission  was  serious. 

(/)  See  Dan.  Ch.  Pr.  p.  1804. 

VOL.  II.  ?'» 
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Chap.  XX.    rule,  if  there  has  been  any  -want  of  strict  compliance  with  the 

Sect.  1.  •'  -I   /   \         n         1         -r 

General  Orders,  the  notices  must  he  reissued  (fc).     So  also  if, 

after  advertisement,  the  petition  is  amended  by  the  intro- 
duction of  new  facts,  or  fresh  parties,  so  as  to  be,  in  sub- 
stance, a  different  application  (Z).  The  petition  is  not  to  be 
set  down  for  hearing  until  after  the  expiration  of  three  weeks 
from  the  publication  of  the  last  of  the  advertisements  (m) ; 
and  this  rule  is  most  stringently  observed  (n).  Any  motion 
for  leave  to  be  heard  on  the  petition  should  be  made  ex  parte, 
within  seven  clear  days  after  the  publication  of  the  advertise- 
ment which  may  be  last  inserted  in  the  newspaper,  but  not 
later,  except  by  special  leave  of  the  Court ;  and  the  order  made 
on  the  motion  is  to  be  served  on  the  petitioner  within  four 
days  after  the  making  thereof  (o). 

What  eTi-  On  the  hearing  of  the  petition,  the  Court  requires  satisfac- 

(16I1C6  IS 

required.  tory  proof  as  to  there  having  been  no  previous  application  to 

Parliament  which  has  been  rejected  or  reported  against  (p) ; 
and  also  as  to  the  parties  interested  in  the  estate  whose 
consent  is  necessary  under  the  Act,  and  the  circumstances 
which  render  the  proposed  sale  proper  and  expedient  (q). 
Occasionally,  the  petition  is  adjourned  into  chambers  for 
further  examination  of  the  evidence ;  but,  as  a  general  rule, 
the  order  is  made  in  Court  at  the  hearing.  Notice  of  the 
order  must  be  endorsed  on  the  settlement,  or  otherwise 
recorded  as  the  Court  directs  (r);  and  the  order  must  itself 
specify  the  document  or  documents  on  which  the  notice  is  to 
be  endorsed  (s).  The  proceedings  on  a  sale  under  the  order 
are  the  same  as  under  a  decree  in  a  suit  (t). 

Application  of      All  money  received  on  any  sale  effected  under  the  authority 
sale  moneys. 

(J)  Ee  Bateman's  Settled  Estates,  13  (o)  See  Cons.  Ord.  XLI.  f.  17  ;  Be 

W.  K.  513,  L.  J.  J.  Merry's  Settled  Estates,  \i  W.  B.  665. 

(V)  Re  Bunhwry,  11  Jur.  N.  S.  27,  (jp)  See  sect.  21. 

L.  0.  (q)  Cons.  Ord.  XLI.  r.  22;  and  for 

(m)  Cons.  Ord.  XLI.  r.  20.  form  of  affidavit,  see  Dan.  Ch.  Forms. 

(n)   Be  MaUin's  Settled  Estates,  3  {r)  See  sect.  22. 

Gif.  126  ;  Se  Blake's  Settled  Estates,  (s)  Cons.  Ord.  XLI.,  r.  24. 

8  W.  E.  639  ;   but  see  Se  Adam,  6  (t)   As  to  which,  vide  infra,  Oh. 

L.  T,  N,  S,  604.  XXL 
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of  the  Act  may,  if  the  Court  shall  think  fit,  be  paid  to  any  Chap.  xx. 
trustees  of  whom  it  shall  approve,  or  into  Court  to  the  credit 
of  the  applicant  in  the  matter  of  the  Act ;  and,  in  either  case, 
is  to  be  applied  in  the  purchase  or  redemption  of  the  land- 
tax,  or  the  discharge  or  redemption  of  any  incumbrance 
affecting  the  hereditaments  in  respect  of  which  such  money 
was  paid,  or  affecting  any  other  hereditaments,  subject  to  the 
same  uses  or  trusts ;  or  in  the  purchase  of  other  heredita- 
ments to  be  settled  in  the  same  manner  as  the  hereditaments, 
in  respect  of  which  the  money  was  paid;  or  in  the  payment 
to  any  person  becoming  absolutely  entitled  (w).  And  until 
the  money  can  be  applied  to  any  one  of  such  purposes,  it  is 
to  be  invested  in  Exchequer  Bills  or  Consols,  the  interest  and 
dividends  of  which  are  to  be  paid  to  the  person  who  would 
have  been  entitled  to  the  rents  and  profits  of  the  land,  if  the 
money  had  been  invested  in  the  purchase  of  land  (x).  Trustees, 
to  whom  the  money  is  ordered  to  be  paid,  may  apply  it  as 
directed  by  the  Act,  without  the  necessity  of  any  application 
to  the  Court  {y).  And  if  there  are  no  existing  trustees,  the 
Court  will,  it  seems,  appoint  new  trustees  for  the  purposes  of 
the  Act  (z).  In  a  recent  case  where  lands  which  were  settled 
for  the  separate  use  of  a  married  woman  for  her  life  without 
power  of  anticipation,  and  after  her  death  upon  trust  for  sale, 
were  sold  during  her  lifetime  under  the  Act,  the  proceeds  of 
sale  were  ordered  to  be  paid  to  the  trustees  of  the  settlement, 
to  be  held  upon  the  trusts  thereby  declared  of  purchase- 
money  (a)  :  and,  in  another  case,  the  Court,  on  the  petition 
of  the  tenant  for  life,  with  the  consent  of  the  remainderman, 
ordered  part  of  the  money  to  be  invested  on  mortgage  secu- 
rity, although  not  strictly  an  investment  authorised  by  the 
Act  (&). 

When,  as  is  usually  the  case,  the  estate  of  a  tenant  for  life 
is  without  impeachment  of  waste,  the  Court  might  advan- 


(»)  Sect.  23.  10  "W.  R.  416. 

(a;)  Sect.  25.  (")  ^  Morgan's  Settled  Estates,  L. 

(y)  Sect.  2i.  E-  9  Eq.  587 ;  sed  qticere. 

(s)  Jte  Sexton  Ba/rne's  Settled  Estates,  (b)   WaUy.  Sail,  11  W.  E.  298. 
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Chap.  XX. 
Sect.  1. 


tageously  be  more  particular  than  it  commonly  is,  in  inquiring 
what  will  be  the  effect  of  the  sale  and  reinvestment  upon  the 
relative  rights  of  tenant  for  life  and  remaindermen.  A  sale 
of  a  settled  estate  without  timber  or  minerals,  and  a  subse- 
quent purchase  of  a  mineral  or  timber  estate,  may  obviously 
be  a  source  of  great  and  improper  benefit  to  the  tenant  for 
life. 


The  Act  Is 

retrospective. 


The  Act  extends  to  settlements  made  before  it  came  into 
operation  (c) ;  and  the  Court  may  exercise  the  powers  con- 
ferred upon  it  repeatedly  in  respect  of  the  same  property, 
notwithstanding  that  the  settlement  contains  similar 
powers  {d)  :  but  the  Act  has  no  operation  where  its  inter- 
ference is  either  expressly,  or  by  implication,  negatived  (e). 
The  Court  has  full  jurisdiction  as  to  costs,  which  may  be 
charged  upon  the  hereditaments  which  are  the  subject  of  the 
application,  or  upon  any  other  hereditaments  held  under 
similar  limitations,  and  may  be  ordered"  to  be  raised  and  paid 
by  sale  or  mortgage,  or  out  of  rents  and  profits. 


Purchaser 
aoquirea  an 
indefeasible 
title  temble. 


A  sale,  purporting  to  be  in  pursuance  of  the  Act,  is  not  to 
be  invalidated,  after  completion,  on  the  ground  that  the  Court 
was  not  authorised  to  make  it ;  but  it  has  no  effect  as  against 
any  person  whose  consent  or  concurrence  was  necessary,  and 
has  not  been  obtained  (/).  Subject  to  this  qualification,  it 
would  seem  that  a  purchaser,  having  obtained  his  conveyance, 
has  an  unimpeachable  title,  notwithstanding  formal  irregu- 
larities, or  an  excess  in  the  exercise  of  the  jurisdiction  (^r) ; 
but  this  section  does  not  preclude  him  from  raising  the 
objection  that  the  Court,  in  making  the  order,  is  exceeding 
its  statutory  powers  (Ji). 


Mode  of  pro- 
cedure where 


Prom  the  short  sketch  given  above  of  the  mode  of  pro- 


(c)  Sect.  44. 

(d)  See  Ee  Thompson's  SetUed 
Estates,  Johns.  423 ;  Grey  v.  JenMns, 
26  Bear.  351. 

(e)  Sect.  26. 
(/)  Sect.  28. 


(g)  See  Se  Thompson's  Settled 
Estates,  Johns.  418,  423 ;  and  see  lie 
Woodcock's  Trusts,  L.  R.  3  Ch.  Ap. 
230. 

(A)  Ibid. 
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cedure  under  tlie  Act,  it  will  be  obvious  that,  even  in  a  simple     Chap.  XX. 
case,  it  is  not  an  easy  matter  to  obtain  an  order  for  tbe  sale  of 


a  settled  estate  :  but  the  difficulties  and  expense  are  greatly  partSa  are 
increased  where,  as  must  nearly  always  happen,  some  of  the  ^^^^  '^"" 
parties  interested,  whose  concurrence  or  consent  is  necessary, 
are  under  disability.  In  the  case  of  infants,  lunatics,  and 
bankrupts  or  insolvents,  the  powers  conferred  by  the  Act,  and 
the  applications  under  it,  and  the  requisite  consents,  may  be 
exercised,  made,  or  given  by  their  guardians,  committees,  or 
assignees,  as  the  case  may  be  :  but  in  the  case  of  an  infant, 
or  lunatic  tenant  in  tail,  no  such  application  is  to  be  made, 
or  consent  given,  by  any  guardian  or  committee,  without  the 
special  direction  of  the  Court  (i).  It  has  been  recently  held, 
contrary  to  what  was  the  established  practice  (k),  that  a  testa- 
mentary guardian  of  an  infant  is  not  a  guardian  within  the 
meaning  of  this  section  (I) ;  nor  is  the  infant's  father,  although 
he  has  no  adverse  interest  (m) ;  so  that  in  every  such  case  a 
guardian  must  be  specially  appointed  by  the  Court.  In  order 
to  obtain  such  appointment,  a  summons  must  be  taken  out 
ex  parte  at  the  chambers  of  the  judge  to  whom  the  applica- 
tion has  been,  or  is  intended  to  be,  made  (n) ;  and  the  Court 
by  its  regulations  (o)  (which,  though  not  absolutely  binding 
as  orders,  are  seldom  dispensed  with  (p) ),  requires  very  strict 
evidence  as  to  the  age  and  circumstances  of  the  infant,  and  the 
nature  of  the  proposed  application.  If  the  infant  is  a  tenant 
in  tail,  the  guardian,  when  appointed,  must,  on  a  summons 
taken  out  for  the  purpose  and  supported  by  evidence  that  the 
proposed  application  is  under  the  circumstances  a  proper  one, 
and  for  the  benefit  of  the  infant,  obtain  the  sanction  of  the 
Court  before  he  can  make  or  consent  to  the  application  (3), 

(i)  Sect.  36.  Morgan  App.  Ivi,  Ivii. 

(i)  Dan.  Ch.  Pr.  1811.  (p)  -Re  Longstaffe's  SettUd  Estates, 

{I)  He  Robert  James,  deed.,  L.  E.  5  1  Dr.  &  Sm.  142 ;  and  see  He  Bar- 

■gq   33^  greaves,  5  Jur.  N.  S.  60. 

(m)  Re  Oaddich,  7  W.  E.  334.  (9)  In  practice,  the  appointment  of 
\n)  See  Cons.  Ord.  XLI.  r.  23 ;  and  a  guardian  and  the  authority  to  make 
for  forms  of  summons  and  affidavit  in  or  consent  to  the  application  are  gene- 
support,  see  Dan.  Ch.  Forms,  1957,  raUy  combined  in  the  same  summons. 
etseq.  See  Dan.  Ch.  Pr.  1812. 
(0)  See  Regulations  of  8  Aug.  1857, 
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Chap.  XX.     and  this  regulation  applies  equally  to  the  committee  of  a 

lunatic  tenant  in  tail.     Where  the  application  to  the  Court  is 

made  on  behalf  of  the  infant,  the  appointment  of  a  guardian 
should  precede,  but  where  a  consent  only  is  needed,  may 
either  precede  or  foUow,  the  presentation  of  the  petition  (r). 
In  a  recent  case,  where  a  person,  whose  consent  was  necessary, 
was  a  lunatic,  it  was  held  that  this  consent  could  not  be  given 
by  the  committee  without  the  sanction  of  the  jurisdiction  in 
lunacy  (s).  The  Act,  it  will  be  observed,  does  not  expressly 
provide  for  the  case  of  a  person  of  unsound  mind  not  so 
found  by  inquisition :  but  in  such  a  case  the  Court  wiU,  it 
seems,  appoint  a  guardian  for  the  purpose  of  giving  the  requi- 
site consent  (t).  A  married  woman,  whether  of  full  age  or 
an  infant,  is  competent  to  make,  or  consent  to,  any  applica- 
tion under  the  Act  (w) :  but  she  must  be  first  separately 
examined,  either  by  the  Court,  or  by  some  solicitor  duly 
appointed  for  the  purpose,  as  to  her  knowledge  of,  and  free 
consent  to,  the  application  {ps) ;  and  the  existence  in  the  set- 
tlement of  a  clause  restraining  anticipation  is  not  to  prevent 
an  exercise  of  the  powers  conferred  by  the  Act,  or  to  work  a 
forfeiture  (2/).  A  married  woman  petitioning  should  be  exa- 
mined before  any  judicial  step  is  taken  :  but  if  she  is  merely 
a  consenting  party,  she  may  be  examined  at  any  time  after 
the  petition  is  presented  but  before  it  is  heard  («).  In  one 
case,  where  her  interest  was  remote,  and  sufficiently  repre- 
sented by  trustees,  her  separate  examination  was  dispensed 
with  (a). 

General  The  provisions  of  this  Act  have  been  largely  resorted  to, 

remarks  on 
the  Act. 

(»•)  See,  as  to  dispensing  with  this  5  W.  K.  613  ;  and  as  to  the  mode  of 
regulation,  Re  Zongstaffe'a  Settled  taking  the  examination,  see  Se  Ben- 
Estates,  vM,  mprdi.  dyshe,  3  Jar.  N.  S.  727  ;  and  where 

(s)  Be  Woodcock's  Trusts,  L.  R.  3  the  feme  covert  is  resident  abroad,  see 

Ch.  App.  229.  now  21  &  22  Vict.  c.  77,  s.  6. 

(*)  Jie  Vernier's  Settled  Estates,  L.B.  {y)  Sect.  37. 

6  Eq.  248.  (z)  See  He  Forster'e  Settled  Estates, 

(«)  Sect.  39.  24  Beav.  220 ;  1  De  G.  &  Jo.  386 ; 

W  Sects.  87  &  38.  The  solicitor  and  compare  Ee  Tvrhutt,  2  N.  E.  168. 
acting  in  the  matter  should  not  he  (a)   Re  Lord    de    Tabley's   Settled 

appointed,  see  Brealey'a  SetOed  Estates,  Estates,  11  W.  B,  936. 
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and  have  proved  extremely  beneficial  in  numeroiis   cases    Chap.  xx. 

where,  from  the  want  of  an  adequate  trust  or  power  in  the  

settlement,  the  opportunity  of  effecting  an  advantageous  sale 
would  otherwise  have  been,  perhaps  irretrievably,  lost :  but 
their  practical  utility  has  been  greatly  impaired  by  the 
stringent  statutory  requirements  as  to  notices,  consents,  &c., 
which  the  Court  has  no  discretionary  power  to  relax,  and  by 
the  cumbrous  machinery  which  has  been  provided  for  the 
exercise  of  the  jurisdiction.  The  interests  of  beneficiaries, 
and  considerations  of  public  convenience,  alike  demand  that  a 
settled  estate  should  be  readily  susceptible  of  alienation, 
whenever,  under  altered  circumstances,  or  for  any  other  cause, 
its  immediate  conversion  into  money  is  more  advantageous  to 
the  cestuis  que  trust  than  its  retention  in  specie.  The  principle 
of  the  statute  has  already  been  usefully  extended  by  the  Par- 
tition Act,  1868  (6),  under  which,  wherever  a  bill  for  partition 
will  lie,  a  sale  may  be  expeditiously,  and  at  a  trifling  expense, 
effected,  notwithstanding  the  dissent  of  some  of  the  parties 
interested ;  and  there  seems  to  be  no  sufficient  reason  why 
there  should  not  be  a  similar  extension  in  cases,  not  a  fit 
subject  for  a  partition  suit,  by  removing  some  of  the  restric- 
tions and  formalities  which  are  always  a  serious  obstacle,  and 
frequently  an  insuperable  bar,  to  the  statutory  remedy  :  such 
an  extension  is  provided  for  by  the  Land  Transfer  BiU  above 
referred  to. 


(2.)  Confirmation  of  Sales  Act.  Section  2. 


By  the  Confirmation  of  Sales  Act  (c),  after  giving  retro-  of  Sales  Act. 
spective  validity  to  sales  by  trustees  of  land,  with  an  excep- 
tion of  minerals,  though  not  expressly  authorised  by  the 
terms  of  the  trust  or  power  under  which  the  sale  was  made, 
it  is  enacted  that  "  every  trustee  and  other  person  now  or 
hereafter  to  become  authorised  to  dispose  of  land  by  way  of 
sale,  exchange,  partition,  or  enfranchisement  may,  unless  for- 
bidden by  the  instrument  creating  the  trust  or  power,  so 

(5)  As  to  wliich,  vide  infrd,.  (c)  25  &  26  Vict.  c.  108. 
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Chap.  XX.     dispose  of  such  land  with  an  exception  or  reservation  of  any 
'■ minerals,  and  with  or  without  rights  and  powers  of  or  inci- 


dental to  the  working,  getting,  or  carrying  away  of  such 
minerals;  or  may  (unless  forbidden  as  aforesaid),  dispose  of, 
by  way  of  sale,  exchange,  or  partition,  the  minerals  with  or 
without  such  rights  or  powers  separately  from  the  residue  of 
the  land ;  and,  in  either  case,  without  prejudice  to  any  future 
exercise  of  the  authority  with  respect  to  the  excepted  mine- 
rals, or  (as  the  case  may  be),  the  undisposed  of  land  (d)." 
Before,  however,  any  such  disposition  is  made,  the  sanction 
of  the  Court  of  Chancery  must  be  obtained  on  petition  in  a 
summary  way :  but  when  once  obtained,  no  further  application 
is  necessary  for  its  future  exercise  («). 

Buclcky  T.  This  short  Act  was  rendered  necessary  by  the  decision  in 

Buckley  v.  Howell  (/),  which  threw  considerable  doubt  on  the 
validity  of  sales  by  trustees,  under  the  common  power,  of  the 
surface  apart  from  the  minerals.  In  that  case  the  property 
was  devised  to  trustees  for  a  term  upon  trusts  for  payment  of 
debts,  &c.,  and  subject  thereto  to  A.  for  life,  without  impeach- 
ment of  waste,  with  limitations  over  in  strict  settlement; 
and  after  giving  to  any  person  in  possession  power  to  demise 
aU  or  any  of  the  mines,  whether  opened  or  not,  the  will  em- 
powered the  trustees  at  the  request  of  A.  during  his  life 
absolutely  to  make  sale  of  all  or  any  part  of  the  devised 
estate.  The  trustees  having  contracted  to  sell  the  surface, 
with  a  reservation  of  the  minerals,  the  purchaser  objected 
that  this  was  not  a  valid  exercise  of  the  power,  and  Lord 
Eomilly,  on  the  authority  of  Cholmondeley  v.  Paxton  {g),  held 
that  the  objection  was  a  good  one.  The  principle  of  this 
decision  was  that  the  power  ought  not  to  be  so  exercised  as 
to  give  the  tenant  for  life  more  out  of  the  property  subject  to 
the  power  than  he  would  have  had,  if  the  power  had  not  been 
exercised ;  and  that  this  would  be  the  case  if  the  purchase- 


\d)  Sect.  2.  (g)  3  Bing.  207 ;  in  which  it  was 

(e)  For  form  of  petition,  see  Dan.  held  that  trastcea,  having  a  power  of 

Ch.  Forms,  2064.  sale  only,  could  not  sell  the  estate 

(/)  29  Beav,  546.  without  the  timber,  or  vkc  ven&. 
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money  for  the  surface  of  the  settled  estate  were  reinvested  in     Chap.  xx. 

•'  .  Sect.  2. 

land  with  valuable  minerals  under  it,  inasmuch  as  the  tenant,  

being  imimpeachable  for  waste,  might  thus  obtain  the  mine- 
rals out  of  the  two  estates  :  and  it  was  stated  that  the  remain- 
dermen would  have  no  equity  to  restrain  the  tenant  for  life 
from  working  the  miues  under  the  purchased  estate  (A).  The 
grounds  of  this  decision  do  not  seem  satisfactory.  The  risk 
of  litigation  and  of  giving  an  undue  advantage  to  a  tenant  for 
life  may  be  a  sufficient  reason  why,  as  a  matter  of  discretion, 
a  trustee  ought  not  so  to  exercise  his  power,  but  ought  not  to 
invalidate  the  exercise  of  the  power  as  respects  a  purchaser  ; 
nor  does  the  same  reasoning  apply,  where  there  is  a  trust  for 
sale  of  the  whole  or  any  part  of  the  land.  The  Act,  how- 
ever, it  wiU  be  observed,  draws  no  distinction  between  the 
two  cases. 

It  would  seem,  from  the  language  of  the  Act,  as  if  it  was  Cases  and 

mode  of  pro- 
intended  to  apply  only  to  the  case  of  express  trustees ;  but  in  cedure  under 

an  unreported  case,  where  a  mortgagor  had  died,  leaving  an  *  "  " ' 
infant  heir,  and  an  immediate  sale  of  the  minerals  apart  from 
the  surface  was  proved  to  be  very  advantageous,  the  mort- 
gagee having  a  power  of  sale,  was  held  to  be  a  trustee  within 
the  meaniug  of  the  Act,  and  the  sale  Was  sanctioned  by  the 
Court  (z).  All  parties  who  are  beneficially  interested  should 
be  served  with  notice  of  any  application  under  the  Act  Qc) ; 
and  an  order  will  be  made  in  general  terms,  without  re- 
ference to  any  particular  sale  {V).  The  necessity  of  applying 
to  the  Court  is,  in  the  case  of  all  well-drawn  settlements, 
since  the  passing  of  the  Act,  avoided  by  the  insertion  of  a 
power  to  sell  the  minerals  apart  from  the  surface,  or  vice  versd, 
wherever  minerals  are  known  to  exist  (m). 

(A)  See  p.  533,  and  gucere.  (I)   Re   Willway's  Trusts,  1  N.  E. 

(i)  Re  S.  Jackson's  Mortgage,  V.-O.  469,  V.-C.  W. 

M.,  27  Feb.  1869.  (m)   See    Lewin,    320,    n. ;    Day. 

(h)  Re  Brown,  11  W.R,  19;  1  N.K.  Conv.  vol.  iii.  pp.  477,  897,  in  notis, 

13  ;  where  limestone  washeld  to  be  a  and  vol.  iv.  pp.  30,  31,  where  a  form 

mineral ;  and  as  to  what  are  minerals,  is  given. 
ride  suprct,  pp.  61,  n.,  105,  344,  n. 
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(3.)  Partition  Act,  1868. 


Caiap.  XX. 
Sect.  3. 

Section  3. 

Partition  By  the  Partition  Act,  1868  {n),  "  in  a  suit  for  partition 

"  '  ■  where,  if  the  Act  had  not  been  passed,  a  decree  for  partition 
might  have  been  made  ;  then,  if  it  appears  to  the  Court  that 
by  reason  of  the  nature  of  the  property  to  which  the  suit 
relates,  or  of  the  number  of  the  parties  interested,  or  pre- 
sumptively interested,  therein,  or  of  the  absence  or  disability 
of  some  of  those  parties,  or  of  any  other  circumstance,  a  sale 
of  the  property,  and  a  distribution  of  the  proceeds  would  be 
more  beneficial  for  the  parties  interested  than  a  division  of 
the  property  between  or  among  them,  the  Court  may,  if  it 
thinks  fit,  on  the  request  of  any  of  the  parties  interested,  and 
notwithstanding  the  dissent  or  disability  of  any  others  of 
them,  direct  a  sale  of  the  property  accordingly,  and  give  all 
necessary  or  proper  consequential  directions  (o) ; "  and  "  if 
the  party  or  parties  interested,  individually  or  collectively,  to 
the  extent  of  one  moiety  or  upwards  in  the  property  to 
which  the  suit  relates,  request  the  Court  to  direct  a  sale  of 
the  property  and  a  distribution  of  the  proceeds,  instead  of  a 
division  of  the  property  between  or  among  them,  the  Court 
shall,  unless  it  sees  good  reason  to  the  contrary,  direct  a  sale 
of  the  property  accordingly  (^) ;"  and'"if  any  party  inter- 
ested in  the  property  to  which  the  suit  relates,  requests  the 
Court  to  direct  a  sale  of  the  property,  and  a  distribution  of 
the  proceeds,  instead  of  a  division  of  the  property  between 
or  among  the  parties  interested,  the  Court  may,  if  it  thinks 
fit,  unless  the  other  parties  interested  in  the  property,  or  some 
of  them,  undertake  to  purchase  the  share  of  the  party  re- 
questing a  sale,  direct  a  sale  of  the  property,  and  give  aU 
necessary  or  proper  consequential  directions;  and  in  case  of 
such  undertaking  being  given,  the  Court  may  order  a  valua- 
•  tion  of  the  share  of  the  party  requesting  a  sale  in  such 
manner  as  the  Court  thinks  fit  (g)." 

(«,)  31  &  32  Vict.  c.  40.  126. 

(o)  Sect.  3  ;  which  is  retrospective,  {p)  Sect.  4. 

and  applies  to  a  suit  instituted  before  -(g)  Sect.  5. 
the  Act.    See  Lys  y.  Lys,  L.  K.  7  Eq. 
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On  any  sale  under  the  Act,  any  of  tlie  parties  interested     Chap.  XX. 

may  be  aiithorised  to  bid  (r),  and  the  provisions  of  the  30th   

section  of  the  Trustee  Act,  1850  (s),  and  of  sections  23  to  25  of 
the  Leases  and  Sales  of  Settled  Estates  Act  as  to  the  applica- 
tion of  the  proceeds  of  sale  (t),  are  extended  to  the  case  of  a 
sale  effected  under  the  authority  of  this  Act  (u).  In  an 
ordinary  partition  suit,  it  is  essential  that  all  persons  legally 
interested  should  be  parties,  before  a  decree  or  order  for  parti- 
tion can  be  obtained  (x) ;  but  the  Act  provides  that  such  a 
suit  may  be  maintained  against  one  or  more  of  the  persons 
interested,  without  service  upon  the  others ;  who  must,  how- 
ever, be  served  with  notice  of  the  decree  or  order  on  the 
hearing  (y).  The  jurisdiction  conferred  by  the  Act  may  be 
exercised  by  County  Courts,  where  the  property  to  which  the 
suit  relates  does  not  exceed  five  hundred  pounds  (a). 

Before  this  Act  was  passed,  an  order  for  sale  could  only  be 
obtained  in  a  partition  suit,  where  any  of  the  parties  interested 
were  infants,  by  the  circuitous  process  of  first  obtaining  a 
declaration  that  their  costs  of  suit  were  properly  chargeable 
on  their  shares  ;  and  the  Court,  on  being  satisfied  that  a  sale 
would  be  for  the  benefit  of  the  infants,  would  then  make  an 
order  for  the  sale  of  the  entirety,  instead  of  a  partition  (a). 
It  wUl  be  observed  that  by  an  apparent  oversight,  the  Act 
applies  only  where  there  is  a  suit  for  partition,  so  that,  as  a 
matter  of  form,  it  seems  still  necessary  that  the  bill  should 
pray  for  a  partition,  and  in  the  alternative  for  a  sale  under 
the  Act. 

The  onus  of  showing  that  a  sale  ought  not  to  be  directed  is  Cases  under 

the  Act 
by  the  Act  thrown  upon  the  parties  who  oppose  it  (&).  Where 


(r)  Sect.  6.  (a)  ThacJieray  v.  Parher,  1  N.  E. 

(s)  I.e.,  as  to  declaring  any  persons  567  ;  Davis  v.  Turvey,  32  Beav.  554  ; 

to  be  trustees.  Hubbard  v.  Hulhard,  2  H.  &  M.  38  ; 

(t)   Fide  »«?»•*,  p.  1067.  which  see  for  form  of  order. 
(«)  Sects.  7  k  8.  (6)   See  Lys  v.  Lys,   L.  E.  7  Eq. 

(aj)  See  Seton,  579.  126,  where  the  interests  were  equally 

(y)  Sect.  9.  divided,  and  yet  a  sale  was  directed, 
(z)  Scot.  12.. 
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Chap.  XX.     a  partition  of  part  of  the  property  and  a  sale  of  the  rest  is 

Sect.  3.  .     .  .^       _    . 

desired,  this  may  be  obtained  in  the  same  suit  (c).     It  has 

been  held  that  the  Court  has  discretion  to  direct  an  immediate 

sale  in  the'  absence  of  parties  interested,  who  are  shown  to  be 

out  of  the  jurisdiction ;  but  if  there  is  any  uncertainty  as  to 

whether  they  are  out  of  the  jurisdiction  or  not,  an  inquiry  wiU, 

in  the  first  instance,  be  directed  (d).    The  Court  wiU  not  allow 

a  decree  for  sale  to  be  acted  on  in  the  absence  of  parties 

interested  who  are  out  of  the  jurisdiction,  until  notice  of  it 

has  been  served,  or  at  any  rate  advertised  (e). 

^o^^e.  Previously  to  this  Act,  the  ordinary  rule  as  to  costs  in  a 

partition  suit  was  that  none  were  given  on  either  side  up  to 
the  hearing,  and  that  the  subsequent  costs  were  borne  by  the 
parties  according  to  their  interests  (/) :  but  under  the  Act  a 
discretionary  power  as  to  costs  up  to  the  hearing  is  given  to 
the  Court  (9).  It  was  at  first  held  that  this  provision  did  not 
alter  the  old  rule  (h) ;  but,  in  later  cases,  it  has  been  decided 
that  where  the  parties  are  entitled  in  equal  shares,  and  a  sale 
is  for  their  common  advantage,  the  costs  will  be  paid  out  of 
the  estate  (*). 

We  may  here  refer  to  the  power  of  the  Court  to  direct  a 
sale  of  lands  delivered  in  execution  to  a  judgment  creditor 
under  the  27  &  28  Vict.  c.  112  (k) ;  and  to  the  provisions 
of  the  15  &  16  Vict.  c.  86,  s.  48  (l),  under  which  the  Court 
may  now  direct  a  sale  instead  of  a  foreclosure. 

(c)  RoebueTc  v.  Ghadebet,  L.  K.  8  Eq.  {g)  Sect.  10. 

127.  (h)  LandeU  v.  Baker,  L.  R.  6  Eq. 

(d)  Silver  y.  Udall,  L.  E.  9  Eq.      268. 

227.  (»)  Osborn  v.  Osborn,  L.  R.  6  Eq. 

(«)  Peters  r.  Bacon,  L.  K.   8  Eq.      338;  Miller  y.  Ma/rrU>tt,h.'R.1'Eq.  I. 

125.  (h)  As  to  which,  vide  suprd,,  p.  437. 

(/)  See  Seton,  578.  (0  Vide  Ch.  XXI. 
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CHAPTER  XXI.  Chap,  xxi. 

AS  TO   SALES  BY  THE  COUET  OF  CHANOEKY. 

1.  As  to  the  time  for,  conduct  of,  and  manner  of  the  sale. 

2.  As  to  the  rights  and  liahilities  of  the  highest  Udder,  after 
the  sale,  hut  lefore  the  certificate  of  the  result  of  the  sale  becomes 
absolute  ;-^and  as  to  the  late  practice  of  opening  biddings. 

3.  As  to  the  purchaser's  rights  and  liabilities  after  the  certi- 
ficate of  the  result  of  the  sale  becom.es  absolute. 

4.  As  to  the  investigation  of  title ;— payment  and  application 
of  jmrchase-money  ;^ossession ; — and  preparation  and  execu- 
tion of  the  conveyance. 

5.  As  to  the  purcliaser's  rights  after  completion. 

6.  As  to  the  practice  where  the  purchaser  fails  to  complete. 

(1.)  An  estate,  when  sold  by  the  Court,  is  usually  sold  by      Section  l. 

public  auction  ;  the  Court  will,  however,  at  once  accept  an  As  to  the  time 

advantageous  offer  actually  made  for  the  property  (a) ;  and  if  '^°''' """^""t  of, 

the  affidavits  on  an  application  in  Court  are  satisfactory,  the  ^^^  sale. 

matter  need  not  be  referred  to  chambers  (&).     Occasionally  a  ^^t  be  ^  °"'^' 

sale  is  effected  by  means  of  sealed  tenders  sent  into  the  auction  or 

private  con- 

Judge  s  chambers  (c).  tract. 

Where  the  decree  in  an  administration  suit  directed  the  When  made 
Master  to  inquire  and  state  what  real  estate  passed  by  the  ^on  suit'^  ^^' 

(a)  See  Dowle  v.  Lucy,  4  Ha.  311 ;  (c)  Osborne  v.  Foreman,  2  Jur.  N.S. 
Bouafield  v.  Sodges,  33  Beav.  90.  For  361  ;  8  De  G-  M,  &  G.  122 ;  affirmed 
form  of  order  confirming  a  contract,  aui  nomine,  £afloto  v.  Osborne,  6  H.  L. 
see  Seton,  1189.  Ca.  566 ;  4  Jur.  N.  S.  361 ;   Wfifer- 

(b)  Pimm  v.  InsaU,  10  Ha.  4-PP-  Itouse  v.  WiUcinton,  1  H.  &  M,  630, 
Lxxir. 
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Chap.  XXI.    ■w^ill,  and  that  the  estates  which  he  should  find  to  have  passed 
Sect.  1.  .     ^ 
be  sold  with  his  approbation,  it  was  held  that  he  might,  after 

having'  informed  himself  what  estates  passed,  proceed  to  sell 
them,  without  making  any  previous  report  upon  the  pre- 
liminary inquiry  (d) :  but  where  an  infant  was  interested  in 
the  real  estate,  it  was  doubtful  whether  the  Court  would 
direct  a  sale  until  the  accounts  had  been  taken,  and  the  cause 

Sale  may  now   jj^^  been  heard  on  further  directions  (e).     But  now,  a  sale 

be  direoted  ^  ' 

before  decree,    may  be  made  in  any  suit  before  decree  (/) :  but  only  in  cases 

where  under  the  old  practice  a  sale  coxild  have  been  directed 

at  the  hearing  (g),  and  in  which  for  the  protection  of  the 

property  or  other  like  cause  it  is  necessary  to  come  to  the 

Com-t ;  and  not  so  as  to  enable  a  party  in  a  contested  suit 

and  upon  an  interlocutory  application  before  the  hearing,  to 

obtain  a  decision  upon  the  main  questions  at  issue 'in  it  (h) : 

a  sale  may,  if  necessary,  be  directed  for  payment  of  costs, 

although  infants  are  interested  (i). 

When  sale  will      But  a  Sale  Will  not  be  ordered  in  an  administration  suit, 

notbedirected  -.n    ■<■ 

in  an  adminis-  when  the  testator  has  himself  directed  aH  necessary  expenses 

tration  eui .  ^^  ^^  raised  by  mortgage  (Jc)  :  so,  where  a  testatrix  directed 
that  an  advowson  which  she  devised  to  trustees  should  be 
sold  by  them  immediately  after  the  death  of  the  then  incum- 
bent, the  Court  refused,  in  his  lifetime,  to  direct  a  sale  of  the 
next  presentation  for  the  benefit  of  the  cestuis  que  trust  (J).  As 
against  a  specific  incumbrancer,  a  sale  cannot  be  directed  in 
an  administration  suit  without  his  express  consent,  except 
subject  to  his  charge  (m).   Where  trustees  with  a  discretionary 


(d)  ■  Dyhes  v.  Taylor,  16  Sim.  563.  Tidloek  v.  Tulloch,  L.  R.  3  Eq.  574. 

(e)  See  BaUlie  v.  Jackscm,  10  Sim.  (i)  Mandeno  v.  Mandeno,  supr& ; 
167,  where  Sir  L.  Shadwell,  V.-C,  and  mde  SM^ira,  p.  1 075,  and  cases  cited 
refused  to  insert  a  direction  for  sale  in  n.  (a). 

in   the  decree  ;     but,  in    Lord  St.  (h)  Drake  v.  Wliitmore,  5  De  G.  & 

Leonards'  opinion,  there  is  no  invari-  S.  619. 

able  rule  upon  the  subject;  see  iyrecA  (Q  Briatow  v.  SHrrow,  27  Bear. 

V.  Joyce,  3  Dru.  &  W.  349.  590. 

(/)  15  &  16  Vict.  c.  86,  s.  55.  (m)   Langton    v.  Langton,  1  Jur. 

(Sf)    Mandeno    v.   Mandeno,    Kay,  N.  S.  1078 ;  7  De  G.  M.  &  G.  30 ; 

App.  ii.  Wickendem  v.  Rayaon,  25  L.  J.  Ch. 

(h)  Prince  v.  Cooper,  16  Beav.  646 ;  162,  affd.  27  L.  T.  50 ;  6  De  G.  M.  & 
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power  of  sale  disclaim,  the  Court  will  exercise  the  power,    ^^'j^p.  xxi. 
although  iafants  are  interested  (n).  '- — 


8Uit. 


The  Court  may  seU  the  real  estate  of  a  testator  for  payment  Under  3  &  4 

Will  IV 
of  his  debts  under  the  3  &  4  Will.  IV.  c.  104,  although  the  c.  104,  in  suit 

suit  he  instituted  by  a  person  interested  under  the  will  instead  giaimin?"^ 

of  by  a  creditor  (o) ;  so,  also,  for  the  purpose  of  raising  the  ^^^^^  ^iU- 

arrears  of  a  rent-charge  (p). 

And  a  sale,  even  of  an  infant's  estate  (g'),  may  now  be  Sale  when 

,,,.         n        ^  ■!_      ,    ,1      1         ■  directed  in  a 

directed  (r)  m  a  foreclosure  suit,  at  the  hearing,  but  not  on  a  foreclosure 

prior  interlocutoiy  application  (s) ;  nor,  it  would  seem,  after  a 
decree  for  foreclosure  (t),  except  by  consent  (u) ;  nor  on  the 
application  of  the  mortgagor,  unless  he  make  a  deposit  to 
cover  the  probable  expenses  of  the  sale  («) ;  and  the  money 
so  paid  into  Court  is,  in  the  first  instance,  to  be  applied  in 
indemnifying  the  mortgagee  entitled  to  a  foreclosure  decree, 
against  any  costs  which  he  may  incur  by  the  sale,  or  attempted 
sale  (y).  A  sale  may  be  directed,  notwithstanding  the  dissent 
of  the  mortgagor  (s),  or  some  of  the  incumbrancers  (a) ;  so, 
also,  although  the  mortgage  deed  contains  the  usual  power  of 
sale,  and  the  bill  prays  only  for  a  sale,  and  not  for  fore- 
closure (6).     Where  a  sale  was  directed  at  the  instance  of  a 

Q.  210  ;  Seton,  1182.     See  under  15  for  form  of  order,  see  Staines  v.  Rud- 

&  16  Viet.  c.  86,  s.  48,    Wichham  v.  Un,  9  Ha.  App.  liii.,  n.  ;   Cator  v. 

Nicholson,  19  Beav.  38,  where  a  sale  Reeves,  16  Jur.  1004. 

instead  of  a  foreclosure  was  ordered,  (s)   Wayn  v.  Lewis,  1  Dre.  487. 

notwithstanding   the    dissent    of    a  (<)  Girdlestone  v.  Lavender,  9  Ha. 

mortgagee,  and  vide  infr&.  App.  liii.  ;  Camphdl  v.  Moxhay,  18 

(n)  Browne  v.  PatiU,  16  Jur.  707  ;  Jur.  641 ;  but  see  Laslett  v.   CUfe, 

V.-C.  K. ;  and  see  Prentice  v.  Pren-  2  Sm.  &  G.  278. 

tice,  10  Ha.  App.  xxii.  («)  Laslett  v.  Olife,  2  Sm.  &  G.  278. 

(o)   Price  y.  Price,  15  Sim.   484 ;  (a;)  Boydeli  v.  Manly,  9  Ha.  App. 

Rodney  v.  Rodney,  16  Sim.  307  ;  Din-  liii.  ;    Bellamy  v.    Cockle,    18    Jur. 

ning  v.  Henderson,  2  Coll.  330  ;  as  to  465  ;  and  see    Whitfield  r.  Roberts, 

a  sale  for  payment  of  legacies,  see  5  Jur.  N.  S.  113. 

Rowley -v.  Adams,  7  Benv.  5i8.  (y)  CorsMis  t.  Patman,  L.  B.  4 

{p)  White  T.  James,  26  Beav.  191.  Eq.  156. 

(g)  Mears  v.  Best,  10  Ha.  App.  li. ;  (z)  Newman  v.  Sdfe,  33  Beav.  522. 

Siffken  v.  Davis,  Kay,  App.  xxi.  (a)  Wiekham  v.  Nicholson,  19  Beav. 

(r)  Sec  15  &  16  Vict.  c.  86,  s.  48  ;  38. 

JenHn  v.  Row,  5  De  G.  &  S.  107 ;  and  (5)  HvMon  v.  Sealy,   i  Jur.  N.  S. 
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Chap.  XXI. 
Sect.  I. 


puisne  incumbrancer,  besides  a  deposit  to  cover  the  probable 
sale  expenses,  a  bidding  was  ordered  to  be  reserved  sufficient 
to  cover  the  amount  found  due  to  the  first  mortgagee  (c) ;  and 
where  a  second  mortgagee  of  a  moiety  of  the  estate  was 
plaintiff,  the  conduct  of  the  sale  was  given  to  a  defendant^ 
the  first  mortgagee  of  the  entirety,  as  being  a  more  convenient 
and  less  expensive  course  (d). 


An  imme- 
diate sale 
ordered  only 
under  special 
circum- 
stances. 


As  a  general  rule,  an  immediate  sale  will  not  be  ordered, 
unless  all  parties  interested  in  the  equity  of  redemption  are 
before  the  Court  and  give  their  consent :  but,  as  in  the  case  of 
foreclosure,  a  day  is  in  the  first  instance  fixed  for  payment ; 
and  in  defaidt  of  payment  a  sale  is  directed  (e).  Where, 
however,  the  mortgaged  property  consisted  of  leaseholds,  the 
rents  of  which  were  insufficient  to  keep  down  the  interest  and 
other  charges  upon  it,  an  immediate  sale  was  ordered  at  the 
instance  of  the  first  mortgagee  (/) ;  so,  also,  in  other  cases 
where  special  circumstances  made  this  the  .most  desirable 
course  {g) ;  but  this  discretionary  power  is  to  be  exercised 
(unless  with  consent)  only  under  special  circumstances, — 
e.  g.,  where  there  is  such  a  complication  of  interests  that  the 
common  decree  could  not  be  conveniently  worked  out  (h) — 
and  is  to  be  exercised  for  the  general  benefit  of  the  estate, 
and  not  so  as  to  operate  injuriously  or  oppressively  on  any 
person  interested  (*). 


Wliether  sale        It  has  been  much  doubted  whether  sale  or  foreclosure  is  the 
or  foreclosure 
is  the  appro- 


proper  remedy  for  an  equitable  mortgagee.     Where  there  is  a 


450  ;  see  too  Macrae  v.  EUerton,  ii. 
967. 

(c)  WhUJidd  v;  Roberts,  5  Jur.  N.  S. 
113. 

(d)  Hewitt  V.  Namson,  28  L.  J.  Ch. 
49,  V.-C.  K.  ;  7  W.  R.  5. 

(e)  See  Umith  v.  Solinson,  1  Sm.  & 
Q.  140. 

(/)  Phillips  V.  Chitteridge,  4  De  G. 
&  Jo.  531 ;  Foster  T.  Harvey,  12  W.  K. 
92,  Ii.  J.  J. 

(  g)  Mamott  t.  Kirkltam,  10  W.  E. 


340  ;  Newman  v.  Selfe,  uhi  suprdt.  As 
to  a  gale  being  ordered  against  the 
Crown,  see  Scott  v.  Roberts,  4  W.  K. 
499,  ajid  cases  there  cited. 

iji)  See  Hioms  v.  Holton,  16  Jur. 
1077 ;  Wickham  v.  Nicholson,,  19 
Beav.  38;  Probert  v.  Price,  1  Eq. 
K.  51. 

(i)  Hv/rstr.  Surst,  16  Beav.  372  ; 
and  see  Smith  v.  Robinson,  1  Sm.  & 
G.  140. 
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mere  charge,  it  seems  to  be  now  settled  that  the  incum-    Chap.  xxr. 

brancer   is   entitled  to  a  sale  and  not  foreclosure  Qe) ;    but  '— — 

1.1.  ,   p  ,  .  priate  remedy 

where  there  is  an  agreement  for  a  mortgage,  the  pomt  seems  for  an  equit- 

to  be  stiU  imsettled.  In  Tucldey  v.  Thompson  {l),  V.-C.  Wood,  f^l^°^^' 
after  reviewing  the  prior  conflicting  decisions,  appears  to  have 
considered  that  the  preponderance  of  authority  was  in  favour 
of  a  decree  for  sale  :  but  it  would  seem  that,  except  by  con- 
sent, or  where  the  Court  exercises  its  discretionary  power 
under  the  15  &  16  Vict.  c.  86,  the  proper  decree  is  for  fore- 
closure (m).  Whether  a  registered  judgment  creditor,  prior 
to  the  recent  statute,  was  entitled  to  a  sale,  or  to  an  absolute 
conveyance  of  the  property  free  from  all  equity  of  redemption 
has  been  the  subject  of  conflicting  decisions ;  but  the  balance 
of  authority  seems  to  prescribe  the  latter  remedy  {n).  When 
the  land  has  been  delivered  in  execution,  or  he  has  exhausted 
as  far  as  possible  the  forms  of  legal  process,  he  may  now 
obtain  a  summary  order  for  sale  under  the  late  Judgment 
Act  (o). 

In  a  recent  case,  where  property  was  conveyed  to  two  sons 
of  the  settlor  upon  trusts  for  his  children,  &c.,  and  the  deed 
provided  that  any  child  advancing  money  to  the  settlor,  or 
towards  the  discharge  of  a  mortgage  then  subsisting  on  the 
property,  should  be  entitled  to  "a  charge  by  way  of  mort- 
gage," it  was  held  by  Lord  Hatherley,  C,  reversing  V.-C.  Gifi'ard, 
that  a  trustee,  who  had  advanced  a  considerable  sum  to  the 
settlor  and  paid  off  part  of  the  mortgage  debt,  was  only 
entitled  to  a  sale  of  so  much  of  the  estate  as  was  necessary 

(Ic)  P«' Lord  Hatherley,  C,  in  Ten-  &  C.  163  ;  Creswich  v.   Harrison,  ib. 

nant  v.  Trenchard,  h.  R.   4  Ch.  Ap.  444;  Moore  v.Perjij,!  Jur.  N.S.  126; 

537,  542  ;  and  see  Footner  y.  Sturgis,  see  too  Jones  v.  Bailey,  17  Beav.  582 ; 

5  De  G.  &  S.  736  ;  Lloyd  v.  Whittey!  Cox  t.  Toole,  20  Eeav.  146. 
17  Jur.  754,  "V.-C.  W. ;  Nash  v.  Wor-  (m)  Seton,  448,  449,  and  cases  there 

cester  Commiaiioners,  1  Jur.  N.  S.  973,  cited. 
V.-C.  W.  (n)  Footner  v.  Sturgis,  5  De  G.  & 

{V)  J.  &  H.  126 ;  for  cases  directing  Sm.  736  ;  Simpson  v.  Morlcy,  2  K.  & 

a  sale,  see  Pain  v.  Smith,_2  My.  &  K.  J.  71  ;  but  see  Jones  v.  Bailey,  17 

417;  Tipping  v.  Power,  1  Ha.  410;  Beav.  582. 

Matthews  v.   Ooodday,  8  Jur.  N.  S.  (o)  27  &  28  Vict.  c.  112,  s.  4,  and 

90,  V.-C.  K. ;  and  for  cases  directing  vide  suprd,,  p.  437. 
foreclosure,  see  Price  y.  Carver,  3  My. 
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• 

Chap.  XXI.    to  repay  the  advances,  and  not  to  a  formal  mortgage  giving 

— —  him  the  right  to  foreclose ;  and  his  lordship,  without  however 

deciding  the  case  on  this  ground,  appears  to  have  considered 
that  where  a  trustee  is  also  mortgagee,  the  Court,  in  order  to 
prevent  the  conflict  of  duty  and  interest,  wiU  not  allow  him 
to  foreclose  (p). 
*  .  • 

Who  may  bid.  As  a  general  rule,  no  party  to  the  suit  ought  to  bid  for  the 
estate  without  the  previous  permission  of  the  Court  (§') ;  and 
the  party  permitted  to  bid  will  not  be  allowed  to  conduct  the 
sale  (r) ;  and  where,  without  such  permission,  the  party  con- 
ducting the  sale  purchased,  and  under  a  feigned  name,  the 
Court,  even  after  the  purchase  had  been  confirmed,  ordered 
the  estate  to  be  put  up  again  at  the  price  for  which  he  had 
bought  it :  and  if  there  should  be  no  higher  bidding,  he  was 
to  be  held  to  his  bargain  (s).  A  residuary  legatee  (^),  or  tenant 
for  life,-  or  owner  of  a  reversionary  interest  in  the  estate,  may, 
(subject  to  the  above  restriction,)  purchase  on  a  Sale  by  the 
Court ;  and  Lord  Eldon,  although  disapproving  of  the  rule,  has 
referred  to  its  existence  as  free  from  doubt  (m).  But  leave  to 
bid  has  been  refused  to  an  executor  in  an  administration 
suit  (a;) ;  so  also,  to  a  receiver  (2/),  and  to  a  guardian  ai, 
litem  {z).  The  stringency  of  the  rule  may,  however,  be 
relaxed  where  all  parties  who  are  sui  juris  consent,  and  an 
advantageous  sale  cannot  be  otherwise  effected  (a). 

Who  conducts       In  general,  the  plaintiff  conducts  the  sale  (6) ;  in  which 

sale. 

{p)  Tennant  v.  Trencha/rd,  L.  R  4  &  P.  121,  n. 

Ch.  Ap.  537,  5i4.  («)  Hooper  v.  Goodmn,  G.  Coop.  95. 

(g)  Ehixirihy  T.  Billing,    10  Sim.  («)  See  WiUiams  v.  AttenTmrough, 

98 ;  Sug.  99  ;  but  see  Wilson  t.  Oreen-  Turn.  &  E.  76. 

wood,  10  Sim.  101,  n.  ;  and  see  Ten-  (x)    Oeldard   v.    Mandall,   9  Jur. 

nant  t.  Trenchard,  L.  R.  4  Ch.  Ap.  1085. 

537,  546,  547.  (^)  AMne  v. Bond,  1  Flan.  & K.196. 

{r)  See  DomviUe  v.  Beiiington,   2  (z)  Dodson  v.  Bishop,  Seton,  1184. 

You.  &  C.  723.  (a)    CampheU  v.    Walker,  65  Ves. 

(s)  Sidny  y.  Ranger,  12  Sim.  118  ;  678,  682,  and  see  Farmer  v.  Beam,,  32 

such  an  order  may  be  brought  under  Beav.   327  ;    Tenna/nt  v.   Trencha/rd, 

the  review  of  the  House  of  Lords  by  L.  R.  4  Ch.  Ap.  547. 

a  purchaser,  although  he  is  not  a  party  (b)  See  i)aZe  y.  Hamilton,  10  Ha, 

to  the  cause  ;  Bailey  v.  Maule,  7  CI,  App.  vii, 
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case  his  solicitor  is  considered,  as  between  the  vendors  and  the    Chap.  XXI. 
purchaser,  to  be  the  agent  of  all  the  parties  to  the  suit  (c) :  — — 


the  Court,  however,  may,  if  it  be  probably  for  the  benefit  of 
the  parties  to  the  suit,  and  a  sufficient  case  is  made  out,  give 
the  conduct  of  the  sale  to  a  person  other  than  the  plaintiff  (d); 
and,  in  determining  the  question,  does  not  necessarily  con- 
sider the  extent  of  the  interests  of  the  several  parties,  nor  the 
possession  of  the  title  deeds,  inasmuch  as  every  party  to  the 
suit  is  bound  to  facilitate  the  sale  (e). 

Where  a  suit  is  instituted  to  carry  into  execution  the  trusts  Court  when 

of  an  instrument  which  directs  a  sale  upon  the  occurrence  of  j^ugj"  iaunot 

a  specified  event,  and  some  of  the  parties  interested  in  the  anticipate 

'■  time  thereby 

proceeds  of  sale  are  not  sui  Juris,  the  Court  has  no  power,  fixed  for  Bale. 

under  its  general  jurisdiction,  to  direct  a  sale   before  the 

occurrence  of  such  event  (/) ;  however  injurious  delay  may 

be  to  the  property  (g) :  nor  even,  it  would  seem,  where  all  the 

parties  are  sui  juris,  if  the  intention  of  the  testator  in  fixing 

a  time  for  sale  would  be  defeated  (h). 

Assuming  the  Court  to  have  properly  directed  &  sale,  the  Sale  may  be 
estate  may  be  sold  at  such  place  either  in  London  or  in  the  country, 
country,  and  by  such  person,  as  the  Court  shall  think  fit  (i). 
A   sale   in   a  manner  different  from  that   directed   by  the 
decree,  and  unperfected  by  conveyance,  will  be  treated  as  a 
nullity  Qc). 

The   general  rules,  to   which  we   have  before   adverted,  Eelative  duties 

,.  of  vendors  and 

respecting  the  relative  duties  of  intended  vendors  and  pur-  purchasers 
chasers  prior  to  the  contract,  apply  as  well  to  sales  under  an  P"*"^  *° "  ®' 
order  of  the  Court  as  to  ordinary  sales ;  e.  g.,  pufSng  cannot 
be  supported  in  the  one  case  more  than  in  the  other  (l). 

(o)  Dalhy  v.  Pidlen,  1  Kuss.  &  M.  {h)  Uristow  v.  Skirrow,  27  Bear. 

296.  590,  et  vide  mprd,,  p.  1078. 

(d)  Dixon  Y.Pyner, 7  Ha.  331 ;  and  (i)  Ord.  XXXV.  61. 

see  Hewitt  y.  Nanson,  28  L.  J.  Ch.  (i)  Annesley  v.  Ashursl,  3  P.  Wms. 

49,  and  supra,  p.  1080.  282  ;  Ex  paHe  Htighes,  8  Ves.  617 ; 

(e)  Knott  T.  Cottce,  27  Beay.  33.  Bowen  v.  Evam,  IJ.  &  L.  178,  266. 
(/)  BlacUow  V.  Lams,  2  Ha.  40.  (?)  Dimmoohv.  JIaUett,  L.  E.  2  Oh. 
(i?)  Johnstone  v.  Baber,  8  Bea,v.  233.  -  Ap.  21,  39 ;  and  see  Sug.  109. 
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Oiap.  XXI.        Where  the  sale  is  made  in  an   administration   suit,  the 

^ — '^^-  trustees  or  other  real  representatives  of  the  deceased  person 

property  to  be   must  make  an  affidavit  (m)  as  to  the  particulars  of  the  real 
^°''^'  estate,  and  the  incumbrances  affecting  it ;  and  in  other  cases 

similar  evidence  is  required  by  the  Court.     The  particulars  of 
sale  are  prepared  by  the  solicitor  of  the  party  conducting  the 
sale,  and  are  in  the  ordinary  form,  except  that  they  are  inti- 
tuled in  the  cause  or  matter,  and  that  the  sale  is  stated  to  be 
made  with  the  approbation  of  the  Judge,  under  a  decree  or 
order.     The  solicitor  of  the  party  conducting  the  sale  also 
Preparation  of  prepares  the  abstract,  which  before  the  property  is  offered  for 
sale,  must,  according  to  the  present  practice,  "  be  laid  before 
some  conveyancing  counsel  to  be  approved  by  the  Court  for  the 
opinion  of  such  counsel  thereon,  to  the  iatent  that  the  Court 
may  be  better  enabled  to  give  such  directions  as  may  be 
necessary  respecting  the  conditions  of  sale  and  other  matters 
connected  therewith;"   and  a  time  for  the  delivery  of  the 
abstract  to  the  purchaser  or  his  solicitor  is  to  be  specified  in 
To  be  laid        the  conditions  {n).     Under  this  provision  the  abstract,  with  a 
vevancin?"       ^opy  of  the  particulars  as  settled  in  chambers,  and  a  draft  of 
counsel,  ^^q  ordinary  formal  conditions  employed  on  sales  by  the  Court, 

is  usually  laid  before  one  of  the  six  conveyancing  counsel  of 
the  Court ;  with  instructions  to  advise  whether  the  sale  should 
be  made  subject  to  any  and  what  special  conditions  (o).  The 
Court  may,  however,  dispense  with  this  i-ule,  upon  the  ground 
of  expense  (jp),  or  for  any  other  special  reason  (cj). 

In  considering  the  conditions,  the  expression  "  the  vendors," 
if  unexplained,  has  been  held  by  V.-C.  Wood,  at  chambers,  to 
include  all  the  parties  to  the  suit.  The  Court  will  not  know- 
ingly pass  off  an  absolutely  bad  title  by  the  aid  of  special 
conditions  (r). 

(m)  Ab  to  the  form  of  such  affi-  Eegul.  8  Aug.  1857,  sehed.  No.  7. 
davit,  see  Eegul.  8  Aug.  1857,  sehed.  {p)  Chamberlain  t.  Chamberlain,  1 

No.  6.  Sm.  &  G.  App.  28. 

(n)  15  &  16  Viet.  c.  86,  s.  56.  (9)  Gibson  t.  WoUard,  5  De  0.  M. 

(o)  A  form  of  the  common  condi-  &  G.  835  ;  Re  Jones,  1  Jur.  N.  S.  817. 
tions  ordinarily  used  on  sales  by  the  (»•)  Bennett  v.    Wlieder,   1  Ir.  Eq. 

Court  will  be  found  in  the  1st  toI.  of  18  :  and  see  Hume  v.  Bmtlcy,  5  De 

Davidson's  Conveyancing;    and  see  G.  &  S.  527. 
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When  the  conveyancing  counsel  has   added  such  special    Chap.  xxi. 

conditions  as  he  thinks  necessary,  the  particulars  and  con-  '— — 

ditions  are  finally  settled  in  chambers,  the  time  and  place  of  and  conditions 
sale  are  fixed,  and  the  auctioneer  is  appointed,  and  the  amount  chambers 
of  his  remuneration  is  determined  (s). 

The  common  conditions  provide  for  a  reserved  bidding,  and  EeseiTed 
also  for  the  payment  of  a  deposit  by  the  purchaser  :  the  latter,  depos^f  """^ 
however,  is  often  not  required.  When  a  deposit  is  paid  the 
person  appointed  to  receive  it  must  give  security  (t).  Under 
the  old  practice,  the  Court  has  refused  to  sanction  its  pay- 
ment to  the  Master's  clerk,  but  has  allowed  it  to  be  paid  to 
the  solicitors  of  a  defendant  in  the  cause,  they  undertaking 
by  counsel  to  account  for  it,  and  the  defendant  submitting  to 
be  bound  by  any  future  order  which  the  Court  might  make 
respecting  it  (u). 

If  an  incompetent  person,  (as  a  lunatic,)  is  declared  the  Highest 
highest  bidder,  the  Court  cannot  hold  the  next  bidder  to  his  pergon^incom- 
bidding,  or  even  allow  him  to  stand  as  purchaser  with  the  Patent,  or  of 
consent  of  the  parties  to  the  cause  (x).     In  a  modern  case,  means— effect 
where  the  offer  of  the  highest  bidder  was  rejected,  under  the 
idea  that  he  was  of  insufficient  means,  and  the  next  bidder 
was  declared  the  purchaser,  the  Court  did  not  treat  the  sale  as 
void ;  but  seemed  to  consider  that  the  highest  bidder  should 
have  moved  that  he,  instead  of  the  other,  might  be  declared 
the  purchaser  (y). 

Where  a  purchaser  made  an  offer  after  the  auctioneer  had  Bidding  after 
declared  the  amount  of  the  reserved  bidding,  it  was  held  that  j^    ^   °"^ ' 
this  was  an  offer  respecting  which  a  special  application  to  the 
Court  was  necessary  (z)  :  but  in  a  recent   case,  where  the 
property  was  bought  in,  but  before  the  auctioneer  left  the 

(«)  See  Dan.  Oh..  Pr.  1171,  1172.  the  Court  might  not  treat  the  case  as 

(<)  Dan.  Ch.  Pr.  1173.  one  of  an  offer  to  purchase  by  private 

(«)  Lyon    V.    ColviU,   6   Jur.  680,  contract. 

V.-C.  K.  B.  (y)   Hughes  v.   Lipscomie,   6    Ha. 

(x)  Sug.  102  ;  Blackheard  v.  Liw-  142. 

ditjren,  1  Cox,  205 ;  sedqucere,  whether  (z)  Dowle  v.  Luey,  i  Ha.  311. 
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Chap.  XXI. 
Sect.  1. 


rostrum,  a  person,  to  wlioni  the  reserved  price  had  been  im- 
properly divulged,  agreed  to  purchase  for  that  amount,  the 
contract  was  held  to  be  binding  upon  him  (a) ;  and  the  learned 
Judge  observed  that  it  is  very  usual  for  the  reserved  bidding 
to  be  known  ;  and  a  constant  practice  for  persons  to  take  the 
property  at  the  reserved  bidding  (S). 


Sectiou  2. 

As  to  the 
rights  and 
liabilities  of 
highest 
bidder,  &o. 

Highest 
bidder  not 
the  purchaser 
until  certifi- 
cate of  sale 
becomes 
absolute. 


(2.)  As  to  the  rights  and  lialilities  of  the  highest  hidder,  after 
the  sale  hut  lefore  the  certificate  of  the  result  of  the  sale 
becomes  absolute; — and  as  to  the  late  practice  of  opening 
biddings. 

After  the  sale,  the  chief  clerk  of  the  Judge  to  whose  branch 
of  the  Court  the  cause  is  attached,  proceeds,  on  a  day  named 
in  the  conditions  of  sale,  to  certify  the  result ;  and  the  pur- 
chasers may,  if  they  think  fit,  attend  at  chambers,  by  their 
solicitors,  to  settle  the  certificate.  The  certificate  having  been 
settled  is  signed  by  the  Judge  and  filed ;  with  the  same  result 
as  under  the  old  practice  attended  the  order  nisi  confirming 
the  Master's  report  of  the  sale :  and  after  eight  days,  if  no 
application  be  made  in  the  interval  to  discharge  or  vary  it, 
becomes  absolute ;  with  the  same  result  as,  under  the  old 
practice,  attended  the  confirmation  absolute  of  the  Master's 
report;  and  will  not  be  opened  except  upon  very  special 
grounds  (c).  Until  the  certificate  becomes  absolute  the 
bidder  has  not  absolutely  assumed  the  character  of  purchaser ; 
so  that  iu  the  interval  a  loss  by  fire  falls  on  the  vendors  (d) : 
and  a  motion  that  the  best  bidder  shall  complete,  and  pay  his 
purchase-money,  by  a  certain  day,  will  be  refused  (e) ;  but,  if 
the  interest  purchased  be  in  its  own  natiu'e  determinable — 
e.  g.,  a  life  estate, — it  seems  that  he  must  pay  the  purchase- 


(a)  Else  V.  Barnwrd,  28  Beav.  228 ; 
aflSrmed,  232  ;  and  see  Bousfidd  v. 
Hodges,  33  BeaT.  90. 

(i)  And  see  Sug.  96  ;  Dan.  Oh.  Pr. 
1175. 

(c)  See  15  &  16  Vict.  c.  80,  ss.  32, 
83,  34,- and  the  Orders  of  16  Oct. 
1852,  No.  47,  et  acq. ;  and  Bridger  v. 


Penfold,  1  K.  &  J.  28  ;  Wwre  T.  Wat- 
son,  25  L.  J.  Oh.  199  ;  7  De  G.  M.  & 
G.  739  ;  Howell  v.  Kightley,  4  W.  E. 
477  ;  8  De  G.  M.  &  G.  325  ;  Se  Jones' 
Settled  Estates,  5  Jm-.  N.  S.  1243. 

(d)  Eos  parte  Minor,  11  Ves.  559 ; 
cited  13  Ves.  518. 

(e)  Anon.,  2  "Ves.  jun.  335. 
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money,  although  the  event,  upon  which  the  interest  deter-  Chap.  xxi. 

.  Sect,  2. 

mines,  occur  hefore  the  certificate  becomes  absolute  (/) :  so,  


if  the  certificate  become  absolute,  he  will,  in  the  case  of  a  life 
estate,  be  entitled  to  the  intermediate  income  {g). 

The  death  of  the  purchaser  before  the  certificate  becomes  Death  of, 
absolute,  does  not,  however,  vacate  the  sale,  even  although  he  ^^^^  becomes" 
never  signed  an  agreement ;  sales  by  the  Court,  not  being  absolute, 
within  the  Statute  of  Frauds  (/;.) ;  but  the  contract,  it  is  said, 
cannot  be  enforced  against  his  representatives  without  suit  (i) : 
and  it  was  the  practice  in  such  a  case  not  to  serve  the  heir 
with  notice  of  an  application  to  open  the  biddings  (k). 

If,  before  the  certificate  becomes  absolute,  the  purchaser  Subsale  at 
resell  at  a  profit,  the  sub-purchaser  becomes  the  purchaser  P''  • 
under  the  Court  at  the  advanced  price  (l)  :  in  a  modern  case, 
where  the  first  purchaser  had  received  the  advance  in  price 
and  had  absconded,  the  Court  directed  the  property  to  be  re- 
sold :  reserving  the  question  whether,  if  it  should  not  produce 
the  sum  offered  by  the  sub-purchaser,  he  should  not  be 
answerable  to  the  Court  for  the  difference ;  and  reserving  all 
questions  of  liability  in  the  original  purchaser  (m) ;  and,  in  a 
recent  case,  where  before  the  certificate  became  absolute,  the 
original  purchaser  sold  at  a  profit,  a  resale  was  ordered,  upon 
the  terms  of  his  paying  into  Court  the  amount  of  the  advance 
offered  by  the  sub-purchaser  (n). 

Until  the   certificate   became   absolute  (o),  the  purchaser  Opening 
might,  before  the  recent  Statute  {p),  have  lost  his  bargain  by  what^f~ 

(/)  Anion  T.  Towgood,  1  Jac.  &  W.  Lord Langdale's private  opinion  seems 

639  ;  and  see  Vesey  v.  Elwood,  2  Con.  to  have  been  that  the  heir  should  be 

&   L.   47  ;  8  Dru.   &  W.  74,  over-  served. 

ruling   Vincent  T.  Going,  cited  iUd.  (I)  Sadder  v.  Buffin,  Taml.  341. 

p  75  (m)  Hoh-oyd^.  Wyatt,  2  Coll.  329. 

{g)  Anson  v.  Towgood,  1  Jac.  &  W.  (»)  -Ke  Goodwin's  Settled  Estates,  i 


637. 


GiflF.  90;  8  Jur.  K  S.  1173. 


(h)  See  Att.-Gen.  v.  Day,   1  Ves.  (o)  Bi-idger  v.  Penfold,  1  K.  &  J. 


221. 


28. 


ii)  Lord  T.  Lord,  1  Sim.  503,  led         {p)  30  &  31  Vict.  c.  48,  s.  7,  and 
quo^e.  "»*  »»/»'^- 

(t)  Templer  v.  Sweet,  8  Bear.  464 ; 
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Chap.  XXI. 

Sect.  2. 


the  Court  opening,  (as  it  is  termed,)  the  biddings ;  that  is, 
directing  a  resale,  on  the  application  of  a  person  willing  to 
give  a  higher  price  for  the  property ;  and  this,  although  he 
were  interested  in  the  proceeds  of  sale  {q),  or  were  present  at 
the  sale  (r)  ;•  but,  in  the  last  case,  the  Court  regarded  the 
application  with  some  jealousy,  and  required  a  larger  advance 
than  under  ordinary  circumstances  (s) :  and  they  might  be 
opened  a  second  time  {t)  on  the  application  of  the  same 
person  (u)  :  but  could  not  be  opened  until  the  certificate  had 
been  filed  {x).  And  the  Court  had  the  same  power  to  open 
biddings  upon  a  sale  by  sealed  tender,  as  on  a  sale  by  public 
auction  (?/);  but  the  practice  was  not  extended  to  a  sale 
strictly  by  private  contract  («) ;  even  in  the  case  of  a  sale  by 
trustees,  under  a  power,  for  a  lower  price  than  they  might 
have  obtained  by  a  more  spirited  competition  (a). 


On  wliat 
advance  in 
price. 


The  sufficiency  of  the  advance  was  considered  with  refer- 
ence to  the  entire  purchase-money;  including  the  price  of 
timber,  although  valued  separately  from  the  estate  (b).  As  to 
what  constituted  sufficiency,  there  was  no  definite  rule  ;  but 
about  ten  ;per  cent,  appears  to  have  been  the  usual  advance  on 
small  sums  (c).  The  Court  would  not  accept  an  insufficient 
advance  on  the  ground  of  "the  applicp,nt  having  mistaken  the 
time  of  sale  {d). 


Case  of 
several  lots 


Where  several  lots  are  purchased  by  the  same  person,  and 


(g)  Hooper  v.  Goodwin,  G.  Coop. 
95. 

(r)  Tliorriliill  v.  Thornhill,  2  Jac.  & 
W.  347  ;  overruling  earlier  oases  there 
cited  ;  see  Sug.  118,  ii. 

(s)  Tyndale  v.  Warre,  Jac.  £25, 
526 ;  Lefroy  v.  Lefroy,  2  Euss.  606  ; 
Shallcross  v.  Hibberson,  1  C.  P.  C, 
N.  K.  380 ;  as  to  what  constituted  an 
advance  in  price,  see  Jie  Carew's  Estate, 
26  Beav.  187. 

(t)  Scott  V.  Nesbit,  3  Bro.  C.  C. 
475 ;  Walond  v.  Walond,  8  Beav. 
352. 

(ti)  Preston  V.  Bm-ker,  16  Ves.  140  j 


Sug.  115. 

(x)  Lovegrove  v.  Cooper,  9  Ha.  279. 

(y)  Osborne  v.  Foreman,  2  Jur.  N.  S. 
361 ;  affd.  sub  nomine  Barlow  v. 
Osborne,  6  H.  L.  Ca.  656  ;  Waterhouse 
V.  Wilkinson,  1  H.  &  M.  636. 

(z)  MiUican  v.  Vanderplank,  11  Ha. 
136. 

(a)  Harper  v.  Hayes,  2  De  G.  F.  & 
Jo.  542. 

(4)  Bates  v.  Banner,  6  Sim.  380. 

(c)  See  Sug.  115;  Dan.  Ch.  P. 
1198  ;  and  2  Coll.  537. 

{(J)  Anon.,  1  Ves.  jun.  453. 
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the  biddings  are  opened  as  to  any  of  them,  he  may  give  up    Chap.  XXI. 

those  which  he  subsequently  purchased,  on   satisfying  the  

Court  that  he  bought  them  in  consequence  of  having  pur-  game  pur- 
chased  the  prior  lot  (e) :  and  a  like  indulgence  would  probably  ™^^'"-  ' 
be  gi'anted  if,  the  biddings  in  respect  of  a  subsequent  lot  being 
opened,  he  could  satisfy  the  Court  that  he  bought  the  prior  lot 
with  a  view  of  purchasing  such  subsequent  lot  (/) :  and  a  per- 
son seeking  to  open  biddings  on  some  only  out  of  several  lots 
bought  by  the  same  purchaser,  wiU  therefore  be  required  to 
take  such  other  lots  at  their  original  price,  if  the  purchaser 
declines  them,  and  they  do  not  fetch  so  much  on  a  resale  (jj). 

The  person  wishing  to  open  a  bidding  must,  at  his  own  Mode  of 
expense,  apply  for  leave,  by  motion ;  notice  of  which  must  be  bfddio^s. 
given  to  the  parties  in  the  cause,  and  the  purchaser  (A),  but 
not  to  the  heir  of  a  purchaser  dying  before  the  certificate  of 
sale  becomes  absolute  (j)  :  he  cannot  in  one  motion  include 
lots  sold  to  separate  purchasers  Qc).     If,  under  the  late  prac- 
tice of  opening  biddings  on  the  mere  ground  of  an  advance  in 
price,  his  offer  were  accepted,  the  order  was,  in  general,  made 
on  condition  that  he  paid,  as  a  deposit,  the  amount  of  his  Deposit 
advance  {l) ;  and  this  he  had  to  do  at  his  own  expense  (m) :  ^^^^"^  • 
however,  in  one  case,  where  an  advance  of  7000/.  was  offered 
upon  27,000/.,  Lord  Langdale  allowed  the  biddings  to  be 
opened  on  payment  into  Court  of  only  3400/.  (n) :  and  it  was 
held  in  a  modern  case  that  he  could  not,  pending  the  resale, 
be  required  to  pay  into  Court  the  amount  of  the  original 

deposit  (o).      He  was  also  required  to  pay  to  the  first  pur-  l"™*  pur- 

Ciifiser  to  ue 

(e)  Price  v.  Price,  and  Pieldei-  v.  379.    In  Humphries  v.  Roberts,  6  Jur. 

Fielder,   1   Sim.   &   St.  386  ;  see,  as  680,  tlie  nine  lots  appear  to  liave  been 

to  Ireland,  Oregg  v.  Glover,  1  Jr.  Eq.  bought  by  the  same  purchaser  ;  see 

211.  Begistrar's  Minute  Book,  Trin.  T. 

(/)  See  Sag.  116 ; -Bowj/e?' V.  .BZdcfe-  1842,  fol.   258,    where    the  case    is 

wall,  3  Anst.  657  ;  Ex  pa/rte  Tilsley,  entered  as  Jones  v.  Williams, 

i  Madd.  227,  n. ;  et  vide  suprd,,  p.  987,  (I)  See  Anon.,  6  Ves.  513. 

as  to  connecting  lots.  (m)  Sug.  114. 

{g)  Bates  \.  Bonnor,  6  Sim.  380.  (n)  Manners  v.    Furze,  17  L.  J., 

(h)  Dan.  Ch.  P.  1202.  N.  S.,  Ch.  485,  R. 

(i)  Tempter  v.  Sweet,  8  Beav.  464.  (o)  Banks  v.  Banhs,  16  Beav.  380. 

(k)    Goodall  v.   Pickford,   6    Sim. 
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paid  interest 
and  costs. 


chaser  interest,  at  four  per  cent,  on  such  part  of  his  purchase- 
money  as  might  have  lain  dead  (ji) ;  and  his  costs,  including 
any  costs  which  he  himself  paid  on  opening  former  bid- 
dings (2') ;  and  also,  it  -would  seem,  (although  no  special  direc- 
tions would  in  general  be  given  (r),)  his  or  his  agent's  costs  of 
a  journey  to  the  estate  (s) :  and  where  property,  which  had 
been  sold  m.  several  lots,  was  directed  to  be  resold  in  a  single 
lot,  the  Court,  under  the  special  circumstances,  directed  that 
the  person  opening  the  biddings  should  pay  to  the  purchasers 
their  expenses  of  surveying  the  estate  (t)  :  but  the  purchaser's 
costs  of  investigating  the  title  have  been  refused  (u) :  and  it 
is  conceived  properly  so,  as  they  were  prematurely  incurred. 


If  the  person  obtaining  the  order  neglected  to  draw  it  up 
and  pay  the  deposit,  any  other  person  might,  upon  notice  to 


Biddings 
might  be 
reopened 

on  neglect  to     j^^j^  move  to  Open  the  biddings  (x). 
pay  in  deposit.  ^  o    \  / 


Eesale.  The  order  being  obtained  and  drawn  up,  and  the  deposit 

paid,  the  estate  would  then  be  resold ;  the  proceedings  on  the 
resale  being  similar  to  those  on  the  original  sale  :  it  appears 
doubtful  whether  the  estate  could  be  re-allotted  without  a 
special  order,  made  on  special  reasons  (y). 


First  pur- 
chaser dis- 
charged by 
order  opening 
biddings. 

Person 
opening 
biddings  if 
outbid  at 
resale  is 
primd  fade 
discharged. 


The  first  purchaser  was  entirely  discharged  by  the  order 
opening  the  biddings  (2). 

If,  upon  a  resale,  the  person  opening  the  biddings  were 
outbid,  he  was,  in  the  absence  of  any  special  agreement  with 
the  Court  (a),  discharged  from  his  offer  (&) ;  and  might  reclaim 
his  deposit,  but  without  costs  (c),  although  the  price  of  the 


(p)  Be  Birch,  Sug.  115  :  as  to  de- 
posit, JBanksY.  Banks,  16  Beav.  380. 

(g)  Bates  v.  Bonnor,  6  Sim.  382. 

(V)  See  Anon.,  2  Ves.  jun.  286. 

(s)  S.  0.  J  and  see  note  to  Farlow 
V.  Weildon,  4  Madd.  461. 

(0  Watts  V.  Ma/rUn,  4  Bro.  0.  0. 
113,  Belt's  edition. 

(u)  SiiMivan  v.  Bayly,  Fl.  &  K. 
460. 


(x)  Gihhons  v.  Howett,  4  Madd.  52. 

(y)  Ward  v.  Cooke,  9  Sim.  87 ;  and 
see  Hunvphries  y.  Roberts,  6  Jur.  680, 
swprli,,  p.  1087. 

(%)  See  Dan.  Ch.  P.  1204. 

{a)  See  Walond  v.  Walond,  8  Beav. 
352. 

(6)  See  S.  C.,  and  WiUiams  v. 
Attenhorougli,  Turn.  &  E.  77. 

(c)  Rigby  v.   M'Namara,    6  Yea. 
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estate  had  been  more  than  doubled  by  the  resale  (d) :  but    Chap.  xxi. 

1  /  V  •,  Sect.  2. 

such   costs  (e),  and  also   interest   at    4:1.   per   cent,    on    the   ^ — 

deposit  (/),  have   been   allowed  where   the  biddings    were  to  costs, 
opened  merely  for  the  benefit  of  the  parties  interested  in  the 
proceeds  of  the  estate. 

A  person  opening  biddings  in  a  fictitious  name,  would  be  Opening 
compelled  to  take  the  estate  at  the  price  at  which  he  opened  fictitious 
them  (ff),  if,  on  a  resale,  no  better  offer  were  made  and  could  °^™®- 
be  enforced  (A). 

The  practice  of  opening  biddings  after  a  contract  had  been 
entered  into,  which,  in  any  ordinary  case,  would  have  been 
treated  as  binding  on  both  parties,  was  frequently  productive 
of  serious,  mischief  and  inconvenience :  but,  though  reluc- 
tantly sanctioned  by  eminent  judges  (i),  was  too  deeply  rooted 
in  the  procedure  of  the  Court  to  be  eradicated,  except  by  the 
aid  of  the  legislature.  Now,  by  a  recent  statute,  the  practice 
has  been  discontinued;  and  the  highest  bond  fide  bidder  at 
any  sale  by  auction  under  the  decree  of  the  Court,  provided 
he  shall  have  bid  a  sum  equal  to  or  higher  than  the  reserved 
price  (if  any),  is  to  be  declared  and  allowed  the  purchaser, 
unless  the  Court  or  Judge  shall,  on  the  ground  of  fraud  or 
improper  conduct  in  the  management  of  the  sale,  upon  the 
application  of  any  person  interested^  in  the  land,  either  open 
the  biddings,  holding  such  bidder  bound  by  his  bidding,  or 
discharge  him  from  being  the  purchaser,  and  direct  a  resale : 
but  any  such  application  must  be  made  to  the  Court  or  Judge 
before  the  chief  clerk's  certificate  of  the  result  of  the  sale 
shall  have  become  binding  (]c). 

466  ;  Trefuiit  v.  Clinton,  1  Ves.  &  B.  uU  supra, ;  Banks  v.  Banks,  16  Dre. 

361 ;  ClieaUr  v.  Gmges,  2  Moll.  505.  380. 

(d)  Earl   MacclesfiM   v.   Blake,  8  (g)  Molesworth    t.   Opie,   1    Dick, 
Ves.  214.  289. 

(e)  S.  C;  Owen  v.  Fovlks,  9  Vea.  (,h)  Sug.  118. 

348  ;    West  t.    Vincent,   12  Yes.  6 ;  («)  See   Lord  Eldon'a  remarks  in 

man  v.  Fowler,  3  Ha.  577.  White  v.  Wilson,  14  Ves.  161,  153 ; 

(/)  FUder  v.  BelUngUam,  1  Coll.  and  Lord  Eedesdale's  in  Fergus,  Exe- 

526  ;  Gravenor  v.  Miles,  8  Jur.  838,  cutors  of,  v.  Gave,  1  Sch.  &  Lef.  350. 

V.-C.  K.  B. ;  see  Chester  v.  Gorges,  (k)  30  &  31  Vict.  c.  48,  s.  7. 
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Chap.  XXI. 
Sect.  3. 

Section  3. 

As  to  certifi- 
cate of  Bale, 
&c. 

How  oertifi- 
cato  of  sale 
becomes 
absolute. 


(3.)  As  to  the  certificate  of  sale  becoming  absolute  ; — and  as  to 
the  purchaser's  rights  and  liabilites  thereafter. 

When  the  certificate  by  the  chief  clerk  of  the  result  of 
the  sale  has  been  settled  and  adopted,  and  signed  by  the 
Judge,  the  same  is  filed,  and  becomes  binding  on  all  the 
parties  to  the  proceedings,  unless  discharged  or  varied  upon 
an  application  foi;  that  purpose  made  within  eight  clear  days 
after  the  same  is  filed  (I). 


Purchaser  Upon^the  certificate  thus  becoming  absolute,  the  purchaser 

^"^  facte       becomes  the  owner  of  the  estate,  subject  to  payment  of  the 


entitled  to^^^  pm,g].jagg.jj^Qjjgy .  ^jj^  jg  j^qj.  liable  to  have  the  biddings 
to  payment  of  opened  on  the  mere  ground  of  advance  in  price  (m),  or  of 
negligence,  surprise,  &c.,  on  the  part  of  the  vendors  (n),  or 
of  mistake  on  the  part  of  an  intended  bidder  (o) ;  hut  only 
on  special  grounds,  such  as  fraud  or  misconduct  in  the  pur- 
chaser, or  his  fiduciary  character,  or  some  fraudulent  negli- 
gence in  another  person, — e.g.,  the  agent  for  sale, — of  which  it 
is  against  conscience  that  the  purchaser  should  take  advan- 
tage (p).  In  a  late  case,  where  on  a  sale  under  the  direction 
of  the  Court,  two  persons  agreed  not  to  bid  against  each 
other,  but  that  one  should  bid  up  to  a  stated  sum,  which, 
though  they  did  not  know  it,  was  in  excess  of  the  re.served 
price,  and  that  the  property  should  be  divided  between  them, 
it  was  held  that  this  was  not  a  sufficient  reason  on  the  ground 
of  fraud  for  opening  the  biddings  after  the  sale  had  been  con- 
firmed (2).  "When  the  certificate  has  become  absolute,  the 
purchaser  may  resale  at  a  profit  for  his  own  benefit  (?•).     He 


(T)  Cons.  Ord.  XXXV.,  r.  52  ;  Mor- 
gan, p.  560  ;  and  see  15  &  16  Vict. 
c.  80,  s.  Si. 

(m)  Morice  v.  Bishop  of  Durham, 
11  Ves.  57  J  White  v.  Wilson,  14  Ves. 
151  ;  Fergus,  Executors  of,  v.  Gore,  1 
Sch.  &  L.  360 ;  Ware  v.  Watson,  25 
L.  J.,  Ch.  199 ;  7  De  G.  M.  &  G.  739  ; 
and  see  now  30  &  31  Vict.  u.  48,  o.  7. 

(n)  Seel4  Vea.  153.  , 


(0)  Anon.,  1  Ves.  jun.  453. 

(p)  See  Morice  v.  Bishop  of  Bur- 
ham,  11  Ves.  57  ;  and,  as  to  fraud, 
see  Ryder  v.  Earl  Gower,  6  Bro.  P. 
C.  306 ;  and  see  Watson  v.  Birch,  2 
Ves.  J.  h%  55,  where  the  owner  of 
the  estate  was  in  prison  at  the  time 
of  sale. 

(g)  Re  Ca/rem's  Estate,  26  Beav.  187. 

(r)  DeweU  v.  Tuffndl,  1  Kay  &  J. 
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is  also  liable  to  any  loss  which  may  happen  in  connection    Chap.  xxi. 

Sect.  3. 

■with  the  estate  ;  as,  in  a  modem  case,  the  expenses  of  making 

good  damages  caused  to  adjoining  property  by  the  fall  of  the 
houses  which  he  had  purchased  (s)  ;  but  he  may,  it  seems,  be 
discharged  by  the  improper  conduct  of  the  vendors,  as  e.g., 
by  their  neglect  to  insure  leaseholds  pursuant  to  their  cove- 
nant (t). 

He  may  apply  by  summons  for  leave  to  pay  his  purchase-  May  move  to 

money  into  the  Bank,  and  to  be  let  into  possession ;  or,  if  ohMe'money 

incumbrances  appear  by  the  certificate,  or  (semble)  if,  although  ?''  *°  discharge 
ri-  J  >       \  .1     '  a      incumbrances. 

not  SO  appearing,  the  same  are  known  to  exist,  and  all  parties 
to  the  suit  are  sui  juris  and  agree  to  their  discharge,  for  leave 
to  pay  them  off  out  of  the  purchase-money,  and  to  pay  in  the 
balance  (m)  :  the  payment,  however,  must  be  an  entire  pay- 
ment, although  the  lot  be  sold  to  joint  piirchasers  («).  The 
conditions  usually  provide  that  the  purchaser  may  deduct 
property  tax  from  any  interest  payable  by  him  on  his  pur- 
chase-money (y) :  where  this  is  not  the  case,  the  interest  must 
be  paid  in  full  without  deducting  the  tax  (z) ;  but  the  pur- 
chaser may,  it  seems,  apply  for  repayment  when  the  purchase- 
money  is  dealt  with  by  the  Court  {a).  If  the  money  is 
invested  at  the  vendor's  request,  the  purchaser  will  not  be 
affected  by  any  variation  in  the  funds  (h) ;  nor  will  he,  in  the 
absence  of  any  improper  delay  on  his  part,  have  to  bear  any 
extraordinary  expense  necessary  to  complete  the  conveyance, 
as  e.g.,  the  fine  in  the  admittance  of  the  heir  of  a  vendor  who 
has  died  since  the  contract  was  entered  into  but  before  com- 
pletion of  the  sale  (c). 

324  ;  and  compare  Goodwin's  Settled  984,  V.-C.  S. ;  Huvible  v.  Sumhle,  12 

Estate,  4  Giff.  90.  Beav.  43. 

(«)  Soiertson  v.  Shdton,   12  Bear.  (o)  Bebi  t.  Bunny,  1  K.  &  Jo.  216; 

260.  and  see  Duval  v.  Mount,  there  cited. 

(t)  Palmer  v.  Gorm,  4  W.  R.  688,  (6)  Amlrose   v.    Ambrose,    1    Cox, 

V.-C.  K.  194;  D'Oylei/  v.   Countess  Powis,  ib. 

(u)  Dan.  Ch.  Pr.  1191,  et  seq.  206 ;   Gell  v.   Watson,  2  Sim.  &  S. 

(x)  Darkin  v.  Marye,  1  Anst.  22.  402  ;  Humphries  v.  Home,  3  Ha.  276, 

\y)  See  Eegul.  8  Aug.  1857,  sched.  279. 

7  ;  Morgan  A  pp.  Ixvi.  (c)  Pa/ram^re  v.  Greenslade,  1  Sm. 

(z)  Holroyd  v.  WyaU,  1  De  G.  &  &  G.  541. 
S.  125 ;  Dawson  v.  Dawson,  11  Jur. 
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Chap.  XXI. 
Sect.  3. 

Sub.ititution 
of  purchaser 
allowed,  on 
what  terms. 


The  Court  will,  either  before  or  after  the  certificate  of  sale 
has  become  absolute,  discharge  the  purchaser  and  substitute 
any  other  person  (d),  upon  his  paying  in  the  entire  purchase- 
money;  and  such  an  order  has  been  made,  under  the  old 
practice,  where  the  first  purchaser,  after  confirmation  of  the 
report,  had  agreed  in  writing  to  sell  the  property,  and  had 
since  died,  and  his  heir  was  abroad  (e) :  and,  where  the  same 
motion  asks  for  such  substitution  and  for  leave  to  pay  in  the 
money  and  be  let  into  possession,  since  no  additional  costs 
are  incurred  by^the  parties  to  the  cause  than  would  have  been 
incurred  on  the  usual  motion  to  pay  in  purchase-money,  no 
costs  wUl  be  given  (/).  If  the  application  is  made  before 
the  certificate  of  sale  has  become  absolute,  there  must  be  an 
affidavit  that  there  is  no  underbargain  (g) ;  but  such  affidavit 
is  unnecessary  after  the  certificate  has  become  absolute,  as  the 
purchaser  has  thereby  become  the  absolute  owner. 


Where  a  purchaser  died  after  confirmation,  the  Court 
ordered  the  estate  to  be  conveyed  to  his  devisee,  although  the 
heir  was  an  infant  {h). 


Section  4. 

As  to  the 
investigation 
of  the  titles 
&c. 

Abstract — 
and  title. 


(4.)  As  to  the  investigation  of  the  title; — -payment  and  ap- 
plication of  purchase-money; — possession; — and  prepara- 
tion and  execution  of  the  conveyance. 

Dehvery  of  the  abstract  may,  if  necessary,  be  compelled 
by  an  order  obtained  on  summons  (€)  ;  and,  if  dissatisfied 
with  the  title  shown  thereby,  the  purchaser  may  procure 
an  order  that  the  title  be  referred  to  chambers ;  upon 
which  reference  the  proceedings  wiU.  be  similar  to  those  in 
a    suit  for    specific    performance  Qc).    When  a    decree    is 


[d)  MiUer  v.  Smith,  6  Ha.  609. 

(e)  Pearce  v.  Pearce,  7  Sim.  138. 
(/)  Christian  v.  Chambers,  4  Ha. 

307.     For  form  of  order,  see  Seton, 
1207. 

(g)  Rigby   T.  Mamama/ra,  6    Ves. 
515  ;   Vale  V.  Davenport,  6  Vos.  615  ; 


see  Deadl  v.  TiiffneU,  1  K.  &  Jo. 
324 ;  Bee  too  Ooodwin's  Settled  £>- 
tate,  4  Griff.  90 ;  and  suprd,  p.  1063. 

{h)  Sex  V.  Gregory,  i  PrL  380. 

(i)  Dan.  Ch.  P.  1178. 

(h)  Ibid,  1180,  1198. 
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manifestly  wrong,  by  reason  of  the  absence  of  a  necessary    Chap.  XXI. 

Sect.  4. 
party  to  the  record,  the  purchaser  is   entitled  to  be  dis-  

charged  without  a  reference ;  but  not  where  the  question, 
whether  all  proper  persons  were  parties,  depends  on  ex- 
traneous circumstances  which  should  be  the  subject  for 
inquiry  (t).  Contrary  to  the  rule  which  prevails  in  ordi- 
nary^ sales,  the  Court  wlU  compel  the  purchaser  to  take  an 
equitable  title  (m) ;  but  only  where  the  legal  estate  is  out- 
standing without  any  claim  of  interest  on  the  part  of  the 
person  in  whom  it  is  vested  (n) ;  or  is  outstanding  in  an 
infant  from  whom  it  may  be  readUy  got  in  (o),  and  the  rule 
is  strictly  confined  to  such  cases  (p) :  nor  will  it  compel  him 
to  take  a  doubtful  equitable  title  (q) ;  nor,  perhaps,  where 
there  is  material  error  in  the  decree,  to  wait  until  the  same 
is  rectified  (?■).  In  one  case,  where  a  purchaser  had  ac- 
cepted thE  title  and  paid  in  his  purchase-money,  he  was 
discharged  from  the  contract  upon  a  deed  being  discovered 
which  showed  that  the  plaintiffs  could  not  make  a  title  to 
more  than  a  moiety  of  the  estate  (s) :  but  a  purchaser,  who, 
having  discovered  a  supposed  defect  in  the  title,  buys  in 
the  interest  of  the  party  who  alone  could  take  advantage  of 
it,  wiU  not  be  allowed  the  benefit  of  the  general  rule  as  to 
doubtful  titles  (t).  Where  the  abstract  was  erroneous  and 
misled  the  purchaser's  counsel  on  a  material  point,  and  the 
mistake  remained  for  a  time  undiscovered  owing  to  the 
negligence  of  the  solicitor  in  failing  to  examine  the  original 
wUl,  the  purchaser  having  paid  his  purchase-money  into 
Court,  was  allowed  to  be  discharged;  but  he  was  not 
allowed  interest  on  his  purchase-money,  and  he  had  to  pay 

{I)   WhitfieU  V.  Leguestre,  3  Do  G.      201. 

6  S.  364,  367.  (r)  Lechmere  v.  Brasier,  2  -Jao.  &  W. 
(to)  14  Sim.  312  ;    arid  see  Sag.      287 ;  Whitfidd  v.  Lequestre,  3  De  G. 

397.  &  S.  467;  but  see  Sherwood  v.  Beve- 

(n)  Craddock  v.  Piper,  14  Sim.,  see  ridge,  3  De  G.  &  S.  425  ;  Calvert  v. 

p.  312;  and  see  3  Ves.  23  ;  but  see  Godfrey,  6  Bear.  97,  110;   Plumtre 

Freeland  v.  Pearson,  L.  E.  7  Eq.  246.  v.  O'Dell,  i  Ir.  Eq.  602. 
(o)  Sag.  397.  (s)  Ward  v.  Trathen,  14  Sim.  82; 

(p)  See  Freeland  v.  Pea/rion,  L.  K.  S.  C,  8  Jur.  303. 

7  Eq.  246,  249.  (<)  Sheppard  v.  JOoolan,  3  Dru.  & 
{q)  Marlow  v.  Smith,  2  P.  Wms,  W.  1, 
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^^Scct'^?'"''    *^^^   ''°®*^   °^  ^^  parties,   except  the  person  who  had  the 
conduct  of  the  sale  (u).     Where  the  title  was  rendered  bad 

by  the  vendor's  default  to  keep  the  property  insured,  the 

purchaser  was  discharged  (x). 

Costs  of  It  is  stated  by  Lord  St.  Leonards  M,  that,  in  every  case 

the  purchaser  is  entitled  to  the  costs  of  the  motion  for  a 
reference  of  title,  and  to  the  costs  of  that  reference :  it 
appears,  however,  from  a  later  case  («),  that  the  decision, 
upon  which  the  above  proposition  was  founded,  is  mis- 
reported  ;  and  that  the  Court  only  held  that  the  purchaser 
was  not  liable  to  jpaij  costs,  on  the  certificate  being  in 
favour  of  the  title :  if,  however,  the  title  were  made  out,  in 
chambers,  on  grounds  not  appearing  on  the  abstract,  he 
would  be  entitled  to  receive  costs  (a) :  and  if  the  title  is 
found  to  be  good  upon  grounds  appearing  in  the  abstract,  he 
may  be  ordered  to  pay  costs,  if  his  objections  are  frivolous 
and  vexatious  (J).  If  the  title  prove  bad,  the  purchaser, 
unless  precluded  by  the  conditions,  is  entitled  to  receive  his 
costs  (c),  charges,  and  expenses  (d),  out  of  the  fund  in  Court 
(if  any)  (e),  or,  if  there  be  none,  from  the  plaintiff,  who  may 
recover  them  in  the  suit  (/) :  but  a  defendant,  to  whom  the 
conduct  of  the  sale  has  been  given,  will  not,  it  seems,  be 
ordered  to  pay  the  purchaser's  costs,  where  there  are  funds  in 
Court  which  may  be  made  primarily  answerable  :  in  such  a 
case  leave  will  be  given  to  the  purchaser  to  apply  for  pay- 

(«)  McCulloch  T.  Gregory,  1  Kay  (c)  See  Leland  v.  Griffith,  2  Moll. 

&  J.  286.  160  ;    Pleasants  y.  Bdberts,  ih.   507  ; 

(a)  Palmer  v.  Goren,  i  W.  E.  688,  Barton    v.  Lord  Downes,  Fl.   &    K. 

V.-C.  K.  633  ;  Weir  v.  Chmoley,  2  Ir.  Ch.  Eep. 

(y)  Sug.  107,  citing  Camden  v.  Ben-  B66. 

son,  1  Ke.  671.  (d)  See  form  of  Order,  Perkins  y. 

(z)  Flowa-  T.  Hartopp,  8  Beav.  200;  Ede,  16  Beav.  268. 

and  see  Holland  v.  King,  20  L.  J.  (c)  Reynolds  v.  Blake,  2  Sim.  &  St. 

123.  117  ;  Att.-Gen.  v.  Corp.  of  Newark,  8 

(a)  Fielder   v.   Higginson,   3  Ves.  Sim.  71;  Calvert  v.  Godfrey,  6  Beav, 

&  B.  142  ;  where  the  purchase  Feems  97  ;   Ward  v.  Trathen,  14  Sim.  82; 

to  have  been  made  under  a  decree :  Lachlan  v.  Reynolds,  1  Kay.  52. 

see  2  Sim.  &  St.  117.  (/)  Berry  v.  Johnson,  2  Y.  &  C. 

(6)  See  Dan.  Ch.  Pr.  1180;  Morgan  564,  565  ;  Smith  v.  Nelson,  2  Sim.  & 

&  Davey,  270,  c«  seq.  St.  557. 
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ment  (gr).     It  is  said  to  have  been  held  by  Sir  J.  Leach  that.    Chap.  XXI. 
where  exceptions  were  allowed  to   the   Master's   report  in  — — 


favour  of  the  title,  the  Court  would  not  thereupon  direct  that 
the  purchaser  be  discharged  and  his  costs  be  paid,  but  that 
some  specific  application  must  be  made  for  the  purpose  (A.)  : 
notice  of  which  must  have  been  given  to  all  parties  interested 
in  the  purchase-money  (i).  It  appears  that,  where  the  title  is 
decided  to  be  bad,  the  purchaser  must  be  actually  discharged 
by  order,  before  there  can  be  a  resale  (Jc). 

A  condition  is  not  unfrequently  inserted  providing  that  if  Condition  as 
the  purchaser  shall  make  any  valid  objection  or  requisition  ofpurchMer 
which  the  vendors  shall  be  unable  to  remove,  or  comply  with,  ^""^^gif"™  °^ 
the  purchaser  may  be  discharged  by  an  order  of  the  Judge ; 
and  shall  thereupon  be  entitled  to  a  return  of  his  deposit, 
but  not  (unless  the  Judge  shall  otherwise  direct),  to  any 
interest,  costs,  expenses,  or  damages  in  respect  of  his  pur- 
chase (^. 

Where  the  sale  has  taken  place  under  circumstances  which, 
in  the  case  of  an  ordinary  sale,  would  be  a  defence  to  a  suit 
for  specific  performance,  except  with  a  variation,  but  would 
not  be  a  ground  for  rescinding  the  contract,  the  Court,  as  the 
property  must  be  sold,  is  obliged  to  decide  whether  the  sale  is 
to  be  carried  into  effect,  or  the  property  is  to  be  resold  :  but, 
so  far  as  possible,  the  rules  which  regulate  such  cases  between 
ordinary  vendors  and  purchasers  wiU  be  adapted  to  pur- 
chases under  orders  of  the  Court  (m). 


(g)  Mullins  v.  Hussey,  h.  E.  1  Eq.  (i)  Sherwood  v.  Beveridge,  3  De  G. 

488,  M.  B.  S.  425. 

(A)  Bide  V.  Hide,  1  C.  P.  C.  N.  E.  (i)  WiUiams  v.  Wace,  1  C.  P.  C. 

379;  and  see  HoweU  v.  Kightley,  4  N.xE.  379. 

W.  K.  477 ;  8  De  G.  M.  &  G.  325.     It  (Q  See  Dan.  Oh.  Pr.  1180  ;  and  as 

appears  that  on  a  sale  by  the  Crown  to  this  being  a  proper  condition  for 

under  the  25  Geo.  III.  c.  35,  autho-  fiduciary   Tenders    to    employ,    see 

rising  the  sale  of  the  lands  of  Crown  FaVcner  v.  Equitable  Seversionary  So- 

debtors   or   their  sureties,  the  pur-  ciety,  4  Drew.  352 ;  suprA,  p.  6G. 

chaser  gets  no  costs  if  the  title  prove  (m)  Ahanley  v.  Kirmaird,  2  Mac. 

bad  ;  Bex  v.  Cracroft,  1  M'Clel.  &  Y.  &  G.  1,  8. 
460. 

VOL.  II.  ^  ^ 
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Chap.  XXI. 

Sect.  i. 

Purchase- 
money  may, 
under  special 
circumstances, 
be  paid  in 
without 
accepting 
title. 


Although  the  practice  has  varied  {n),  it  is  now  clearly  the 
rule  of  the  Court,  that,  on  a  special  case,  as  where  the  pur- 
chaser is  entitled  to  relieve  himself  from  paying  interest,  the 
Court  will  receive  the  purchase-money  on  his  application, 
without  his  accepting  the  title  (o) :  but  the  order  will  not  be 
made  except  in  a  special  case  (p) :  nor  will  it  be  fextended  so 
as  to  let  him  into  possession  (q).  The  acceptance  of  the  title, 
subject  to  a  mere  reservation  of  a  claim  to  compensation  in 
case  the  property  should  prove  not  to  be  tithe  free,  has,  how- 
ever, been  held  sufficient  (r).  Where  a  purchaser,  without  the 
authority  of  the  Court,  enters  into  possession,  although  with 
the  consent  of  the  vendor's  solicitor,  he  wUl  be  held  to  have 
accepted  the  title  (s),  and  will  be  at  once  ordered  to  pay  in 
his  purchase-money  (t)  :  so,  if  in  possession,  without  having 
paid  for  the  estate,  he  may,  on  motion,  without  suit,  be 
restrained  from  waste  (u). 


As  to  its 
application 
and  distribu- 
tion. 


When  the  purchase-money  is  paid  into  Court,  it  will  not, 
without  the  purchaser's  consent,  be  applied  in  discharge  of 
incumbrances,  on  the  ground  of  his  delay  in  preparing  the 
draft  conveyance  (x)  :  it  is,  however,  usual,  upon  paying  in 
the  money,  expressly  to  ask  that  it  may  not  be  paid  out 
again  without  notice  to  the  purchaser;  an  order  to  which 
effect  prevents  the  distribution  of  the  fund  without  the 
purchaser's  consent  given  in  Court,  or  upon  his  non- 
appearance and  an  affidavit  of  his  having  been  served  with 
a  copy  of  the  order  for  setting  down  the  cause  for  further 
consideration,  or  of  the  petition  for  distribution.    Where, 


(«)  See  Sag.  103  ;  Denning  v.  Hen- 
derson, 1  De  G.  &  S.  689 ;  and  Sutter 
T.  Marriott,  10  Beav.  38. 

(o)  Per  Lord  Cottenham  in  Be 
Visme  v.  De  Visme,  1  Mac.  &  Gr.  844 ; 
Jlindle  v.  Dahms,  1  C.  P.  0.  N.  K. 
378 ;  Morris  v.  SvU,  1  De  G.  &  S. 
691,  n. ;  Sutky  v.  CfiU,  3  De  G.  &  S. 
640. 

Cy)  Omdey  v.  Anstruther,  11  Bear. 
399. 

(g)  Hutton  v.  ManseU,  2  Beav.  260 ; 
JHutter   V.  Marriott,    10    Beav.    33 ; 


Dempsey  v.  Dempsey,  1  De  G.  &  S. 
691 ;  Dan.  Oh.  Pr.  1183. 

(r)  Man  v.  Ricketta,  5  De  G.  &  S. 
116. 

(s)  WUding  v.  And/rewt,  1  0.  P.  0. 
N.  E.  380. 

(*)  8.  0.;  and  see  jlno».,  cited  Sug. 
105. 

(u)  Caeamajory.Strode,  I  Sim.  kS. 
381.  ' 

(a;)  Seean  v.  Sevan,  1  0.  P.  C.N.R. 
381. 
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however,  a  purchaser  accepted  the  title,  with  knowledge  of  an    Chap.  xxi. 

Sect.  4. 
incumbrance,  and  paid  his  purchase-money  into  Court,  it  was  

held  that  he  had  no  lien  upon  it  in  respect  of  the  incum- 
brance (y).  In  one  case,  where  the  fund  was  small,  the  Court 
inserted  in  the  order  for  sale  a  special  direction  that  the  pro- 
ceeds of  sale  should  be  distributed  upon  the  chief  clerk's 
certificate ;  but  that  before  distribution  the  purchasers  should 
be  served  with  a  summons  to  show  cause  why  the  money 
should  not  be  so  distributed  (z).  In  another  case,  Lord 
Langdale  appears  to  have  held  that,  although  the  estate  was 
sold  for  payment  of  debts,  the  Court  ought  not  to  distribute 
the  fund  untU.  an  effectual  conveyance  could  be  made  to  the 
purchaser  (a).  In  an  early  case,  where  the  title  had  been 
accepted  and  the  conveyances  executed,  the  purchaser  was 
unable  to  prevent  the  distribution  of  the  fund,  although  an 
adverse  claim  had  been  made  to  the  estate  (&).  He  is  not  in 
any  way  responsible  for  its  application ;  for  by  payment  into 
Court  he  has  discharged  the  only  condition  incumbent  upon 
him  (c). 

The  purchase-money  of  real  estate  paid  into  Court  in  a  la  legal 
creditor's  suit,  has  been  held  to  be  legal  assets  (d) ;  and  where 
it  proves  insufficient  for  the  payment  in  full  of  the  debts,  it 
wUl  be  applied,  first  in  payment  of  the  costs  of  the  plaintiff 
and  the  defendants,  who  are  beneficially  entitled,  pari  passu 
as  between  party  and  party,  then  in  payment  of  the  plaintiffs 
extra  costs  as  between  solicitor  and  client,  and  then  towards 
satisfaction  of  the  debts  (e). 

We  may  here  observe  that  an  incumbrancer  consenting  to  Application 


of,  where 


(tj)  Miller  v.  Pridden,  3  Jur.  N.  S.  (c)  Todd  v.  Studholme,  3  K.  &  Jo. 

78_  324,  338. 

(z)  Thorp  V.  Owen,  2  Sm.  &  Gif.  (d)  Lovegrove  v.  Cooper,  2  Sm.  & 

^pp  j_  Gif.  271 ;  as  to  whether  it  is  subject 

(a)  Hming  v.  Archer,  9  Beav.  366;  to  the  legacy  duty,  vide  suprd,,  p.  255. 

see  and  consider  Morris  v.  Clarhsm,  (e)  Henderson  v.  Dodds,  L.  R.  2 

3  Sw.  558,  and  other  cases  cited  in  Eq.  532 ;  see  too  Wetenhall  v.  Dennis, 

reporter's  note,  et  qucere.  33  Beav.  285. 

(6)  Thomas  v.  Powell,  2  Cox,  394. 

p  p  2 
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CLap.  XXI.    a  sale  in  a  legatee's  administration  suit,  is  entitled  to  be  paid 

Sect.  4.  ° 
\ his  principal,  interest,  and  costs,  out  of  the  purchase-money, 

incumbered,      in  priority  to  the  costs  of  the  plaintiff  in  the  cause  (/);  but 
in  a  creditors'  suit,  it  has  been  held  that  he  is  only  entitled  to 
have  his  costs  of  the  actiial  sale  paid  out  of  the  proceeds, 
leaving  his  other  costs  and  expenses  to  be  borne  by  the 
general  assets  (g).     He  may  put  a  stop  order  on  the  fund  Qi); 
but,  even  if  he  omit  to  do  so  the  plaintiff  may  be  made  re- 
sponsible, if  he  permit  the  purchase-money  to  be  paid  out  of 
Court  without  satisfying  the  incumbrance  (i).    As  a  general 
rule,  a  decree  for  sale  of  an  encumbered  estate  does  not,  of 
itself,  alter  the  rights  of  the  parties :  so  that  where  estates 
subject  to  numerous  and  complicated  incumbrances  were  sold, 
by  consent,  it  was  held  that  to  authorise  payment  of  the  costs 
of  sale  in  the  first  place  out  of  the  general  fund  there  should 
have  been  a  special  direction  in  the  decree  ;  and  that,  there 
being  no  such  direction,  the  money  arising  from  the  sale  of 
each  estate  ought  to  be  treated  as  the  estate  itself  woiild  have 
been ;  and  that  the  mortgagees  ought  to  be  paid  their  principal, 
interest,  and  costs,  according  to  their  respective  priorities  (k) : 
so  where  a  devisee  in  trust  for  sale  is  himself  a  creditor  of  the 
testator,  his  right  to  retain  his  own  debt  out  of  the  proceeds 
of  sale  is  not  prejudiced  by  their  payment  into  Court  (Z) ;  and 
the  ultimate  surplus  of  the  proceeds  of  sale  belongs  to  the 
heir  or  devisee  (m).     If  a  mortgagee  institutes  a  suit  for  the 
administration  of  the  estate  of  his  deceased  mortgagor,  his 
costs  are  those  of  a  plaintiff  in  an  ordinary  administration 
suit   (n)  ;  and  where  a  first  mortgagee  with  power  of  sale 
unnecessarily  files  a  bill  praying  a  sale,  subsequent  incum- 
brancers, although  they  consent  to  the  sale,  are  entitled  to 
their  costs  out  of  the  purchase-money,  although  it  be  insuffi- 
cient to  pay  off  the  first   charge   (o).     A  mortgagee,  in  an 

(/)  Hepworth  v.  Heslop,  3  Ha.  485;  5  Beav.  118  ;  and  HaU  y.  Macdonald, 

and  see  Tipping  v.  Power,  1  Ha.  406.  14  Sim.l  ;  Orosse  v.  Sevy.  Socy.,  3  De 

{g)  Berry  v.  Hebilethwaite,  4  K.  &  G.  M.  &  G.  698. 

Jo.  80.  (l)  Sail  r.  Macdonald,  14  Sim.  1. 

(A)  Todd  T.  Studholme,  ubi  auprd.  ■  (m)  Cooke  v.  Dealey,  22  Beav.  196. 

(i)  Ibid.  .(»)  Wright  v.  Kirby,  23  Beav.  463. 

(7c)   Wild   V.  LocMiart,    10    Beav.  (o)  Coohe  v.  Brovm,  4  Y.  &  C.  227. 
820;  and  see  AUmdge  v.  Westbrook, 
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administration  suit,  has  no  specific  claim  on  the  proceeds  of   Chap.  XXI. 
sale  paid  in  to  the  general  credit  of  the  estate,  so  as  to  entitle  '-^ — 


him  to  the  accumulations  (^j). 

Purchasers  on  taking  a  conveyance  should  be  careful  that  Purohaseis 
the  deeds  are  not  improperly  left  in  the  possession  of  the  re-  quire  the 
leasing  incumbrancer.  Where  such  is  the  case,  although  they  t^nded°0Ter. 
may  not  be  postponed  to  him  in  the  event  of  the  money  not 
reaching  his  hands,  his  bill  against  them  may  be  dismissed 
"without  costs,  unless  they  have  a  covenant  for  the  production, 
of  the  deeds  (q). 

If  the  purchaser,  before  completion,  is  served  with  a  petition  Purchaser's 
or  notice  of  motion  for  payment  of  the  purchase-money  out  of  pearingou' 
Court,  he  is  entitled  to  his  costs  of  appearing  on  the  applica-  ftf^ig"  ri^°u- 
tion,  although  he  make  no  opposition  (r) ;  but  such  costs  will  tion,  when 
(as  a  general  rule)  be  disallowed  if  he  appear  after  the  convey- 
ance is  executed  :  in  such  a  case  his  proper  course  is  merely 
to  inform  the  petitioners  that  he  has  no  claim  on  the  fxmd  (s). 
Under  special  circumstances,  however,  he  may,  after  convey- 
ance, be  allowed  his  costs  of  such  appearance  (t). 

If  the  money  has  been  invested  on  his  application,  he  must.  If  invested  at 

.  .TTin  ■  1  T         purchaser's 

if  the  purchase  is  rescmded,  take  the  stock,  notwithstandmg  request,  he 
any  variation  in  the  funds  (w) :  but  when,  in  a  foreclosure  of  investment,^ 
suit,  the  estate  is  sold  by  consent,  and  the  purchase-money  if  contract 
invested  in  Consols,  pending  an  enquiry  as  to  the  amount  due 
on  the  security,  the  mortgagee  is  not  prejudiced  by  a  faU  in 
Consols ;  and,  if  the  ultimate  proceeds  are  insufficient,  may 
claim  the  deficiency  in  an'administration  suit  («). 

Where  the  conditions  of  sale  are  silent  as  to  the  time  when  Possession— 

.  ,  from  what 

he  is  to  have  possession,  and  as  to  interest  upon  the  pur-  time  pur- 
chaser entitled 

(p)  Irby  V.  Irby,  22  Beav.  217.  943  ;  Noble  v.  Slow,  30  Beav.  272.         *°' 
(q)  See  Todd  v.  Studholme,  3  K.  &  (u)  Hodder    v.  Ruffin,   cited  Sug. 

J.  324,  338,  339.  119  !  «»i""'*.  P-  1093. 

(»•)  Bamford  y.  Watts,  2  Beav.  201.  {x)  TompBett  or  Bridger  v.Wickens, 

(s)  Barton  v.  Latour,  18  Beav.  526.  2  Jur.  N.  S.  10;  3  Sm.  &  G.  171. 
(t)  Strong  v.  Strong,  i  Jur.  N.  S. 
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,  Chap.  XXI.     chase-money,  tlie  rule  of  the  Court  is,  that  he  shall  be  let  into 


Sect.  4. 


possession  from  the  quarter-day  preceding  the  time  when  the 
chief  clerk's  certificate  of  his  being  the  purchaser  becomes 
absolute,  he  paying  his  purchase-money  into  Court  before  the 
following  quarter-day  (3/)  :  and  although  he  may  not  pay  his 
purchase-money  into  Court  until  the  quarter  is  nearly  expired, 
yet  he  wiU  not  be  liable  to  pay  interest  («),  unless  the  estate 
be  a  reversion,  or  a  life  annuity  payable  quarterly  (a),  in  which 
case  interest  is  payable  from  the  date  of  the  purchase  (6).  If 
he  delay  payment,  he  will  take  the  rent  only  from  the  quarter- 
day  preceding  payment  (c) :  nor  will  he  be  allowed  the  rents 
from  an  earlier  day  on  the  ground  of  his  money  having  Iain 
idle  (d).  Where,  as  in  the  case  of  a  colliery,  the  profits  are 
ascertained  monthly  or  weekly,  he  will  be  entitled  to  them 
from  the  commencement  of  the  month  or  week  (as  the  case 
may  be)  in  which  he  pays  his  money  (e) ;  and  the  same 
principle  would,  it  is  conceived,  prevail  where,  as  often 
happens  with  house  property,  the  rents  are  paid  at  shorter 
intervals  than  a  quarter  :  while,  on  the  other  hand,  if  rents 
are  reserved  half-yearly,  the  purchaser  would  seem,  on  prin- 
ciple, to  be  entitled  to  them  from  the  commencement  of  the 
current  half,  instead  of  quarter,  year ;  and  this  has  been  so 
decided  (/)  :  on  the  purchase  of  a  manor,  fines  on  descent 
are,  for  the  purpose  of  the  above  rules,  considered  to  accrue  due 
on  the  death  of  the  copyholder,  and  not  on  the  admission  of 
his  heir  or  devisee  (ff). 

(y)  See  Twigg  y.  Fifidd,  13  Ves.  mortgagee,  see  Bates   v.  Bonnor,  7 

518 ;  Gowan  v.  TigTie,  1  Eep.  t.  PI.  Sim.  427. 

168,   176;    but  see,  as  to    Ireland,  (e)   Wren  v.  Kirton,  8  Veg.  502; 

Prendergast  v.  Eyre,  1  Eep.  t.  H.  WiMcmis  v.  Attenborov^h,  Turn.  &  E. 

l&d;  Mwiiricey.WainevyrightjG.V.O.  73. 

N.  E.  378.  (/)  Bughes  v.  WMs,  \.-Ci.  Wood, 

(«)  S.  a.  1  Dav.  Conv.  513, 2ud  ed. 

{a)  As  to  which,  vide  infrd,.  (g)  Gamich  v.  Lord  Camden,  2  Cox, 

(J)  Trefusis  v.  Lord  Olmton,  2  Sim.  231  ;  the  marginal  note  is  incorrect ; 

359 ;   supra,  p.  409 ;  see,  as  to  the  it  will  be  seen  from  the  case  that  the 

practice  in    Ireland,  Hutcliinson    v.  admissions  were  after  and  not  hefon 

Cathca/rt,  1  Jo.  &  C.  260.  the  time  fixed  for  completion ;   see 

(c)  Sug.  104.  Ea/rl  Eardmcke  v.  Lord  Sandys,  12 

(d)  Ibid.;   Barker   v.  Sarper,  Q.  M.  &  W.  761;    Cuddon  t.  Tite,  1 
Coop.  32  ;  Sin&  v.  DaUns,  1  C.  P.  GiflF.  395. 

C,  N".  E.  378.    As  to  the  case  of  a 


Digitized  by  Microsoft® 


SALES  BY  THE  COURT  OF  CHANCEEY.  1103 

Where  an  offer  was  made,  out  of  Court,  to  ptirchase  a    Chap.  xxi. 

detenorating  property  (leaseholds),  and  the  Court,  upon  the  

Master  reporting  in  favoiir  of  the  sale,  accepted  the  offer,  the 
purchaser  was  held  entitled  to  the  rents  from  the  date  of  the 
order  of  reference  (h). 

On  the  purchase  of  a  life  interest  in  stock,  the  purchaser  On  purchase 
pays  interest  and  takes  the  dividends  from  the  day  of  sale  (i) :  or  life      ^** 
on  the  purchase  of  a  life  annuity,  secured  by  bond  and  pay-  """"'^y- 
able  quarterly,  he  must  pay  interest  and  take  the  annuity 
from,  it  is  conceived,  the  day  on  which  the   chief  clerk's 
certificate  of  the  sale  became  absolute  (k). 

The  remarks  already  made  (Z)  as  to  the  abstract,  searches  As  to  abstract, 
for  incumbrances,  and  matters  arising  between  its  delivery 
and  the  preparation  of  the  conveyance,  are  generally  appli- 
cable as  well  to  sales  by  the  Court  as  to  ordinary  sales. 

The  conveyance,  if  an  infant  be  a  necessary  conveying  Conveyance- 
party  (m),  or  if,  although  he  be  not  a  party,  it  will  by  statute  settled  in  ^ 
have  the  effect  of  divesting  his  estate  (w),  must  as  a  general  Chambers, 
rule,  be  settled  by  the  Judge  at  Chambers  (o) :  and  this  is 
always  required,  where  the  estate  is  sold  under  the  provisions 
of  the  Leases  and  Sales  of  Settled  Estates  Act  (p).    Subject 
to  this  exception,  it  is  usual  to  direct  only  that  the  draft  be 
settled  by  the  Judge  "  in  case  the  parties  differ ;"  and  when  the 
order  is  so  worded,  a  purchaser  going  before  the  Judge  pays 
his  own  costs,  unless  he  can  make  out  special  grounds  for 

(h)  Cheetham  v.  Sturtevant,  3  De  G.  by  the  funds  in  Court :    Brown  r. 

&  S.  468.  Lake,  15  L.  J.  N.  S.  34,  V.-C.  K.  B. 

(i)  Anaon  v.  Towgood,  1  Jac.  &  W.  (o)  But  see  as  to  leases,  Day  v. 

637.  Croft,   14  Beav.  219.    As  to  leases 

(k)  See  Tviigg  v.  Fifield,  13  Ves.  under  the   Settled  Estates  Act,  no 

617.  form  of  lease  need  now  be  settled  in 

(Z)  Supra,  Chaps.  VIIT.,  X.,  XI.  Chambers  except  in  special  cases,  JRe 

(m)  Calvert  v.  Godfrey,  2  Beav.  267.  Daring's   SettUd  Estates,   14  W.   E. 

(n)  Cheese  v.  Cheese,  15  L.  J.  N.  S.  125  ;  and  see  now  sects.  1  and  2  of  the 

28,  V.-C.  S. ;  aliter,  if  the  infant  be  Amendment  Act,  27  &  28  Vict.  c.  48. 

only  interested  in  the  proceeds  of.sale  {p)  Re  Eyre,  4  K.  &  J.  268  ;  Dan. 

{Richardson  v.  Wa/rd,  11  Beav.  378) :  Ch.  Pr.    1186  ;   see,  however.   Dav. 

the  consequent  costs  must  be  borne  Conv.  2,  p.  216,  2nd  ed.;  Seton,  1197. 
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Chap.  XXI. 
Sect.  4. 


exemption  {q)  :  the  practice  at  Chamlaers  is  similar  to  that  ia 
a  suit  for  specific  performance  (r).  Where  the  estate  belongs 
to  an  infant,  the  order  for  conveyance  should  be  distinct  from 
and  should  recite  the  order  for  payment  of  the  purchase- 
money  into  Court  (s). 


Executor  of 
lessee  entitled 
to  indemnity 
from  pur- 
chaser of 
leaseholds. 


Upon  the  sale  by  the  Court  of  leaseholds  of  a  testator, 
his  executor,  although  he  have  not  been  in  possession,  is 
entitled  to  an  indemnity  against  the  rent  and  covenants  (<),, 
by  the  covenant  of  the  purchaser,  and  also  by  a  retainer  of 
part  of  the  assets,  or  by  a  security  from  the  legatees  to  re- 
fund (u).  And  it  would  seem  that  a  sum  which  has  been  set 
apart  to  answer  such  liabilities  will  not  be  paid  out  without 
notice  to  the  landlord  («). 


The  purchaser  may  require  the  concurrence  of  all  persons 


Purchaser 

may  require 

concurrence  of  having  a  legal  title  to,  or  remedy  against,  the  property, 

necessary     although  parties  to  the  suit  (y) ;  except,  perhaps,  a  dowress. 


parties. 


Who  are 
such. 


whose  dower  is  barred  by  a  term  or  equitable  jointure  (2) ;  or 
a  person  who  claims  in  respect  of  an  estate  held  merely  in 
trust,  or  by  way  of  mortgage  (a) ;  as  also  of  equitable  claim- 
ants or  incumbrancers  who  are  not  parties  to  the  suit  (6)  i 
but  cannot,  it  would  seem,  "  if  he  acquire  the  legal  estate, 
require,  at  the  seller's  expense,  a  release  from  equitable  in- 
cumbrancers whose  demands  have  been  satisfied  by  the 
Court "  (c) ;  nor  does  it,  in  fact,  appear,  that  he  can  insist  on 
the  concurrence,  even  at  his  own  expense,  of  parties  having 


(j)  Sodgson  v.  Skaw,  11  Jur.  95, 
V.-C.  K.  B. 

(r)   Vide  swprli,  p.  1008. 

(s)  Harrey  v.  Brooke,  17  Jur.  1. 

{t)  Coch/rane  v.  RoKnson,  11  Sim. 
378  ;  see,  too,  Garratt  v.  Lancefield,  2 
Jur.  N.  S.  177  ;  Dean  v.  AUen,  20 
Beav.  1 ;  Brewer  v.  Pococh,  23  Beav. 
310 ;    Waller  v.  Barrett,  M  Bear.  413. 

(m)  Dohson,  V.  Carpenter,  12  Beav. 
370  ;  Smiik  t.  Smith,  2  Eq.  E.  727. 

(x)  Bunting  v.  Marriott,  7  Jur. 
N.  S.  565  ;  but  see  King  v.  Malcott, 
9  Ha.  692. 


{y)  See  and  consider  Craddock  v. 
Piper,  14  Sim.  310. 

(z)  Vide  suprd,,  pp.  471,  472. 

(a)  Swprd,,  p.  473. 

(ft)  Piera  v.  Piers,  1  Dru.  &  Wal. 
266  ;  SoUeston  v.  Morton,  1  Dru.  & 
W.  171,  177 ;  Orey  Coat  Hospital  v. 
'  Westminster  Improvement  Comnds- 
sioners,  1  De  G.  &  J.  631 ;  and  see 
Knight  v.  Pocock,  24  Beav.  436, 

(c)  Sug.  107,  citing  Keatinge  v.. 
Keatinge,  6  Ir.  Eq.  43  ;  and  Webber 
T.  Jones,  ib.  142. 
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mere  eqxiitable  interests  and  who  are  bound  by  the  decree  {d) ;    Chap.  xxi. 

and  the  Court  has  refused  to  make,  under  the  Trustee  Act,  an   ^°'^"  ^' 

order  purporting  to  vest  such  an  interest  ia  the  purchaser  (e). 
Any  right  of  the  purchaser  to  require  the  concurrence  of  such 
parties  is  very  commonly  expressly  negatived  by  condition. 
If  the  decree  direct  that  aU  proper  parties  convey,  and  a 
party  to  the  suit,  or  creditor  coming  in  under  the  decree  (/), 
whom  the  Judge  considers  a  proper  party  to  the  conveyance.  Party  refiising 
refuses  to  concur,  the  purchaser's  application  should  be  against  Sdered  to 
the  recusant  party  (and  not  against  the  plaintiffs)  that  he  do  '=°'^^«y- 
convey  (jj).  It  appears  that  a  mortgagee,  who  has  proved  his 
debt,  may  be  required  to  receive  his  money  and  to  concur 
without  the  usual  six  months'  notice  (h) ;  but  in  a  late  case. 
Lord  Eomilly  stated  the  rule  to  be  that  a  mortgagee  con- 
senting to  a  sale  is  entitled  to  six  months'  interest  from  the 
date  of  his  consent,  if  paid  within  that  period ;  but  if  paid 
afterwards,  then  interest  down  to  the  time  of  actual  pay- 
ment (i).  Where  the  conveyance  to  the  purchaser  depended 
in  some  measure  upon  a  resettlement,  which  was  impeached 
by  annuitants  who  were  parties  to  the  suit,  they  were  ordered 
to  join  in  the  conveyance,  without  prejudice  to  their  rights 
against  the  purchase-money  (Ic). 


Such  an  order  will  not  be  made  against  a  married  woman  Against  whom 
in  respect  of  her  real   estate  not  settled  to  her  separate  made.^      * 
use  (/)  :    but    will    be    made   against  an  infant  {m) ;    and 


(d)  Webher  v.  Jones,  vhi  8upr&;  and  (h)  Mataon  y.  Swift,  5  Jur.  645, 
see  Cole  v.  Sewdl,  17  Sim.  40.  (j)  Day  v.  Day,  31  Beav.  270, 

(e)  JRe  WiTMams'  Estate,  5  De  G.  &  (h)  Sullivan  v.  SvUivan,  28  Beav. 
S.  615 ;  but  see  Lechmere  v.  Clamp,  102.                           I 

31  Beav.  578,  where  a  mortgagor  who  (J)  Jordan  v.  Jones,  2  Ph.  170;  but 

could  not  be  found  was  declared  to  be  in  such  a  case  the  married  woman 

a  trustee,  and  a  vesting  order  made.  may  now  be  declared  a  trustee,  and  a 

(/)  See  Usher  v.  Scanlan,  Fl.  &  K.  vesting   order    obtained    under   the 

243.      A   direction  that  the  vendor  Trustee  Act. 

shall  convey  is  tantamount  to  a  direc-  (m)  As  to  conveyances  on  sales  in 

tion  that  he  and  all  necessary  parties  creditors'  suits,  see  1  Will.  PV.  c.  47, 

shall  convey  :    Minton   v.   Kirwood,  ss.  11  and  12,  amended  by  2  &  3  Vict, 

L.  K.  3  Ch.  Ap.  614.  c.  60,  and  11  &  12  Viet.  c.  87 ;  and 

(g)  StiUweU  or  StUweli-'-v.  Mellersh,  see  Penny   v.  Pretor,  9  Sim.   135 ; 

10  Sim.  367 ;  4  Myl.  &  C.  581.  Walker  v.  Aston,  14  Sim.  87;  ffeming 
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Chap.  XXI.    if  he  refuse  to  execute,   an  attachment  may  issue  against 

Sect.  4. 


him  (n). 


Party  re-  But  the  more  usual  course  of  proceeding,  where  a  party  to 

fusing  may  be 

declared  a       the  suit  refuscs  to  execute,  has  been  to  treat  such  party  as  a 

rus  ee.  trustee  within  the  1  WOL  IV.  c.  60,  and  to  obtain  an  order 

for  some  other  person  to  convey  under  the  Act :  and  this 

course  might  have  been  adopted  when  the  recusant  party  was 

As  to  lunatics,  a  married  woman  (o),  infant  (jp),  lunatic  {q),  or  mere  tenant  for 

Vkt.  c.  70        ^^^  W  •  ^^^  *^^  mere  decree  directing  a  sale  and  aU  proper 

parties  to  convey,  made  the  owner  of  the  legal  estate,  if  party 

to  the  suit,  a  trustee  within  the  Act  (s) :  and  an  order  for  a 

conveyance,  or  a  vesting  or  releasing  order  having  the  effect 

of  a  conveyance,  may  now  be  obtained  under  the  Trustee 


8.  122. 


V.  Arclier,  8  Jur.  9i5  ;  7  Beav.  515  ; 
8  Beav.  294.  An  infant  tenant  in 
tail  may  be  ordered  to  conrey,  Sad- 
cliffe  v.  Ecdes,  1  Ke.  130 ;  Penny  v. 
Pretor,  sv/prd, ;  it  is  doubtful  whether 
a  conveyance  by  -•  person  appointed 
to  convey  in  plaee  of  infant  would 
have  the  same  efifeot,  Wood,  r.  Beetle- 
stone,  1  K.  &  J.  213 ;  and  see  now 
Trustee  Extension  Act,  1852,  sect.  1. 
A  suit  by  an  equitable  mortgagee  pray- 
ing a  sale  is  within  the  statute  ;  and 
the  infant  heir  of  the  mortgagor  will 
be  ordered  to  convey,  although  the 
mortgagee  is,  with  the  permission  of 
the  Court,  the  purchaser;  and 
although,  if  the  decree  had  been  for 
foreclosure,  the  infant  would  have 
been  allowed  to  show  cause  on  coming 
of  age ;  see  ScliolefM  v.  HeafiM,  7 
Sim.  669  ;  8  Sim.  470  ;  Sedshaw  y. 
Newbdld,  12  Jur.  833,  V.-C.  K.  B.; 
Clinton  v.  Bernard,  1  Dru.  287.  A 
conveyance  may  still  be  enforced 
under  the  above  Acts,  but,  in  practice, 
recourse  is  now  generally  bad  to  the 
Trustee  Act,  1850,  see  ss.  29  and  30, 
and  swprd.,  p.  534,  et  seq.  On  a  suit  by  a 
registered  judgment  creditor  to  realize 
his  security,  a  tenant  in  tail  in  posses- 
sion may  be  directed  to  execute  a  dis- 
entailing assurance:    Lewis  v.- Dun- 


combe,  20  Beav.  398.  Quaere,  whether 
under  the  1  Will.  lY.  o.  47,  and  the 
3  &  4  Will.  IV.  c.  104,  the  Court  can 
sell  oopyholds :  see  Branch  v.  Brovme, 
12  Jur.  768,  V.-C.  K.  B. 

(«.)  Thomas  v.  Qwynne,  8  Beav. 
312  ;  and  see  Re  Beech,  4  Madd.  128. 

(o)  Jordan  v.  Jones,  2  Ph.  170; 
BiUing  v.  Webb,  1  De  G.  &  S.  716  ; 
and  see  Jumpson  v.  Pitchers,  1  CoU. 
13;  Bood  V.  HaU,  14  Jur.  127, 
V.-C.  "W. 

(p)  Walters  v.  Jackson,  12  Sim, 
278 ;  Warlurton  v.  Vaughan,  4  Y.  & 
C.  247 ;  Thomas  v.  Choynne,  9  Beav. 
275. 

(q)  In  re  Blake,  3  J.  &  L.  265;  and 
see  as  to  lunatics,  16  &  17  Vict.  c.  70, 
S8.  124,  139. 

(r)  In  re  Milfidd,  2  Ph.  254. 

(s)  See  cases  cited  in  last  four 
notes ;  and  King  v.  Leach,  2  Ha.  57 ; 
Robimon  v.  Wood,  5  Beav.  246  ;  Jack- 
son V.  MitfiM,  5  Ha,  538  ;  In  re 
BlackweU,  1  Jur.  9,  V.-C.  S. ;  Barfield 
V.  Rogers,  8  Jur.  229,  C.  As  to  the 
application  of  the  Trustee  Act,  1850, 
to  cases  of  partition  where  an  infant 
is  legally  interested,  see  Bowra  v. 
Wright,  4  De  G.  &  S.  265;  Re 
Blooma/r,  2  De  G.  &  J.  88. 
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Acts  (t) ;  whicli  may  be  made  so  as  to  limit  the  estate  to  the     ^^v-  XXI. 

Sect.  4, 

common  uses  to  bar  dower  (u).     Where  property  was  sold  

in  lots  to  several  purchasers,  it  was  held  that  each  purchaser 
might  separately  petition  for  an  order  vesting  the  estate  of  an 
infant,  and  that  the  vendors  must  pay  the  costs  (x). 

(5.)  As  to  the  purchaser's  rights  after  completion.  Section  5. 

Upon  the  execution  of  the  conveyance,  the  purchaser  is,  as  ^^ase,.'^"righia 

a  general  r\xle,  entitled  to  have  the  title  deeds  delivered  to  after  comple- 
tion, 
him  ;  and  an  order  for  their  delivery,  if  not  provided  for  in  purchaser 

the  order  for  payment  of  the  purchase-money,  may  be  obtained  after  con- 

■^  •'  -"^  J>        J  veyance 

on  summons,  or  (by  consent)  by  a  petition  of  course  at  the  executed,  may 
Eolls  (y).  On  a  sale  in  lots,  the  purchaser  of  the  largest  lot  (jggdg 
is,  in  the  absence  of  special  agreement,  entitled  to  the  deeds 
as  against  the  purchaser  of  several  lots  of  larger  aggregate 
amount  (z) ;  if  the  purchaser,  instead  of  appljdng  to  the 
Court,  bring  an  action  at  Law  against  parties  to  the  suit  for  a 
document  to  which  he  is  entitled,  he  wiH  be  restrained  by 
injunction  (a).  Where  mortgagees,  parties  to  the  suit,  con- 
sented to  the  sale,  they  were  ordered  to  leave  the  deeds  in  the 
Master's  office,  but  it  was  directed  that  they  should  not  be 
delivered  to  the  purchaser,  without  notice  to  the  mortgagees  (5). 
The  solicitor  conducting  the  sale  is  the  proper  person  to  apply  for 
the  delivery  to  the  purchaser  of  the  deeds  deposited  in  Court  (c). 

The  purchaser  is  also,  in  the  absence  of  stipulation,  entitled 

(«)  13  &  14  Vict.  c.  60,  ss.  29  and  76,  et  seq. 

30;  15  &  16  Vict.  c.  55,  o.  1  ;  and  as  {x)  Ayles  v.   Cox,   17  Beav.   584  ; 

to    County   Palatine    of   Lancaster,  Bradley  v.  Munton,  16  Bear.  294. 

17   &  18  Viet.  e.   82,  s.  11.      The  (y)  Dan.  Ch.  Pr.  1190. 

purchaser  is  the  proper  person    to  (z)  Kinnaird  v.  Christy,  cited  Dan. 

make  the  application,  but  the  plaintiflF  Ch.  Pr.  1190;  Scott  v.  Jackman,  21 

may  join  with  him.     See  Rowley  v.  Beav.   110.      The    conditions   ought 

Adams,  14  Beay.  130.     Several  lots  always  to  provide  that  the  purchaser 

may  be    included    in    one  petition,  of  the  largest  part  in  roiac  of  property, 

g_  Q  held  under  the  common  title,  shall 

(a)  In  re  Laah'i  Estate,  5  De  G.  &  have  the  custody  of  the  deeds. 

S.  436 ;  Daiiey  v.  MiUer,  1  Sm.  &  G.  (o)  StuUs  v.  Sargon,  4  Beav.  90. 

xix.  App. ;  but  see  In  re  Bowa/rd's  (6)  Livesey  v.  Earding,  1  Beav.  343, 

Estate,  5  De  G.  &  S.  435.    And  see,  346  ;  Knott  v.  CotUe,  27  Beav.  33. 

as  to  several  cases  on  the  statutes,  (c)  See  Dan.  Ch.  Pr.  1190;  Seton, 

Dan.  Ch.  Pr.  1763,  et  seq.;  Morgan,  1062,  1199,  1200. 

Digitized  by  Microsoft® 


1108 


SALES   BY   THE   COURT   OF   CHANCERY. 


Chap.  XXI. 
Sect.  5. 

Ag  to  attested 
copies. 


to  attested  copies,  and  a  covenant  for  the  production  of  the 
originals  of  such  documents  of  title  as  are  not  delivered  to 
him  (d) :  it  may,  however,  be  remarked  that,  in  Dare  v. 
Tucker  (e).  Lord  Eldon  qualified  his  order  for  delivery  of 
.attested  copies  by  the  expression,  "unless  you  leave  the 
originals,  or  make  some  other  proposal  in  the  Master's  office:" 
so  that,  possibly,  upon  a  sale  by  the  Court,  a  deposit  of  the 
deeds  with  the  Clerk  of  Eecords  and  Writs  might  be  sufS.- 
cient  to  preclude  the  right  to  attested  copies ;  but  such  a 
deposit  could  probably  not  be  enforced  against^  a  purchaser 
who  had  purchased  to  an  amount  exceeding  that  of  any  other 
purchaser,  and  the  part  (if  any)  remaining  unsold.  It  is  a  not 
uncommon  practice  in  Court  sales,  after  providing  by  the  con- 
ditions for  the  custody  of  the  deeds,  to  reserve  a  general  power 
for  the  vendors  to  make  any  other  arrangement  respecting 
them  which  the  Judge  may  approve  of 


Purchaser  will 
be  protected 
against  all 
parties  to 
suit. 


Where  the  estate  is  sold  in  accordance  with  the  decree,  the 
Court  "  will  protect  the  purchaser  against  the  parties  to  the 
suit  (/),  and  all  parties  coming  in  under  the  decree  "  (g) ;  and 
Lord  St.  Leonards  considers  it  to  be  a  general  rule  that,  even 
as  against  absent  parties  (h),  the  purchaser  shaU  not  lose  the 
benefit  of  his  purchase  by  any  irregularity  in  the  proceedings 
in  a  cause  (i).  So,  if  the  Court  being  authorised  by  a  private 
Act  to  ascertain  the  amount  of  A.'s  debts,  and  to  sell  for  their 
payment,  sell  in  a  manner  authorised  by  the  Act,  btit  under  a 
wrong  conclusion  as  to  the  amount  of  the  debts,  the  error  will 
not  affect  a  purchaser  (h).  So,  as  we  have  already  seen  (J),  where 
the  sale  is  made  under  the  provisions  of  the  Leases  and  Sales  of 


(d)  As  to  the  qualification  of  this 
right,  vide  supra,  p.  602. 

(e)  6  Ves.  460. 

(/)  Although  claiming  by  title 
acquired  subsequently  to  the  decree  ; 
Massy  v.  Batwdl,  i  Dru.  &  W.  58,  80. 

(g)  Sug.  Ill ;  Usher  y.  Scanlan,  Fl. 
&  K.  243 ;  Stacpoole  v.  OuHis,  2  Moll. 
504;  Tommey  v.  While,  3  H.  L.  C. 
63. 

(h)  Sug.  Law  of  Prop.  682. 

(i)  Sug.  110,  and  cases  cited  in  the  . 


judgment  in  Bowen  v.  Evans,  1  J.  & 
L.  256,  et  seq.;  Dan.  Ch.  Pr.  by  H. 
1201;  and  see  Baker  v.  Sowter,  10 
Beav.  343  ;  Edgeworth  v.  Edgeworth, 
12  Ir.  Eq.  81 ;  Keogh  v.  Keogh,  13  Ir. 
Eq.  284 ;  Dixon  v.  Wilkinson,  1  Eq. 
B.  556 ;  22  L.  J.  981 ;  and  see  Slacki^ 
V.  Clark,  15  Beav.  606. 

{k)  Vans  Agnew  v.  Stewart,  Sug. 
68. 

(I)  Supra,  p.  1068. 


Digitized  by  Microsoft® 


SALES  BY  THE  COURT  OF  CHANCERy. 


1109 


Settled  Estates  Act(m),  it  is  not  to  be  invalidated  on  the  ground    Chap.  XXI. 
that  the  Court  was  not  empowered  to  authorise  the  same.         — 


If,  however,  the  Court  clearly  exceed  its  jurisdiction,  as  if.  Unless  Court 
in  cases  not  falling  within  the  scope  of  the  Partition  Act,  jurisdiction. 
1868,  or  the  Leases  and  Sales  of  Settled  Estates  Act  (n),  it 
assume  to  sell  the  real  estate  of  infants  upon  the  mere  notion 
that  a  sale  is  beneficial  (o),  or,  as  against  cestuis  que  trust,  not 
suijwis,  to  anticipate,  without  special  grounds,  the  time  fixed 
by  the  author  of  the  trust  for  the  sale  of  the  estate  (p),  it  is 
not  clear  that  the  purchaser  would  be  protected  by  the  decree ; 
at  any  rate,  he  will  not  be  compelled  to  accept  the  title  :  and 
a  purchaser,  especially  if  he  be  the  plaintiff  in  the  cause  (q), 


(m)  19  &  20  Viot.  c.  120,  s.  28. 

(re)   Vide  suprd,,  p.  1068. 

(o)  CalveH  v.  Oodfrey,  6  Beav.  97  ; 
Mmsel  V.  Rutael,  1  Moll.  525 ;  Daly  v. 
Daly,  2  J.  &  L.  758  ;  Weir*y.  Cham- 
ley,  1  Jr.  Ch.  B.  317-,  see  Peto  v. 
Gardner,  2  Y.  &  0.  C.  C.  312.  See, 
aa  to  special  circumstances  warranting 
a  sale,  Oarmstone  v.  Gaunt,  1  CoU. 
577 ;  and  aa  to  cases  in  which,  before 
the  late  Partition  Act,  the  Court 
directed  a  sale  of  an  estate  in  which 
an  infant  was  interested,  vide  suprA, 
p.  1075,  and  cases  there  cited.  And 
see,  as  to  the  sale  by  the  Court  of 
charity  lands,  Att.-Gen.  v.  Corporation 
of  Newa/rk,  1  Ha.  395 ;  AU.-Oen.  v. 
South  Sea  Company,  i  Beav.  453,  and 
cases  cited  ;  Att.-Gen.  v.  Pilgrim,  12 
Beav.  57,  60;  14  Jur.  1053;  it  has 
been  doubted  whether  the  Court  can 
direct  a  sale  upon  petition  under  Sir 
S.  Eomilly's  Act  (52  Geo.  III.  i;.  101) ; 
see/jire  Parke's  Charity,  12  Sim.  329; 
In  re  Newton's  Charity,  12  Jur.  1011  ; 
Jn  re  Suir  Island  Charity,  3  J.  &  L. 
171;  EcdesaU,  In  re,  16  Beav.  297 ; 
Lyford^s  Charity,  iJ>.;  and,  as  to  the 
statute  generally,  see  reporter's  note, 
14  Beav.  120 :  however,  it  has  been 
held  that  the  Court  has  such  a  power, 
and  that  the  title  acquired  thereby 
can  be  forced  on  an  unwilling  pur- 
chaser, In  re  Ashton'f  Charity,    22 


Beav.  288.  See  now  16  &  17  Vict. 
c.  137,  s.  24,  18  &  19  Vict.  c. 
124,  s.  38,  23  k  24  Vict.  c.  136,  25 
&  26  Vict.  c.  112,  32  &  33  Viet. 
c.  100 ;  and  see  s.  12,  which  gives  a 
power  to  the  majority  of  the  trustees 
of  a  charity  to  carry  out  a  sale  of  the 
charity  estate.  Under  the  1  Will.  IV. 
c.  65,  the  Court  has  ordered  the 
reversionary  interest  of  a  lunatic  in 
realty  to  be  sold  for  his  maintenance  : 
In  re  Burbidge,  3  Mac.  &  Gr.  1 ;  see 
In  re  Vavasour,  ib.  275 ;  In  re  Fisher, 
2  H.  &  Tw.  449 ;  and  this  is  now  ex- 
pressly authorised,  see  16  k  17  Vict, 
o.  70,  S3.  116,  124,  125,  139.  Where 
the  lunatic  is  tenant  for  life,  and  the 
income  is  more  than  sufficient  for  his 
maintenance,  the  Court  has  no  power, 
under  the  125th  section,  to  sell  the 
land  for  building  purposes :  In  re 
Corbett,  L.  E.  1  Ch.  Ap.  616.  The 
Act  does  not  interfere  with  the  addi- 
tional requirements  of  private  Acts, 
Re  Bingley  School,  2  Dre.  283.  As  to 
the  rights  of  real  representative  to 
surplus  proceeds,  see  the  Acts,  and 
In  re  Wharton,  5  De  G.  M.  &  G.  33. 

{p)  Blacilow  V.  Laws,  2  Ha.  40 ; 
Johnstone  v.  Baier,  8  Beav.  233 ;  and 
see  Bristou)  v.  Skirroio,  27  Beav.  590. 

(?)  TalboU  V.  Minnett,  6  Ir,  Eq,  83 ; 
vide  supr&i  p.  1083, 
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is  always  bound  to  see  tliat  the  sale  is  according  to  the 
decree  (r) ;  although  he  is  not  bound  to  see  that  no  more 
property  is  sold  than  will  be  sufficient  for  the  purposes  for 
which  a  sale  was  directed  (s) ;  nor  will  he,  it  would  seem,  be 
affected  by  fraud  in  the  proceedings  of  which  he  himself  is 
innocent  (t),  unless  it  be  apparent  on  the  face  of  the  decree  (u) : 
nor  if?  a  sale  impeachable  on  the  ground  of  its  having  been 
the  object  for  which  the  suit,  professedly  directed  to  other 
purposes,  was  in  fact  instituted  («).  And  the  decree  is  no 
protection  against  persons  of  whom  the  purchaser  has  actual 
notice  that  they  ought  to  have  been,  but  are  not,  parties  to 
the  suit  {y) ;  or  against  a  judgment  creditor,  who  does  not 
come  inimder  the  decree  («) ;  so  that  in  every  such  case  the 
purchaser  should  see  that  he  obtains  a  discharge. 


Where  the  property  is  vested  in  trustees  who  have  power 
to  give  a  discharge  for  the  purchase-money,  and  are  bound 


Cestuis  que 

trust  when 

unnecessary  --  - 

parties  to  con-  \fy  the  decree,  it  is  unnecessary  that  cestuis  que  trv^t  who  are 

not  before  the  Court  should  be  made  parties  to  the  con- 
veyance (a). 


A  purchaser,  after  conveyance,  has  been  allowed  compensa- 
tion out  of  his  purchase-money,  on  the  ground  of  the  rent  of 
the  estate  having  been  misstated  in  the  particulars  (S),  or  the 


(r)  Cdlchugh  v.  ^ierum,  S  Bli.  181, 
186,  188;  Lutvnjchv.Wmford,  2  Bro. 
C.  C.  248, 251 ;  and  see  Me  Thompson's 
SetOed  Estates,  Johns.  418,  423;  iJe 
Woodcock's  Trusts,  L.  E.  3  Ch.  Ap. 
230. 

(j)  S.  G:;  Thomas  v.  Townsend,  16 
Jur.  736 ;  Dixon  v.  WUkinson,  21  L. 
T.  279  ;  22  L.  J.  911 ;  1  Eq.  K.  556. 

(t)  See  Bug.  Ill;  Bowm  v.  Evans, 
1  J.'&  L.  178 ;  2  H.  L.  0.  257;  Edge- 
worth  V.  EdgeworA,  12  Ir.  Eq.  81.  If 
participating  in  the  fraud,  of  course 
he  is  liable:  Colclough  v.  £o1{ier,  i 
Dow.  54 ;  Eord  Bandon  v.  Belcher,  9 
Bli.  N.  S.  532;  see  also  on  the  general 
subject,  ThomhiU  v.  Glover,  3  Dru.  & 
W.  195. 


{«)  Gore  V.  Stacpoole,  1  Dow.  30 ; 
IJ.  &  L.  257. 

(x)  Bowen  t.  Evan,  1  J.  &  L.  178  ; 
2  H.  L.  C.  257. 

{y)  Coldough  v.  Sterum,  3  Bli.  181 
—186  ;  Piers  v.  Piers,  1  Dru.  &  Wal. 
265 ;  Balleston  v.  Morton,  1  Dru.  & 
W.  177 ;  and  see  Sug.  L.  of  Prop. 
682;  9  Ha.  App.  37  ;  Doody  v.  Big- 
gins, 9  Ha.  App.  37  i  CoMsmid  V.  Stone- 
hewer,  ib.  38;  as  to  representation, 
Hwrmam,  v.  Biley,  ib.  40 ;  Bmsem  v. 
Elsworthy,  ib.  42 ;  and  see  i5.  47,  48. 
(z)  Knight  v.  PococTc,  24  Beav.  436. 
(a)  Walters  v.  Jones,  6  Jur.  N.  S. 
530. 

(6)  Cairo   V.   Cortn,   3  Sim.  447; 
where  the  conditions  provided  that 
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length  of  an  outstanding  term  (c).     But  of  course  this  would    Chap.  xxi. 

not  be  allowed,  if  he  purchased  with  notice  of  the  error  (d).    — 

When  he  claims  compensation,  he  should  apply  by  summons 
to  have  it  either  paid,  or  deducted  from  his  purchase-money. 
Under  special  circumstances,  he  has  been  allowed  to  pay  the 
purchase-money  into  Court  and  take  possession,  without  pre- 
judice to  his  claim  for  compensation  («). 


(6.)  As  to  the  practice,  when  the  purchaser  fails  to  complete.        Section  6. 


As  we  have  already  seen  (/),  under  the  new  practice,  no  practice,  &c. 

step  need  be  taken  by  the  highest  bidder  in  order  that  he  may  Course  to  bo 

assume  the  character  of. purchaser;  the  conditions  of  sale  fix  purchaser 

a  time  at  which  all  parties  may,  if  they  think  fit,  attend  by  compete. 

their  solicitors  at  the  judge's  chambers  to  settle  the  certificate 

of  sale :  if  a  bidder  fails  to  attend,  the  certificate  is  settled  in 

his   absence ;   and,  when   settled,  is  signed  and  filed,   and 

becomes  binding  on  him  without  notice.     If  he  take  no  step  K  supposed  to 

beirrespon- 

to  complete  the  purchase,  and  he  be  supposed  to  be  mcom-  sibie. 
petent  in  point  of  means,  the  vendors  may  apply,  on  notice, 
that  he  be  discharged,  and  that  the  estate  be  resold  (^r)  :  or, 
as  is  now  the  more  usual  course,  to  obtain  an  order,  not  that 
the  purchaser  be  discharged,  but  that  the  estate  be  resold, 
and  that  he  may  pay  the  expenses  arising  from  his  non-com- 
pletion of  the  purchase,  the  expenses  of  the  application  to  the 
Court,  and  of  the  resale,  and  any  deficiency  in  price  on  the 
resale  (/i) :  imder  such  an  order,  however,  the  purchaser  has 

compensation  should  be  allowed  for  (d)  Campbell  v.  Say,  2  Moll.  102. 

any  error  in  the  particulars.  (e)  Man  v.  Richetts,  5  De  G.  &  S. 

(e)  Homer  t.  WiUiams,  1  J.  &  C.  116. 

274.     As  to  whether,  in  an  ordinary  (/)  Supra,  p.  1086. 

case,   the  quantum  of  compensation  (g)  Hodder  t.  Ruffn,  1  V.  &  B. 

can  be  determined  under  the  provi-  544  ;    Cunningham    v.    Williams,    2 

sions  of  the  Common  Law  Procedure  Anst.  344  ;  Dan.  Ch.  Pr.  1193  ;  Sug. 

Act,  see  Bot  v.  HeUliam,  L.  R.  2  Ex.  102. 

72,  following   CoUins   v.  CoUins,  26  (h)  Harding  v.  Harding,  4  Myl.  & 

Beav.  306  ;  and  compare  Se  Hopper,  C.  514  ;  Saunders  v.  Gray,  iWd,  515  ; 

L.  K.  2  Q.  E.  867  ;  and  vide  tupra,  Gray  y.  Gray,  1  Beav.  199. 
pp.  206,  208. 
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Chap.  XXI. 
Sect.  6. 


still  2i,lomiS]omnitentiai;  so  that  if  the  property,  heing  a  reversion, 
fall  into  possession  before  a  resale,  he  may  claim  it  on  paying 
his  purchase-money  with  costs  (i).  Where  the  purchaser 
makes  default  in  payment  of  the  purchase-money  and  takes 
no  step  to  complete  the  sale,  an  order  may,  it  is  conceived,  be 
obtained  to  rescind  the  contract  altogether  {k). 


Purchaser 
becoming 
bankrupt 
before  com- 
pletion. 


Where,  before  the  time  fixed  for  completion,  the  purchaser 
became  bankrupt,  and  his  assignees  declined  to  complete,  the 
Court  held  that  the  deposit  was  forfeited,  and  made  an 
order  for  resale ;  but  refused  to  make  it  without  prejudice 
to  any  right  which  the  vendors  might  have  against  the 
bankrupt  or  his  assignees,  in  the  event  of  a  less  price,  being 
obtained  {l). 


If  supposed  to 
be  responsible. 


If  the  purchaser  is  responsible,  the  vendors  may  take  out 
a  summons  rec[uiring  him  to  show  cause  why  he  should  not 
be  ordered  within  a  given  time  to  pay  his  money  into  Court, 
and  to  pay  the  costs  of  the  summons  (m) ;  if  he  appear  on 
the  summons,  he  is  primd  facie  entitled  to  have  a  reference 
on  the  title ;  and,  if  he  do  not  appear,  it  seems  to  be  requisite, 
before  any  order  can  be  made,  that  the  vendors  shall  have 
delivered  the  abstract,  and  procured  thexhief  clerk's  certifi- 
cate in  favour  of  the  title  (n) ;  or  that  the  purchaser  shall 
have  accepted  the  title  (o).  Where  defendants  to  the  suit, 
who  were  entitled  with  the  plaintiff  to  shares  in  the  estate, 
purchased  a  part  of  it  of  which  they  were  in  possession,  and 
the  conditions  precluded  any  objection  to  the  title,  they  were 
ordered  to  pay  in  the  entire  purchase-money,  although  they 
claimed  allowances  for  improvements,  and  the  estate  was  in- 
cumbered (_p). 


(i)  Soiertson  v.  SheUm,  13  Beav. 
81. 

(ifc)  Compare  Folegno  v.  Mcurtin,  16 
Beav.  586 ;  Swea  v.  Meredith,  9  Jur, 
K.  S.  569  J  4  Giff.  207  ;  cases  of  spe- 
cific performance. 

(i)  Depree  v.  Bedborongh,  9  Jur. 
N.  S.  1317  i  4  GiflF.  479. 


(m)  La/nsdown  v.  Mderton,  14  Ves. 
512.' 

(n)  Dan.  Oh.  1193,  and  cases  cited; 
and  see  Buhner  v.  Alison,  8  Jur.  440, 
V.-C.  "W. ;  15  L.  J.,  N.  S.  11,  Ch. 

(o)  RuUer  t.  Marriott,  10  Beav.  33. 

(p)  Bulmer  v.  AUieon,  15  L.  J., 
N.  S.,  Ch.  11,  L.  C. ;  Seton,  1194. 
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On  the  other  hand,  where  the  contract  is  inequitable  (a),  or    Chap.  xxi. 

Sect.  6. 
where  to  enforce  it  would  be  attended  with  great  hardship,  as 


in  the  case  of  a  sudden  and  violent  change  in  the  money  whethe/'' 
market  (r),  or  where  the  purchaser  has  by  mistake  given  an  ?^^f^fV°   -t 
unreasonable  price  for  the  estate  (s),  and  is  expeditious  in  and  abandon 
applying  to  the  Court  (t),  he  wHl,  according  to  some  autho- 
rities, be  allowed  to  forfeit  his  deposit  (if  any),  and  abandon 
the  contract:   but  this  will  not  be  conceded  on  the  mere 
ground  of  the  price  being  excessive  (u) ;  nor  in  the  case  of  a 
person  without  authority  buying  the  estate  to  prevent  a  sale 
at  an  undervalue  (x) ;  nor,  it  is  conceived,  under  any  ordinary- 
state  of  circumstances. 

(s)  Sug.  119.  (t)  See  Price  v.  Nmth,  2  Y.  &  C. 

(r)  Samle  v.  Samle,  1  P.  Wma.  745;  620,  626. 

ted  qucere.  (")  In  re  BircJi,  cited  Sug.  119. 

{a)  Morshead   v.    Frederick,    cited,  (x)  Ndthorpey.  PennymantWVes. 

but  with,  disapprobation,  Sug.  120  ;  517  i  Ex  parte  Tomhim,  Sug.  120. 
tee  Coote  v.  Coote,  2  Ir.  Eq.  159. 


VOL.    I  «  « 
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ABANDONMENT. 

Of  parol  agreement,  letter  suggesting,  is  no  contract,  200. 
Of  contract — ^purchaser  in  possession  not  liable  for  use  and 
occupation,  234. 

by  vendor — rights  of  his  representatives,  242. 

in  purchaser's  lifetime,  its  effect,  &c.,  243,  246. 

entitles  vendor  to  have  abstract  returned,  259. 

by  assignees  of  bankrupt  purchaser,  235,  252. 

by  trustee  of  bankrupt  purchaser,  75,  235,  253. 

by  purchaser  from  Court,  whether  aUowable,  1113. 
Ofrightsof-way,  336. 
Of  possession  by  husband  and  wife,  of  her  estate,  358. 

what  is,  under  3  &  4  Will.  IV.  c.  27,  359,  n. 
Of  vendor's  lien  for  purchase- money,  what  is,  671  et  seq. 
Of  objection  to  title  by  purchaser,  its  effect  on  costs,  1038. 
Of  projected  railways,  Act  for,  195,  697.    And  see  Addenda. 

its  effect,  698. 
Of  decree  for  specific  performance  by  delay,  &c.,  1024. 

ABATEMENT, 

Of  rent,  agreement  for,  must  be  in  writing,  190. 
Of  price,  for  misdescription,  108,  600. 

when  claimable  for  defects  in  estate,  597  et  seq.,  and 

see  979  et  seq. 
none  for  defect  of  title,  979. 

vendor,  when  compelled  to  allow,  976  et  seq.,  979, 982. 
right  to,  how  lost,  982. 
purchaser,  when  compelled  to  accept,  988. 
purchaser  uuguecessfully  claiming,  pays  costs,  when, 

988. 
in  respect  of  deteriorations,  1025. 
Of  incumbrances,  obtained  by  purchasing  partner,  enures  to 
benefit  of  firm,  847. 

ABSENCE. 

Of  husband,  may  prove  illegitimacy,  312. 

Without  tidings,  raises  presumption  of  death,  315  et  seq. 

Of  title  deeds,  how  far  notice,  799. 

Q  Q  2 
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ABSOLUTE. 

Interest,  purchaser  need  not  take  redeemable  in  lieu  of,  984. 

ABSTRACT. 

Vendor,  independently  of  condition,  bound  to  deliver,  114. 

Conditions  respecting,  114,  115. 

In  conditions,  means  "perfect  abstract,"  115,  148. 

What  is  a  "perfect,"  115,  148,  261. 

Vendor  bound  to  verify,  130,  142,  374. 

except  in  what  cases,  130. 

"When  perfect,  what  it  must  contain  and  show,  Ch.  VIII.  s.  2. 

Taxation  of  charges  for,  282,  n. 

Purchaser's  right  to,  and  i-ight  to  retain,  114,  259. 
Condition  restricting,  when  expedient,  114. 

Vendor  pays  for,  except  on  sale  to  railway  company,  &c.,  260. 

Condition  contra,  mortgagee  may  sell  under,  158. 

Costs  of,  included  in  condition  as  to  costs  of  contract,  260. 
where  a  mere  copy  of  former,  is  furnished,  260. 
should  state  written  consent  of  parties  agreeing  to 
join  in  sale,  262. 

What  must  be  furnished  in  various  cases,  Ch.  VIII.  s.  3. 

Effect  of  condition  for  its  commencement  with  specified  docu- 
ment, 138. 

Condition  respecting,  if  early  title  lost  or  defective,  139. 

Production  of,  prior  to  sale,  when  expedient,  140. 

As  to  its  preparation,  contents,  and  delivery,  Ch.  VIII.  s.  4, 
and  see  1084. 

What  a  sufScient  commencement  of,  273 — 275. 

Should  be  regularly  continued,  276. 

Delivery  of,  on  sale  by  Court,  1094. 

Condition  for  delivery  of,  114. 

How  to  be  copied,  281,  ib.  n. 

How  waived  in  Equity,  282,  391. 

Of  title  under  Land  Eegistry  Act,  283. 

Delivery  of,  cannot  supply  want  of  written  contract,  200,  939. 

But  must  precede  application  for  payment  of  purchase-money 
into  Court,  on  sale  under  decree,  1112. 

Non-delivery  of,  its  effect  on  conditions  as  to  time,  &e.,  116,  282. 

As  to  perusal  of,  285. 

Matters  to  be  observed  in  examining,  Ch.  IX.  s.  4. 

Or  on  condition  as  to  interest,  584  et  seq. 

Long  retention  of,  without  objection,  a  waiver  of  title,  1022. 

As  to  its  examination  and  perjisal,  Ch.  VIII.  s.  5. 

expenses  of,  when  recoverable  by  purchaser,  869,  and 
see  n. 

Objections  to,  carried  in,  on  reference  of  title,  1007. 

As  to  its  verification,  133,  142, 158. 

Must  be  verified,  although  deeds  not  to  be  produced,  133. 

Should  be  verified  at  vendor's  expense,  on  sale  in  lots,  142,  158. 
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ABSTRACT— (ooiilinmd). 

Erroneous,  purshaser  reselliag  on  faith  of,  871. 
Must  be  returned  if  contract  finally  abandoned,  233. 

ABSTEA.CTION". 

Of  part  of  subject-matter  of  contract,  pendente  lite,  1026. 

ACCEPTANCE. 

Of  lease  by  assignees  in  bankruptcy,  74. 

Of  goods  to  sustain  contract  under  Stat,  of  Frauds,  188. 

Payment  by,  to  agent  of  vendor,  when  valid,  177. 

Of  right  of  pre-emption,  194. 

Of  offer  by  post,  203,  213. 

Of  offer,  binding  if  not  conditional,  211,  and  see  ib.,  n. 

Conditional,  its  effect,  212,  395. 

Of  abstract,  after  time  fixed  for  delivery,  when  inexpedient, 

282. 
Of  title  shown  by  abstract,  its  effect,  286,  396. 

when  delay  in  making  requisitions 

amounts  to,  276,  392,  394. 
not  a  waiver  of  purchaser's  right  to 

have  abstract  verified,  396. 
does  not  bind  purchaser  in  case  of 
fraudulent  concealment  by  ven- 
dor, 396. 
Acts  of  purchaser,  being  occupying  tenant,  whether  an,  401. 
Subject  to  removal  of  specified  objection,  its  effect,  395,  1007. 
Not  always  required  of  purchaser  moving  to  pay  purchase- 
money  into  Court,  1098. 
And  see  Waiver. 

ACCESS. 

To  estate,  want  of  title  to,  104, 105. 
Doctrine  as  to,  as  respects  illegitimacy,  312. 

ACCESSION. 

In  correspondence,  by  both  parties  to  same  terms,  is  an  agree- 
ment, 211. 

ACCIDENTAL. 

Loss  or  improvement  after  contract  is  the  purchaser's,  230 

et  seq. 
Omission  of  parcels  from  conveyance,  739. 

ACCOMMODATION  WOKKS. 

Should  be  referred  to  in  agreement  for  sale  to  railway  com- 
pany, 192. 
Whether  contract  for,  enforceable  in  Equity,  905,  906. 

where  there  has  been  part  performance, 
906. 

ACCOUNT.    See  Expendituee. 

Of  profits,  &c.,  how  taken,  if  sale  to  trustee,  &c.,  set  aside,  39,  40. 
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ACGOVST— (continued). 

Liability  to,  of  fiduciary  vendors,  60.. 

When  sale  set  aside  as  fraudulent  against  vendor,  403,  694. 

Or  as  fraudulent  against  purchaser,  735. 

Or  as  against  creditors,  833. 

On  charity  informations,  13,  n. 

Against  vendor,  delaying  to  show  title,  576. 

Against  purchaser  evicted  under  paramount  title  in  Equity, 

832,  833. 
Against  purchaser  evicted  by  the  Crown,  453. 
Not  obtainable  under  prayer  for  general  relief,  928. 
Decree  for  specific  performance  should  direct,  1025. 
Settlement  of,  with  agent,  when  equivalent  to  payment  to 
vendor,  177,  604. 

ACCOUNTANT; 

To  the  Crown,  how  far  his  lands  are  liable,  463. 

who  is  an,  453,  n. 
Within  the  rule  as  to  privileged  communications,  804. 

ACCEUEE. 

Of  title.    See  Statute  of  Limitations. 

ACCEUING. 

Benefit  after  contract — purchaser  entitled  to,  229  et  seq. 

ACCUEACY. 

Of  particulars,  material,  102. 

ACKNOWLEDGMENT. 

Of  title,  under  3  &  4  Will.  IV.  c.  74,  356,  361,  365,  366. 

What  amounts  to,  356,  365. 

By  whom  it  must  be  signed,  356,  365. 

Its  effect  between  mortgagor  and  mortgagee,  361. 

By  married  women,  search  for,  459. 

how  proved,  292. 

when  necessary,  522,  632. 

as  respects  her  separate  estate,  622  et  seq. 
Mode  of  taking,  and  practice  respecting,  524  et  seg. 
Until  made,  vendor  must  discharge  incumbrances,  542. 
Vendor  pays  for,  647. 

ACQUIESCENCE. 

In  purchase,  binds  infant  attaining  majority,  19. 

Or  married  woman  becoming  sui  juris,  22. 

Or  married  woman  as  regards  her  separate  estate,  43,  44. 

In  voidable  purchase  by  trustee,  (fee,  binds  cestm  qw  trust, 

41,  42. 
How  distinguishable  from  confirmation,  44. 
The  unauthorised  act  of  agent,  173,  174. 
Of  vendor  in  purchaser's  abandonment  of  contract,  effect  of,  on 

relative  rights  of  vendor's  representatives,  242. 
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ACQUIESCENCE— (coMiinued). 

May  bar  constructive  trust,  353. 

Bars  vendor's  right  to  set  aside  fraudulent  sale,  353,  684,  695.  ' 

In  case  of  a  charity,  353. 

Bars  right  to  an  injunction,  when,  707,  708. 

In   purchase,  or    expenditure    by  purchaser,   binds   adverse 
claimants,  770,  771. 

But  by  party  in  possession  does  not  bind  remainderman,  771, 
944. 

In  expenditure,  held  to  bind  landowner,  943. 

What  sufficient  to  waive  right  to  compensation,  979. 

Purchaser  when  not  bound  by,  to  accept  bad  title,  1022, 
ACEE. 

Statutory  and  customary,  591  et  seq, 

Estate  presumptively  sold  by,  if  quantity  stated,  697,  598. 

Cheshire,  what  it  contains,  692. 

ACT. 

Private,  copy  of  should  accompany  abstract,  281. 

Recitals  in,  not  evidence,  326. 

How  to  be  proved,  287. 

Is  not  notice,  although  declared  public,  789,  795. 

Affecting  property,  should  be  noticed  in  particulars,  106. 

But  local  public  Act  need  not  be  noticed,  106. 

Being  notice  to  all  the  world,  789. 

ACTION. 

Against  vendor,  for  concealment  or  misrepresentation,  61  et  leq., 
83—85,  736. 

Against  solicitor  misrepresenting  title,  88. 

Against  stranger  misrepresenting  property,  93. 

Against  purchaser  or  stranger,  for  slander  of  title,  98. 

Against  auctioneer,  selling  without  authority,  162. 

Against  devisee  of  covenantor,  when  it  lies  for  breach,  728,  729, 

Against  tenant,  for  payment  of  rent,  by  purchaser  after  con- 
veyance, 745. 

For  deposit,  if  purchase  go  off,  164. 

By  auctioneer  against  party  for  whom  he  acts  as  agent,  164. 

By  vendor,  on  cheque  for  deposit,  178. 

On  I  0  TJ  for  purchase-money,  678,  866. 

In  respect  of  performance  of  parol  agreement,  186. 

Or  of  transfer  of  parol  agreement,  187. 

Not  for  collateral  matter,  mixed  up  with  void  parol  agreement, 
190. 

Eight  of,  for  breach  of  covenant,  to  whom  it  belongs  on  death 
of  covenantee,  724. 
already  accrued,  must  be  discharged  by  release  under 
seal,  888. 

For  mortgage  debt,  not  restrained,  though  mortgagee  have 
agreed  to  sell  estate,  251. 
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A.<jnOT!i— {continued). 

Tor  refusal  to  refer  to  arbitration,  129. 
For  recovery  of  land,  &c.    See  Statute  op  Limitations. 
Of  ejectment  against  purchaser  rejecting  title,  403. 
For  use  and  occupation  against  purchaser,  233,  404,  876. 

by  purchaser,  234,  404. 
By  vendor  upon  purchaser's  covenants,  Ch.  XIV.  s.  4. 
By  purchaser  upon  vendor's  covenants,  Ch.  XIV.  s.  5. 
For  rents,  &c.,  by  purchaser  of  reversion,  745. 
For  rent  and  covenants,  vendor  of  leaseholds  when  liable  to, 

842,  843. 
Purchaser,  when  liable  to,  for  nuisance,  842. 
For  breach  of  contract,  Ch.  XVII.  passim. 
Grounds  of  defence  to,  Ch.  XVII.  s.  6. 
When  restrained  in  Equity,  Ch.  XVII.  s.  7. 
Inability  to  recover  damages  in,  when  a  defence  in  Equity,  973. 
Damages  recovered  in,  a  defence  in  Equity,  1000. 
For  title  deeds  by  purchaser  under  decree,  restrained,  1107. 
Costs  of,  in  suit  for  specific  performance,  1045. 

ACTS. 

Meaning  of,  in  covenants  for  title,  717. 

Of  ownership  by  purchaser,  when  an  acceptance  of  title,  401, 

402. 
Of  purchaser,  what  will  rebut  presumption  of  advancement,  854. 
Of  vendor,  may  avoid  contract,  998. 
Subsequent,  of  parties,  cannot  explain  agreement,  884. 

but  may  be  evidence  of  mistake,  949, 
n.,(0. 
ACTUARY. 

Opinion  of,  no  test  of  value  of  reversionary  interest,  690. 

ADEQUACY. 

Of  consideration,  how  to  be  determined,  690. 

ADDITION. 

By  parol  to  written  agreement,  inadmissible  at  Law,  100,  880. 
Or  on  behalf  of  plaintiff  in  Equity,  948. 
When  admissible  as  a  defence  in  Equity,  949  et  scj. 
When  inadmissible  as  a  defence  in  Equity,  959. 

ADITS,  MINING. 

Law  respecting,  342. 

ADJOINING. 

Owner,  what  is  under  Lands  C.  0.  Act,  698. 

ADMINISTRATION. 

Letters  of,  received  as  evidence  of  intestacy,  311. 

Suit,  its  effect  on  power  of  trustees  for  sale,  and  executors,  52. 

is  a  lis  pendens,  when,  456. 

damages  for  breach  of  covenant,  claimable  as  debt  in,  729. 
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ADMINISTJRATION— (cowiiJiwecO. 

Suit,  as  is  vendor's  claim  under  decree  for  unpaid  purcliafle- 
money,  1026. 
sale  in  by  Court  before  decree,  1078. 

ADMINISTBATOR.    See  Personal  Bbpresbntativbs. 
Cannot  buy  intestate's  personal  estate,  29. 
May  adopt  contract,  entered  into  by  agent  before  grant  of  letters 

of  administration,  174. 
Time  runs  against,  from  death  of  intestate,  350. 
Assignment  by,  before  administration,  void,  632. 

one  of  several,  valid,  532. 
Of  unpaid  and  intestate  mortgagee,  can  obtain  legal  estate  under 

Trustee  Act,  537,  n. 
Ad  litem,  when  may  be  appointed  by  the  Court,  926. 

ADMISSION. 

Of  agreement  by  answer,  cures  want  of  stamp,  221. 
Of  title,  when  contract  for  purchase  amounts  to,  252. 
Answer  in  Chancery  may  amount  to,  396,  1007. 
Of  debt,  when  a  sufficient  acknowledgment  under  3  &  4  Will.  IV. 
c.  27,  366. 

ADMITTANCE. 

To  copyholds,  should  in  abstract  be  preceded  by  surrender,  275. 
Necessary  to  complete  the  legal  title,  635. 
To  several  tenements,  practice  as  to,  460. 
Costs  of,  who  pays  for,  648,  649. 
Customary  heir  may  sue  as  such,  before,  724. 

ADOPTED. 

Child,  purchase  in  name  of,  an  advancement,  853. 

ADOPTION. 

Of  act  of  unauthorised  agent,  173. 

By  widow  of  husband's  contract  for  sale,  917. 

ADVANCE. 

Of  price,  what  required  on  opening  biddings,  1088. 

of  biddings  not  opened  for,  after  certificate  of  sale  is 
absolute,  1092. 

ADVANCEMENT. 

When  purchase  is  held  to  be,  853  et  seq. 
Where  purchase  is  in  joint  names  of  parent  and  child,  854. 
May  be  rebutted  by  contemporaneous  acts,  &c.,  854  et  seq. 
but  not  by  subsequent  acts,  &c.,  ib. 

ADVANTAGES. 

Concealment  or  disclosure  of,  by  purchaser,  97. 

Legally  incidental  to,  are  presumed  to  accompany  property,  104. 

Obtained  by  partner  enure  to  benefit  of  co-partner,  847. 

Digitized  by  Microsoft® 


1122  INDEX. 

ADVENTITIOUS  VALUE. 

Destruction  of  matters  conferring,  relieves  purchaser  from  con- 
tract, 229,  406,  998. 

Want  of  title  to  part  of  property  possessing,  a.  defence  in 
Equity,  984,  985. 

ADVENTUEE. 

Property  purchased  as  an,  does  not  survive  in  Equity,  845,  846. 

ADVERSE  INTEREST. 

Parties  having,  prior  to  contract,  not  proper  parties  to  suit,  921. 

ADVERSE  CLAIMS.    See  Claims. 

ADVERSE  LITIGATION.     See  Lands  Clauses  Consolidation 
Act. 

ADVERTISEMENT. 

Of  sale  by  fiduciary  vendors,  proper,  61, 
■when  evidence  of  reputation,  842. 
Of  resale,  whether  evidence  of  acceptance  of  title,  398. 
Under  Settled  Estates  Acts,  practice  respecting,  1066. 

ADVICE.    See  Professional. 

ADULTERY. 

Of  -wife,  yet  issue  legitimate,  312. 

ADVOWSON. 

Time  for  sale  of,  by  trustee,  55. 

As  to  sales  of,  -with  respect  to  simony,  225. 

Title  to,  must  be  accepted  by  purchaser  claiming  to  present,  231. 

Must  be  carried  back,  over  what  period,  272. 

May  pass  under  the  word  "  living,"  272. 

Right  to  recover,  when  barred  by  time,  362. 

How  affected  by  judgments,  421,  426,  431. 

Purchaser  of,  restrained  from  presenting  to,  before  pa3rment, 

1004. 
on  fraudulent 

sale,  696. 

AEPIDAVIT. 

May  be  a  sufficient  memorandum  of  agreement,  200. 

acknowledgment  of  debt  or  claim  under  3  & 
4  Wm.  IV.  c.  27,  366. 
May  be  taken  by  officials  abroad,  529. 

Verifying  certificate  of  acknowledgment  by  married  woman, 
must  be  filed,  525. 
as  to  erasures  or  omissions  in,  625. 
Of  title  on  petition  under  Lands  Clauses  Consolidation  Act,  for 

payment  out  of  Court,  612,  614. 
Of  fitness  of  proposed  investment,  615. 
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AGE. 

Of  tenant  for  life,  misstated,  on  sale  of  reversion,  129. 
Of  ohildbearing,  presumption  as  to,  320,  321. 

AGENCY. 

Denied,  may  Ije  established,  169. 

By  parol  evidence,  882. 

Alleged  agent  may  be  examined  to  disprove,  215. 

Should  be  alleged  in  bill,  and  proved,  928. 

AGENT. 

For  purchase,  may  not  sell  his  own  estate  to  principal,  15. 

Fiduciary  vendor  may  not  act  as,  25. 

responsible  for  acts  of,  67. 

For  sale  or  management,  cannot  purchase,  28. 

Of  mortgagee,  cannot  purchase  from  him  under  power  ot  sale,  29. 

Of  fiduciary  vendor,  cannot  himself  purchase,  31. 

For  sale,  should  sell  when  practicable,  46. 
how  he  ought  to  sell.  Oh.  II.  s.  2. 
for  what  price  he  should  sell,  Ch.  II.  s.  3. 

General  points  respecting  sales  by,  Ch.  II.  s.  4. 

Vendor  not  communicating  defect  to,  how  far  liable,  84. 

Claim  of,  to  remuneration,  how  lost,  166. 

As  to  his  appointment,  powers,  duties,  liabilities,  and  remunera- 
tion, Ch.  V.  s.  3. 

May  be  appointed  by  parol,  168,  183. 

Of  public  company,  how  should  be  appointed,  168. 

Private  instructions  to,  by  principal,  effect  of,  168. 

General  authority  to,  includes  right  to  do  subordinate  acts,  169. 

How  far  purchaser  bound  by  acts  of,  169. 

How  authority  of,  may  be  estabKshed,  169,  882. 

Contract  by  nominal,  enforced,  170. 

When  his  authority  may  be  revoked,  173. 

When  personally  liable,  170,  and  see  172,  868. 

Powers  of,  171  et  aeq. 

Payments  to,  when  valid,  177,  601,  604. 

May  not,  without  special  authority,  receive  purchase-money, 
171,  601 ;  nor  deposit,  177. 

Signature  of  agreement  by,  binds  principal,  183,  215. 

How  agent  should  sign,  170,  216. 

When  entitled  to  commission,  172,  173. 

Alleged  agent  may  be  examined  to  disprove  agency,  215. 

Acknowledgment  of  title  by,  binds  principal,  356,  361. 

Principal,  when  bound  by  fraud,  &c.,  of,  or  misrepresentation, 
83,  84,  733  et  seq.,  766. 

And  by  notice  to,  773,  n.,  784,  802. 

Loss  by  fraud  of  common,  how  to  be  borne,  604,  n. 
by  failure  of  common,  how  to  be  borne,  605. 

Whether  within  the  rule  as  to  professional  communications,  804. 

May  sue  and  be  sued  on  contract,  when,  866  et  ieq. 
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AGENT— (continued). 

No  damages  in  Equity  against]  person  falsely  contracting  as, 

899. 
Principal,  contracting  as,  is  bound,  170. 
Nominal,  contract  by,  when  enforced,  972. 

whether  he  may  sue,  866. 
"When  to  be  a  party  to  suit  for  specific  performance,  922. 
Improvident  contract  by,  not  enforced  in  Equity,  960. 
Town,  costs  of,  may  be  taxed,  665. 
Powers  and  liabilities  of,  867  et  seq. 

Por  purchase,  cannot  set  up  illegality  of  agreement  as  against 
his  principal,  semble,  958. 

AGISTMENT. 

Parol  agreement  for,  valid,  189. 

AGEEEMENT. 

Not  to  bid  at  auction,  valid,  98. 

For  sale  of  land,  what  it  comprises,  104. 

In  writing,  generally  necessary  under  Statute  of  Frauds,  Ch.  VI. 

s.  1. 
Effect  of,  on  preliminary  negotiations,  98. 
Cases  within  the  4th  section  of  the  Statute  of  Frauds,  186,  188. 
Cases  not  within,  187,  188. 

Void  under  the  Statute,  may  yet  operate  as  a  licence,  187. 
Written  transfer  of  parol,  187. 
Parol,   between  outgoing  and   incoming  tenant    for  sale  of 

growing  crops,  valid,  189. 
To  take  furnished  lodgings,  may  be  by  parol,  190. 
For  increase  or  abatement  of  rent,  whether  may  be  by  parol, 

190. 
For  (inter  alia)  sale  of  land,  when  void  in  toto,  190.' 
How  far  constituted  by  notice  from  railway  company,  195  et  seq. 
Answer  in  Chancery  may  be  a  sufficient  memorandum  of,  199. 
Affidavit  in  Chancery  may  be  a  siifficient  agreement,  200. 
Eecital  of,  may  be  a  sufficient  memorandum,  200. 
Whether  petition  of  landowner  for  investment  sufficient,  201. 
Whether  both  parties  must  be  named  in,  201,  202. 
All  the  essential  terms  must  be  fixed,  204. 
Written,  when  dispensed  with,  in  suits  for  specific  performance, 

936  et  seq. 
The  preparation  of  formal  agreements,  Ch.  VI.  s.  2. 
What  to  be  comprised  in,  on  sale  by  private  contract,  191. 
on  sale  to  public  companies,  192. 
What  informal  documents  may  constitute,  Ch.  VI.  s.  3. 
Signature  to,  Ch.  VI.  s.  4. 

need  not  be  alleged  in  bill,  927. 
Stamps  on,  Ch.  VI.  s.  5. 

in  tenants'  agreements,  152. 
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AGB.E'EM.ETfiT— (continued). 

In  evasion  of  stamp  laws,  is  void,  221. 

As  to  illegal  agreements,  Ch.  VI.  s.  6. 

What  are,  222  et  seq. 

For  sale  by  assignees  of  bankrupt,  its  eifect,  252. 
trustee  of  bankrupt,  its  effect,  253. 

When  to  be  recited,  480. 

To  pay  interest,  effect  of,  583. 

To  take  rents,  &c.,  excludes  claim  to  interest,  590. 

In  conveyance,  for  lease,  no  additional  stamp,  645. 

Parol,  to  give  indemnity  enforceable  in  Equity  after  convey- 
ance, 744. 

Voidable,  purchaser  whether  bound  by  notice  of,  807  et  seq. 

To  use  property  as  in  trade,  bars  survivorship,  845,  846. 

Eespectiug  joint  purchases,  847. 

Eemedies  at  Law  and  in  Equity  for  breach  of.  Chaps.  XVII. 
and  XVIII. 

Entire,  Equity  must  be  able  to  enforce,  958,  973,  994. 

Production  of,  when  compelled  at  Law,  Ch.  XVII.  s.  6. 
And  see  Contract. 

ALIEN, 

Incapacity  of,  to  hold  land,  law  respecting,  17 — 19  ;  but  see  now, 

Addenda. 
Denization,  effect  of,  18. 
Naturalization  of,  19. 
No  lien  on  land,  presumed  in  favour  of,  677. 

ALIENATION. 

Eestraints  on,  how  far  valid,  14. 

Married  woman  may  be  restrained  from,  8,  15. 

And  Court  cannot  waive  the  restriction,  916. 

Of  charity  lands,  when  valid,  13,  1109,  n. 

Of  tenant  for  life's  estate,  effect  of,  on  his  power  to  consent  to 

sale,  68. 
By  Crown  debtor,  its  effect,  453,  454. 
Champerty,  what  amounts  to,  222. 

Of  purchaser's  interest  under  contract,  allowable,  223,  228. 
As  to  restrictions  on  general  right  of,  Ch.  I.  ss.  1  &  2. 
Of  land,  yet  covenantor  liable,  71 1. 

ALIENEES. 

Of  purchaser,  when  bound  by  his  covenants,  700,  702. 

When  take  benefit  of  vendor's  covenants,  712. 

Of  purchaser  or  vendor,  may  enforce  specific  performance,  910, 

911. 
Of  vendor,  specific  perforsnajioe  when  enforced  againat,  911 — 
913,  924. 
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ALIUNDE. 

Objections  arising,  purchaser's  right  to  take,  137, 139. 

ALLOTMENT. 

Expected,  not  included  in  contract,  105. 

Condition  to  be  lised,  on  sale  of,  150. 

Sale  of,  before  award,  150. 

What  abstract  of  title  to,  requisite,  265 — ^267. 

Teilure  of,  265. 

Held  under  several  titles,  steward's  fees,  650. 

Unascertained,  sale  of,  at  inadequate  price,  enforced,  992. 

ALLOWANCE. 

To  vendor  or  purchaser,  when  sale  set  aside.    See  Aocoiwts. 
To  tenants,  conditions  as  to,  121. 

Crown-debtor  not  entitled  to,  for  repairs  or  improvements,  454. 
None  to  vendor,  for  unauthorised  expenditure,  subsequently  to 
the  contract,  230,  n.,  595. 

ALTERATION. 

Of  property,  by  infant  purchaser,  its  effect,  21. 

Or  by  married  woman,  22. 

Of  time  fixed  for  sale  by  author  of  trust,  inadmissible,  55. 

Of  advertised  mode  of  sale,  should  be  advertised,  61. 

Of  printed  particulars,  &c.,  by  auctioneer,  102. 

Of  draft  conveyance,  whether  equivalent  to  agreement,  217. 

Of  signed  agreement,  effect  of,  218,  880,  888. 

Of  property  by  vendor,  discharges  purchaser,  229,  406. 

Of  property  by  purchaser,  its  effect,  401,  402,  405. 

In  approved  draft  conveyance,  should  be  mentioned,  519. 

In  affidavit,  vei-ifying  certificate  of  acknowledgment  by  married 

woman,  its  effect,  525,  n. 
Of  deed,  whether  fresh  stamps  necessary,  647. 
Of  will,  presumption  as  to,  382. 

AMBASSADOR. 

May  take  affidavit  or  oath,  528. 

AMBIGUITY. 

In  written  agreement,  fatal,  if  patent,  209. 

Patent,  distinguished  from  imperfect  reference,  209. 

In  contract,  its  effect  on  purchaser's  liability  to  pay  interest 

on  purchase-money,  until  completion,  577. 
Parol  evidence,  when  admissible  to  explain,  881. 
A  ground  of  defence  in  Equity,  950. 

and  for  refusal  of  costs,  1036. 

AMBIGUOUS  RECITAL. 
Not  notice,  800. 

ANCESTORS. 

Vendor  covenants  against  acts  of,  when,  721. 
Purchase  in  name  of,  no  advancement,  853. 
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ANCIENT  DEEDS. 

Not  to  be  abstracted,  273. 

but  must  be  given  up  on  completion,  617. 
Attested  copies  of,  cannot  Ije  required,  131,  620. 
Proof  of  execution  of  original,  unnecessary,  289. 

ANCIENT  DEMESNE. 

Land  held  in,  whether  within  the  1  &  2  Vict.  c.  110,  426,  432. 

ANGLING. 

Eight  of,  is  a  profit  d  prendre,  343. 

ANNUITY. 

Contract  for  purchase  of,  from  infant,  formerly  a  misdemeanor,  4. 
by  infant,  formerly  void,  19. 

Sale  by  fiduciary  vendors  for,  invalid,  70. 

For  sale  of,  when  enforced  after  death  of  annuitant,  231,  992, 
993. 

If  redeemable,  should  be  so  stated,  106. 

Arrears  of,  for  how  long  recoverable,  348,  350,  367,  368. 

Is  "  rent  "  within  3  &  4  Will.  IV.  c.  27,  348,  368. 

Payable  out  of  personalty,  not  within  s.  42,  369. 

Secured  on  land,  is  bound  by  registered  judgment,  432. 

Searches  for,  419,  458. 

Estate  sold  for,  ad  valorem  duty,  now  payable,  484,  638. 

Charged  on  laud,  estate  must  be  sold  subject  to,  unless  annui- 
tant concur,  563. 

Covenant  merely  to  indemnify  against  insuflBcient,  507. 

Unless  there  is  a  trust  to  pay  debts,  547. 

Vendor's  lien,  when  the  estate  is  sold  for,  674. 

Covenant  for  payment  of,  he  can  require,  516. 

Whether  inadequacy  of,  as  a  consideration,  may  be  shown,  685, 
992. 

Eelease  of,  supports  settlement  otherwise  voluntary,  821. 

Purchaser  of,  from  Court,  when  entitled  to,  1103. 

ANSWER. 

Incumbrancer,  &c.,  bound  by,  on  inquiry  as  to  claim,  89. 

Whether  he  need  make,  89. 

In  Chancery,  may  be  a  sufficient  memorandum  of  agreement, 

199. 
And  in  such  case,  want  of  stamp  is  immaterial,  221. 
May  be  a  sufficient  acknowledgment  of  debt  or  claim  under 

3  &  4  WiU.  IV.  c.  27,  366. 
May  amount  to  an  acceptance  of  title,  386,  948, 1007. 
Admission  of  parol  agreement  in,  by  defendant,  946. 

ANTICIPATION. 

Of  time,  fixed  by  author  of  trust,  for  sale,  improper,  55,  1083, 
1104. 
mortgage  for  sale,  in  bankruptcy,  58,  n.  (d). 
By  married  woman,  restraint  on,  Court  cannot  waive,  916 
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APPAEENT  AGENT. 

Acts  of,  may  bind,  169. 
APPEAL. 

Pending,  yet  conveyance  is  settled,  1028. 

Money  repaid  on,  does  not  bear  interest,  1030,  1045. 

APPLICATION. 

Of  purchase-money,  purchaser  when  bound  to  see  to,  Ch.  XIII. 

s.  3,  602  et  seq. 
On  sales  to  railway  companies,  &o.,  607. 
Mode  of,  on  sale  by  Court,  1098. 

APPOINTMENT. 

Of  agent,  how  to  be  made,  168. 

Exercise  of  power  of,  its  effect  as  to  liability  to  succession  duty, 

256. 
Deed  of,  in  abstract,  should  be  preceded  by  deed  creating  power, 

275. 
Of  inolosure  commissioners,  &c.,  presumed,  303,  311. 
Defeated  judgment,  under  old  law,  424. 
Sed  aliter,  under  new  law,  425,  432. 
Does  not  defeat  Crown  debts,  453. 
Except  as  respects  purchasers  without  notice,  448. 
And  testamentary  appointments,  426,  n. 
To  be  registered  in  County  Eegister,  624. 
Effect  of,  on  prior  covenants  for  title,  700,  712. 
By  covenantor,  person  claiming  under,  claims  under  him,  717. 

APPORTIONMENT.    And  see  Addenda. 

Of  dividend  on  stock  sold  out  for  investment  in  land,  79. 

Of  accruing  rents,  condition  for,  119,  838. 

Of  rent-charge,  condition  for,  ib. 

Of  rent,  condition  for,  on  sale  of  reversion,  120. 

Of  rent,  &c.,  conditions  for,  on  sale  of  leaseholds  in  lots,  120, 

156. 
Of  tithe,  329. 
Of  purchase-money  of  copyholds  and  other  property,  482. 

to  avoid  higher  duty,  482. 
Of  purchase-money,  when  several  conveyances  taken,  462. 
When  of  purchase-money  paid  into  Court  under  L.  C.  C.  Act, 

610,  617. 
None  of  damages  for  breach  of  covenants  for  title,  between 

tenant  for  life  and  remainderman,  730. 
Act,  does  not  apply  between  vendor  and  purchaser,  745. 
What  cases  are  within,  745,  n. 
Of  rent,  when  purchaser  of  severed  portion  of  estate  may  sue 

for,  747. 
Of  land  tax,  where  lauds  rated  together  are  severed,  837. 

APPBOPEIATION. 

Of  purchase-money,  and  notice  given,  saves  interest,  576. 
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AFTHOFHIATION— (continued). 
When  justifiable,  577,  583. 
What  amounts  to,  582  et  seq. 
Must  be  a  bond  fide,  583. 
Its  effect,  if  incumbrance  discovered,  738. 
Of  payment  by  purchaser,  737,  n. 

APPEOVAL. 

Of  draft,  when  equivalent  to  agreement,  216. 

When  a  waiver  of  title,  397. 

Of  title,  by  counsel,  does  not  bind  client,  286,  395. 

"  APPUETENANCES." 

Will  not  pass  rights  not  properly  servitudes,  493. 

AEBITEATION".     See  Award. 

Condition  for,  action  lies  for  breach  of,  129. 

Bond  may  amount  to  an  agreement,  193. 

Price  made  determinable  by,  205,  206,  572,  994. 

Under  Common  Law  Procedure  Act,  207. 

Proceedings  under,  on  sales  under  L.  C.  C.  Act,  72,  573,  894, 

895. 
Costs  of,  660. 

AEBITEATOE. 

Cannot  purchase  claims  of  parties  to  reference,  26. 
Must  act  strictly  within  the  terms  of  his  authority,  572. 
Appointment  of,  by  one  party,  should  be  duly  notified  to  the 

other,  572,  n. 
Award  of,  how  invalidated,  573,  995. 
Mistake  of,  when  rectified,  ib. 

AECHES. 

Throwing  over  land,  by  Eailway  Co.,  195,  n.,  196,  n.,  409. 

AEGUMENTATIVE  EEPLIES. 

To  objections  to  title,  whether  a  waiver  of  conditions  as  to  time, 
&c.,  147. 

AEEEAES. 

Of  dower,  what  recoverable,  367. 

Of  periodical  payments,  what  recoverable,  347,  367  et  seq. 

Of  interest  on  purchase-money,  what  recoverable,  577. 

Of  rent,  what  recoverable,  by  purchaser,  after  conveyance,  745. 

AETICLES. 

Marriage,  post-nuptial  settlement  is  notice  of,  790. 

ASSENT. 

Purchaser's,  to  investment  of  deposit,  necessary,  to  bind  him, 

178,  1101. 
To  contract,  party  bound  may  require  other  party  to  signify,  or 

to  rqect,  214. 
To  purchase,  does  not  bind  subsequently  acquired  interest,  770. 

VOL.   II.  "  ^ 
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ASSESSMENT. 

To  land-tax,  evidence  of  occupancy,  310. 

ASSETS. 

When  marshalled  for  vendor's  lien,  671. 

Heir  or  devisee  liable  in  action  to  extent  of,  729. 

Legal,  purchase-money  paid  into  Court  is,  1099. 

ASSIGNEES. 

Of  Bankrupt  or  Insolvent,  their  rights  to  his  after-acquired 

property,  11,  23,  24. 
Selling  below  reserved  price,  72. 
Take  subject  to  all  equities,  24. 
Selling,  cannot  purchase  the  estate,  26. 
Time  for  sale  by,  Ch.  II.  s.  1. 
Mode  of  sale  by,  Ch.  II.  s.  2. 
Price,  Ch.  II.  s.  3. 
Buying  in,  liability  of,  74. 
Their  general  liabilities,  Ch.  II.  s.  4. 
Of  bankrupt  purchaser,  might  take  to,  or  abandon,  contract, 

235,  918. 
Contract  by,  to  sell  lease,  fixed  them  as  assignees  thereof,  252. 
Of  bankrupt,  covenant  by,  to  produce  deeds,  is  qualified,  509. 
Of  purchase-money,  their  rights  and  liabilities,  543,  670,  737, 

911. 
Of  insolvent,  when  not  postponed  for  delay,  772. 
Of  bankrupt  or  insolvent  vendor,  protection  against,  773. 
compelled  to  bar  estate  tail,  741. 

may  enforce  and  are  bound  by  contract  for  sale,  911. 
Of  vendor's  or  purchaser's  interest  under  contract,  who  proper 

parties  to  suits  by  or  against,  924 — 926. 

ASSIGNMENT. 

Of  lease  for  less  than  three  years,  parol  agreement  for,  void,  184 

Of  parol  agreement,  when  a  good  consideration,  187. 

Of  terms  for  years,  when  presumed,  301. 

Desirable,  if  incumbrance  kept  on  foot,  464,  465. 

What  to  be  entered  in  County  Register,  622  et  seq. 

Of  lease,  agreement  for,  how  not  performed,  982,  986. 

ASSIGNS. 

Of  purchaser  when  bound  by  his  covenants,  700. 
When  should  be  named  in  covenants,  700,  701. 

ASSISTANCE. 

Writ  of,  to  obtain  possession  of  land,  1032. 

ASSURANCE. 

By  infants,  lunatics,  and  married  women,  whether  void,  &c., 

Ch.  I.  s.  1. 
Further.    See  Covenants  for  Title. 
Further,  purchaser's  right  to,  in  Equity,  Ch.  XIV.  s.  8. 
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ATTACHMENT. 

Effect  of  taking  debtor  into  custody  under,  442. 

For  non-payment  of  purchase-money,  1030,  1112. 
ATTAINDEE. 

What  it  is,  and  its  effect,  10. 

Not  avoided  by  conditional  pardon,  11. 

ATTENTION. 

From  defect  in  estate,  vendor  must  not  divert,  86. 
ATTESTATION. 

Of  registration  memorial,  what  suflScient,  626  et  seq.,  and  vide 

n.  (o),  p.  626. 
Of  deeds,  should  be  attended  to,  in  examining  abstract,  381. 

must  be  counted  in  estimating  progressive  duty,  G4C. 
unusual,  when  notice  of  fraud,  793. 

ATTESTED  COPIES. 

Condition  respecting,  130,  131. 
Purchaser's  right  to,  131,  Ch.  XIII.,  s.  7,  1108. 
Of  deeds,  when  evidence,  289. 

Of   documents  produced  as  negative  evidence,  purchaser  not 
entitled  to,  131,  308. 

ATTESTING  WITNESS. 

Signature  as,  no  signature  within  Statute  of  Frauds,  216. 
Whether  proof  of  deeds  by,  can  be  required,  289,  and  see  886. 
Whether  affected  with  notice  of  contents  of  deed,  799. 

ATTORNEY.    See  Solicitor. 

Assurance  made  by,  power  to  be  produced,  &c.,  288,  289. 

Signature  by,  of  agreement,  171. 

Receipt  under  power  of,  when  insufficient,  572,  and  see  606. 

Conveyance  by,  by  infant  or  married  woman,  void,  2,  n.,  522. 

Vendor  must  not  convey  by,  521. 

Must  execute,  in  name  of  principal,  522. 

Mode  of  execution  by,  475. 

Power  of,  whether  irrevocable,  288,  521. 

Remuneration  of,  under  recent  Act,  see  Addenda. 

ATTORNMENT, 

Purchaser  can  proceed  for  rent,  &c.,  without,  746,  841. 
By  mortgagor,  operates  as  an  estoppel,  743. 

AUCTION. 

What  it  is,  162. 

Purchase  at,  by  fiduciary  vendor,  voidable,  25,  see  34  &  36. 
Authority  to  sell  by,  does  not  justify  private  sale,  57. 
Fiduciary  vendors,  whether  bound  to  sell  by,  58,  59,  70. 

selling  by,  are  not  responsible  for  result,  72. 
Agreement  not  to  bid  at,  valid,  98. 
Sales  by,  are  within  Statute  of  Frauds,  183,  946. 

n  u  2 
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AUCTION—  (continued). 

Agreement  on  sale  by,  refers  to  particulars,  &c.,  191. 
Bond  fide  sale  by,  a,  primd  facie  proof  of  value,  691,  99 
Estates  are  generally  sold  by,  by  the  Court,  1077. 

AUCTION  DUTY. 

Eepealed  (by  8  Vict.  c.  15),  946,  n. 
Payment  of,  was  not  a  part  performance,  946. 

AUCTIONEER. 

Cannot  buy  tlie  estate,  29. 

Being  a  trustee  cannot  charge,  77, 166. 

Verbal  declarations  by,  at  sale,  their  effect,  101,  952. 

His  liabilities,  power,  and  remuneration,  Ch.  V.  s.  2. 

When  personally  liable,  162,  163. 

Cannot  vary  terms  after  sale,  163. 

Authority  of,  revocable  before  sale,  167. 

Loss  by  insolvency  of,  falls  on  vendor,  166. 

May  sell  his  own  estate,  162. 

When  he  may  pay  deposit  to  vendor,  165. 

Commission  of,  how  regulated,  ih. 

Claim  of,  to  remuneration,  how  lost,  166. 

Payment  of  deposit  to,  177,  178. 

Entry  by,  in  sale  book,  binds  either  party,  167,  193. 

But  the  name  of  other  party  must  appear,  or  auctioneer  must 

be  personally  bound,  201,  202. 
Whether  can  sue  party  for  whom  he  personally  signs  as  agent, 

167. 
May  be  sued  for  deposit,  869. 

When  and  why  a  party  to  suit  for  specific  performance,  922. 
Who  appointed,  on  sale  by  Court,  1084. 

AUSTRALIA. 

Lands  in,  how  conveyed,  484. 

AUTHORITY. 

Effect  of  agent  exceeding  his,  169. 

Of  agent,  171,  172. 

Special,  as  to  payment,  must  be  followed,  177,  604  et  seq. 
AWARD.    See  Arbitration. 

Conditions  respecting,  under  Inclosure  Act,  150. 

Want  of  enrolment  of,  supplied  by  statute,  150. 

Under  Common  Law  Procedure  Act,  how  may  be  enforced,  208. 

When  evidence  of  requisition  of  Acts  being  complied  with, 
266,  267. 

Agreement  that  title  shall  commence  with,  267. 

How  proved,  287,  see  266,  267,  295. 

How  invalidated,  573,  994,  995. 

Mistake  in,  when  rectified,  573. 

Public  Company  bound  to  take  up,  under  Lands  Clauses  Con- 
solidation .Act,  575. 
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AWAED—  {contirmed). 

Wliat  it  should  determine,  and  -when  final,  575,  et  ib.,  n. 
Of  Tithe  Commissioners,  an  instrument  in  writing  within  Ap- 
portionment Act,  746,  n. 


BAILIFF. 

Purchaser  of  infant's  estate,  chargeable  as,  834. 

BANK. 

Payment  into,  on  sale  by  statutory  vendors,  806. 

by  trustees,  whether  they  are  responsible  for  its 
failure,  603,  n. 

BANKING  ACCOUNT. 

Payment  into,  whether  an  appropriation,  582. 

BANKRUPT.    And  see  Bankruptcy  and  Assignees. 
Cannot  make  a  title  against  his  assignees,  11. 
After-acquired  property  of,  vests  in  assignees,  when,  23. 
Estate  of,  may  not  be  bought  by  assignee,  26. 

nor  by  commissioner,  27. 
How  to  be  sold.     See  Assiqneis. 
Election  by  assignees  of,  235,  253,  710. 
Trustee  of,  under  recent  Act,  47,  59,  253. 

disclaimer  by,  75,  235,  253,  711,  728. 
being  a  solicitor,  may  conti-act  to  be  paid  for  his 
services,  661. 
Contract  for  sale  of  his  estate,  exempt  from  stamp  duty,  220. 
"Whether  to  be  a  party  to  conveyance  of  his  estate,  471. 
Bound  to  convey  under  order  of  the  Court  of  Bankruptcy,  471, 

506,  n. 
Joining  in  sale  by  assignees,  enters  into  what  covenants  for 

title,  506. 
Trustee,  estate  of,  how  may  be  got  in,  under  statute,  539. 
Assignees  of,  purchaser  when  protected  against,  773. 
Dealings  with,  what  protected  under  recent  Act,  775. 
"  Order  and  disposition  of,"  doctrine  as  to,  776. 
Property  of,  what  is,  under  recent  Act,  777. 

BANKEUPTCY.    And  see  Bankrupt  and  Assignees. 
Sales  in,  on  application  of  mortgagee,  58,  n. 
Sales  in,  are  within  Statute  of  Frauds,  183,  946. 
Are  exempt  from  stamp  duty,  640. 
Biddings  in,  may  be  opened,  72. 
Of  proposer,  revokes  unaccepted  ofier,  213. 
Of  either  party  does  not  determine  contract,  235. 
Of  vendor,  purchaser  how  protected  against,  773. 
Of  purchaser,  deposit  set  off  against  deficiency  on  resale,  148. 
Costs  of  resale,  &o.,  whether  proveable  in,  148,  n. 
Plea  of,  in  vendor's  suit  for  specific  performance,  236. 
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BAIUKRVFTOY— (continued) . 

Of  purchaser  before  completion,  its  effect,  242. 
Of  tenant  in  tail,  its  effect,  631. 
Proceedings  in,  how  proved,  293. 

under  the  recent  Act,  294. 
Search  when  to  be  made  for,  458. 
Act  of,  notice  of,  when  immaterial,  ib. 
Effect  of,  on  rights  of  judgment  creditor,  423,  443. 

on  purchases,  &c.,  in  name  of  child  or  wife,  858. 
Orders  in,  have  the  effect  of  judgments,  430. 
Purchase-money  how  paid,  on  sale  in,  606. 
Commission  in,  not  in  itself  notice,  796. 
Certificate  in,  whether  a  defence  to  action  on  covenants,  727. 
Damages  for  breach  of  covenant,  when  proveable  in,  727. 
Its  effects,  under  the  late  Act,  on   voluntary  settlements,  831, 
832. 

BAPTISM. 

Of  child  as  legitimate,  raises  presumption  of  marriage,  314. 
Certificate  of,  not  evidence  of  time  or  order  of  birth,  321. 

BARGAIN, 

No  substantial  damages  generally,  for  loss  of,  870  et  seq. 

BAEEATEY. 

What  is  common,  224,  n. 

BASE  PEE. 

When  enlarged  into  fee  simple  by  3  &  4  Will.  FV.  c.  74,  360. 
Created  before  passing  of  the  Act,  is  protected,  ih. 

BEDPOED  LEVEL. 

Eegister  of  conveyances  of  land  in,  627. 

BENEFICE. 

Not  within  1  &  2  Vict.  o.  110,  435. 

BENEFIT. 

Party  may  consent  to  sale  for  his  own,  55, 67. 
Happening  to  estate  after  contract,  is  taken  by  purchaser,  229. 
Eule  respecting,  on  purchase  under  decree,  1102, 1112. 
When  purchaser  claiming,  must  accept  title,  230. 

BIBLE. 

Entries  in,  evidence  of  pedigree,  324. 

BIDDER. 

At  auction,  to  protect  property,  formerly  allowable  in  Equity, 

102,  103, 180. 
But  not  at  Law ;  sembk,  except  by  stipulation,  103, 181. 
Buying  in  wrong  lot,  specific  performance  not  enforced  against, 

181. 
Employment  of,  under  Sale  of  Land  by  Auction  Act,  1867, 181. 
Who  is  authorised,  on  sale  by  Court,  1082. 
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BlDDER-^continued). 

Highest,  when  he  becomes  the  purchaser  on  sale  by  Court, 
1086. 

BIDDING. 

Eeserved,  when  allowable,^102,  103,  113,  114. 

usual,  on  sale  by  Court,  1085. 
May  be  retracted  before  fall  of  hammer,  if  no  condition  against, 

113,  and  see  167. 
Whether  such  a  condition  is  valid,  113. 
Agreement  not  to  oppose  is  legal,  98,  959,  n. 
By  agent,  beyond  authorised  amount,  its  effect,  169. 
After  estate  bought  in,  1085. 

iSee  Opening  Biddings  and  Eeserved  Biddings. 

BILL. 

In  administration  suit,  its  effect  on  power  of  executors,  52. 
For  specific  performance,  dismissed,  return  of  deposit  when 

ordered,  178,  179,  1030. 
Of  costs,  delivery  and  taxation  of,  661  et  seq. 
For  specific  performance,  form  of,  Ch.  XVIII.  s.  5. 

filing,  binds  plaintiff  to  parol  contract,  968. 

not  dismissed  for  want  of  prosecution,  pending  reference, 
1009. 

dismissal  of,  1020,  1030,  1031. 
Cross,  for  rescinding  contract,  when  not  to  be  filed,  983,  n. 

BILL  OF  EXCHANGE. 

Should  not  be  given  to  agent,  &o.,  for  purchase-money,  177, 

605. 
Taking  for  purchase-money,  does  not  affect  vendor's  lien,  672. 
Payable  to  the  order  of  a  married  woman,  whether  notice  that 

it  belongs  to  her  separate  estate,  795. 

BIETH. 

Evidence  of,  320—324. 

BISHOP. 

Purchase  by,  of  annuity  charged  on  rectory,  set  aside,  27. 
Sale  of  lease  by,  freehold  title  not  to  be  required,  153,  269. 
Eestraint  from  presenting  or  collating,  pending  suit,  1004. 

BLANK. 

Left  for  signature  at  foot  of  agreement,  its  effect,  215. 
•Filling  up,  after  deed  is  executed,  its  effect,  218,  n. 

BLIND  AND  DEAF  PERSON. 
Notice  to,  whether  valid,  64. 

BOND. 

Of  reference,  may  constitute  agreement,  193. 

By  Eailway  Companies,  on  entry  before  payment,  407,  895. 
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BOND—  {continued). 

Taking  for  purchase-money,  whether  it  affects  vendor's  lien, 
672  et  seq. 

Money  secured  by,  not  within  sect.  40  of  8  &  4  Will.  IV.  o.  27, 
364. 

By  mortgagee,  as  indemnity  against  loss  of  title  deeds,  279. 

For  quiet  enjoyment,  cannot  be  required  as  a  "further  as- 
surance," 720. 

Agreement  to  give,  specifically  enforced,  910. 

Agreement  in  shape  of,  specific  performance  of,  enforced,  972. 

BOOK. 

Entries  in,  when  evidence  of  pedigree,  324  et  seq. 

BOUND  AEIES. 

Of  different  tenures,  must  be  distinguished  on  sale,  141. 
Evidence  of  reputation  as  to,  842. 

BREACH.    See  Ee-entrt. 

Of  covenant.    See  Covenant. 
Of  contract.     See  Conteact. 

Of  agreement  by  tenant,  when  vendor  may  'sue  for,  after  con- 
veyance, 745. 
Of  trust,  what  amounts  to  confirmation  of,  42, 
Trustee  of  legal  estate,  liable  for  facilitating,  76. 
When  use  of  special  conditions  amounts  to,  157. 
Of  trust,  and  inability  to  give  receipts  for  purchase-money, 
distinguished,  551,  and  see  559. 
clearly  stated  in  conditions,  may  bind  purchaser,  137. 
vendor's  lien  affected  by,  676. 
purchaser,  when  affected  by  notice  of,  795. 
lands  purchased  in,  cestuis  que  trust  may  claim,  861. 
agreement  amounting  to,  not  enforced  in  Equity, 
959. 

BBICK-BUILT. 

What  is.  111,  127. 

BSOTHBE. 

Purchase  in  name  of  a,  not  an  advancement,  853. 

BUILDINGS. 

Pulled  down,  how  valued  in  taking  accounts,  39. 

EuinouB  state  of,  a  patent  defect,  83. 

When  a  matter  for  compensation,  124,  n.,  600. 

Eemoved,  to  be  referred  to  in  sale  of  lease,  109. 

Erection  of  new,  when  an  authorised  expenditure  under  Lands 

Clauses  Consolidation  Act,  609. 
Covenants  respecting  erection  of,  699  et  seq. 
Undisclosed,  a  defect  in  title,  986. 
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BUILDING  CONTRACT. 

Whether  enforceable  in  Equity,  247,  n.,  904  et  seq. 
Distinction  where  the  building  is  by  way  of  easement  or  accom- 
modation, 905. 
Where  there  has  been  part  performance,  906. 

BUILDING  LAND. 

As  to  laying  out  roads,  &c.,  on  sale  of,  62. 

under  Settled  Estates  Act, 
62. 
Plan  of  intended  improvements,  on  sale  of,  110. 
Adjoining  land  stated  to  be,  effect  of.  Ill,  and  see  799. 
Land  sold  as,  and  rights  of  way,  &c.,  concealed,  128. 
What  is,  under  Lands  Clauses  Consolidation  Act,  698. 

BUILDING  SOCIETY. 

May  buy  land,  16,  n. 

BURIAL. 

Certificate  of,  how  far  evidence  of  time  of  death,  321. 

BUYING  IN. 

Estate  by  fiduciary  vendors,  their  liability,  71. 
by  assignees  of  bankrupt,  58,  74. 


CAIRNS'  (LORD)  ACT. 

When  damages  may  be  awarded  in  Equity,  95. 

for  breach  of  covenant,  705  et  seq. 

in  suits  for  specific  performance,  899  ei  seq., 

1026. 
how  assessed,  901. 
The  jurisdiction  is  purely  discretionary,  900. 
Plaintifi'  in  Equity  may  sue  for  damages  at  Law,  notwith- 
standing, 909. 

CASE. 

For  opinion  of  counsel,  whether  to  be  produced,  306,  806. 

Is  not  evidence  of  pedigree,  324. 

On  title,  was   not  sent  to  Law,  unless   purchaser  consented, 

1009. 
As  to  costs  of,  1044. 
Practice  of  sending,  abolished,  1010. 
Special,  under  13  &  14  Vict.  c.  35,  932. 
Who  must  be  parties  to,  933. 
How  to  be  framed,  ib. 
General  provisions  respecting,  934. 

CAUTION. 

Purchaser,  not  bound  to  use  excessive,  801. 
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"CAVEAT  EMPTOE." 
When  maxim  applies,  91. 

CELLAE. 

"Wantoftitle  to,  104, 

CERTIFICATE. 

Of  enrolment  of  disentailing  assurance,  292. 
Of  births,  marriages,  and  deaths,  evidence,  321. 
Of  burial,  whether  purchaser  can  require,  322. 
Of  acknowledgment  by  married  woman,  292,  526. 
Must  be  verified  and  filed,  525, 

when  defective,  525. 

when  lost  before  being  filed,  526. 

general  rules  respecting,  526. 

where  there  has  been  delay  in  filing,  528. 

costs  of,  647. 
In  bankruptcy,  whether  a  defence  to  action  on  covenant,  727. 
Of  chief  clerk  as  to  title,  when  and  how  given,  616,  1009, 1018, 

1020,  1021. 
When  absolute,  only  opened  on  special  grounds,  1018,  1092. 
When  objections  should  be  taken,  1019. 
Death  of  purchaser  before,  its  effect,  1087. 

CESTUI  QUE  TEUST. 

Eight  of,  to  impeach  purchase  by  trustee,  &c.,  35  et  seq. 

Declining  to  adopt  purchase  by  trustee,  41,  861. 

Becoming  a  trustee,  must  act  for  general  benefit,  56. 

Becoming  absolutely  entitled,  trustee  may  not  sell,  54. 

Contract  by,  should  be  adopted  by  trustee,  when,  71. 

Trustee  bound  to  convey,  at  request  of,  533. 

Under  express  trust,  when  barred  by  3  &  4  Will.  IV.  c.  27, 

351  et  seq. 
Trustee,  whether  barred  by  possession  of,  354,  355. 
Specific  performance,  when  enforced  against,  913. 
When  not  necessary  party  to  suit,  924. 
When  unnecessary  party  to  conveyance,  1110. 
His  right  to  either  land  or  money,  on  improper  purchase  by 

trustee,  861. 

CESTUI  QUE  VIE. 

Death  of,  before  conveyance,  on  purchase  in  consideration  of  life 

annuity,  230,  231. 
Must  be  proved  to  be  alive,  on  sale  of  leaseholds  for  lives,  270. 
As  to  proof  of  death  of,  317 
Production  of,  ib. 

CHAMPEETY. 

What  is,  222, 223. 

CHANCEL. 

Liability  to  repair,  does  not  admit  of  compensation,  106,  986. 
Eight  to  pews  in,  271 
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CHANGE. 

Of  solicitors,  not  notice  of  change  of  interest,  800. 

CHAEACTEE. 

In  whicli  actual  notice  is  acquired,  immaterial,  784. 

CTTA  RGE.    See  Incumbrance. 

Of  debts  in  a  -will,  its  effect,  564  et  seq. 

■what  words  sufficient  to  create  a,  565. 

CHAEITY. 

Lands,  alienation  of,  when  vaKd,  12,  1109,  n. 

What  consent  necessary  to  sale,  by  trustees  of,  13,  and  see  268. 

Governor  of,  lease  to,  of  the  lands,  invalid,  27. 

Lands,  exchange  of,  double  title  to  be  shown  on  sale,  266,  n., 

267. 
Trustees,  sale,  &o.,  by,  under  32  &  33  Vict.  c.  110,  268. 
Trusts  for,  within  3  &  4  Will.  IV..  c.  27,  353,  and  see  767,  827. 
And  within  the  rule  as  to  purchasers  without  notice,  754,  767, 

and  see  827. 
When  not  bound  by  acquiescence,  353. 
Conveyance  to,  must  be  enrolled  in  Chancery,  627. 
On  re-investment  under  Lands  Clauses  Consolidation  Act,  617, 

629. 
As  to  notice,  in  cases  of,  767,  826. 
Voluntary  conveyance  to,  is  irrevocable,  813. 
Bequest  of  purchase-money  to,  is  within  9  Geo.  II.  c.  36,  244. 

CHARTER 

Ancient,  parcels  in,  proved  by  modern  usage,  309. 

CHATTELS. 

Agreement  for  sale  of,  when  valid,  188. 

for  purchase  of,  when  specifically  enforced,  902  et  seq. 
Passing  by  delivery,  not  to  be  included  in  conveyance,  481. 
Real,  of  wife,  husband's  power  over,  8,  529,  825,  916, 

CHEQUE. 

When  deposit  may  be  paid  by,  177, 178. 
Action  on,  for  deposit,  when  defensible,  177. 
For  purchase-money,  when  not  a  payment,[604,  605. 
Loss  by  non-payment  of,  how  borne,  605. 

CHIEF  CLERK. 

Certificate  of,  as  to  title,  616, 

practice  respecting,  1018  et  seq. 

as  to  draft  conveyance,  1028. 

as  to  result  of  sale  by  Court,  Ch.  XXI.,  s.  2. 

CHIEF  RENT. 

When  land  may  be  sold,  under  Lands  Clauses  Consolidation 
Act  for,  70. 
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CHILD. 

Of  trustee,  purchase  by,  valid,  35. 

Purchase  in  name  of,  when  an  advancement,  853  et  seq. 

when  valid  in  case  of  bankruptcy,  858, 
859. 
And  parent,  contracts  between,  when  valid,  689,  690. 

CHIEOGBAPH. 

Evidence  of  fine,  292. 

CHOSES  IN  ACTION. 

Eules  as  to,  do  not  apply  to  equitable  estates  in  land,  764 — 767. 

CHUECH  BUILDING  ACTS. 

Authorise  sales  by  infants,  &c.,  3. 

Agreements  under,  not  liable  to  stamp  duty,  220. 

CHUECHWAEDENS. 

When  a  corporation  to  purchase  land,  16. 
Eegularity  of  appointment  of,  presumed,  311,  n.  (m). 

CHUECHYAEDS. 

Sales  for  sites  of,  12. 

CIECUMSTANCES. 

Of  parties  to  contract,  evidence  of,  when  admissible,  881. 

CIVILITEE  MOETUUS. 

When   husband  is,    whether    wife's    capacity  to  purchase  is 
restored,  22. 

CLAIM. 

Party  supposed  to  have,  on  estate,  should  be  applied  to,  88. 
Party  not  disclosing  adverse,  89. 

Notice  of,  not  followed  by  proceedings,  its  effect,  306,  1014. 
Moneys  paid  to  compromise,  when  recoverable,  725. 
Notice  of,  its  effect,  761,  768,  790  et  seq. 
Particulars  of,  to  be  delivered  in  action,  891. 
As  to  proceeding  by,  under  Orders  of  April,  1850,  931. 

now  abolished,  932. 
Adverse,  by  persons  not  parties  to  suit,  decree  does  not  bar,  1024. 
by  person  having  legal  title,  whether  bond  fde  pur- 
chaser for  value  without  notice  protected  against, 
761. 
causing  delay  in  completion,  its  effect  on  condition  as 
to  payment  of  interest,  590. 
Against  moral  equity,  its  effect  on  costs,  10.33. 
And  see  Incumbrances. 

CLAIMANTS. 

Of  estate,  agreement  between  conflicting,  for  sale  and  division  of 
proceeds,  is  a  conversion  into  personalty,  239. 
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CLASS. 

Unincorporated  cannot  purchase,  16. 

More  favoured  as  respects  lachis  than  individuals,  42.] 

CLEAR  YEARLY  RENT. 
What  is,  112. 

CLERGYMAN. 

And  penitent,  transactions  between,  15. 

CLERICAL  ERROR. 

Court  will  correct,  214. 

CLERK. 

Of  auctioneer  is  agent  of  both  parties,  167. 

Of  agent  cannot  bind  principal,  174. 

Of  solicitor,  &c.,  may  not  disclose  professional  communications 

804. 
Of  solicitor,  cannot  bind  client  to  allow  compensation,  403,  n. 
When  disqualified  from  p\irchasing  from  client,  29,  35. 
Of  solicitor,  notice  to,  of  bankruptcy   held   insufficient,   796 

n.  (z). 
Master's,  deposit  not  paid  to,  on  sale  by  Court,  1085. 

CLIENT.    ^Sfee  Solicitor. 

CO-CESTUI  QUE  TRUST. 

Ouster  of,  is  not  within  3  &  4  Will.  IV.  c.  27,  s.  25,  352. 

CODICIL. 

Republishes  will,  249. 

Must  be  produced,  on  sale  by  devisee  under  will,  307. 

even  when  considered  immaterial,  307. 
COHABITATION. 

May  raise  presumption  of  marriage,  314. 
But  if  illicit,  presumably  continues  so,  ib. 

COLLATERAL. 

Agreement  as  to  land,  whether  within  the  Statute  of  Frauds, 

186. 
Relations,  as  to  limitations  to,  in  settlements,  816fci  sec[. 
Securities,  mortgagee  selling,  after  foreclosure,  cannot  enforce, 

840. 
Litigation,  costs  of,  in  suit  for  specific  performance,  1044. 
Covenants  not  binding  at  Law  on  the  alienee,  710. 
Facts,  what  is  notice  of,  798,  799. 

COLLIERY. 

Purchaser  of,  fi-om  Court,  when  entitled  to  profits,  1102, 

COLONIES. 

Modes  of  conveyance  in,  485,  n. 

Stamps  on  conveyance  of^land  in,  when  necessary,  647, 
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COMMENCEMENT. 

Of  title,  conditions  as  to,  138,  139. 

what  is  a  sufficient,  271,  273 — 275. 
Of  suit,  what  is,  348. 

COMMENDATION. 

Of  estate  by  vendor,  what  allowable,  Ch.  III.  g.  2. 

COMMISSION. 

Auctioneer,  filing  bill  of  interpleader,  cannot  claim  out  of  de- 
posit, 164. 
Auctioneer's  or  agent's  right  to,  165,  172,  173.  * 

Amount  of,  how  regulated,  165. 
How  claim  to,  may  be  lost,  166. 
Trustee  or  mortgagee,  cannot  claim,  166. 
Broker's  allowed,  among  costs  of  re-investment,  653. 

COMMISSIONEES. 

Of  bankrupts,  could  not  buy  the  estate,  27. 
Eor  inclosure,  cannot  buy  lands  in  parish,  27. 
Power  of,  to  exchange  lands  of  different  tenures,  1047. 
Eegularity  of  appointment  of,  presumed,  303. 
For  tithe  commutation,  power  of,  266,  n. 
Under  public  Act,  effect  of  notice  of  purchase  by,  195. 
For  taking  acknowledgment  by  married  woman,  524. 
When  taken  abroad,  527. 
Of  Woods  and  Forests,  cannot  sue  or  be  sued,  &c.,  911. 
Sales  by,  protect  purchaser,  779. 

COMMITTEE. 

Of  lunatic,  may  set  aside  conveyance  or  purchase  by,  when,  5,  21. 
May  convey,  under  statute,  6. 

under  Settled  Estates  Act,  7,  1069. 
Cannot  purchase  or  rent  the  estate,  27. 
May  sell,  &c.,  with  consent  of  Chancellor,  6,  73. 
May  grant  leases  under  Settled  Estates  Act,  7. 
Consent  to  sale,  on  behalf  of,  68. 

Specific  performance  enforced  by  and  against,  911,  918. 
Of  lunatic  vendor,  purchase-money  to  be  paid  to,  1029.     See 
FiDuciAET  Chaeacter  and  Statutort  Owners. 

COMMONS  INCLOSUEE  ACT. 
Sale  under,  11. 

Title  to  lands  held  under,  266,  267. 
Agreements  undei-,  not  liable  to  stamp  duty,  220. 
Valuers  under,  cannot  buy  land  in  parish,  27. 

COMMON. 

Liability  to  right  of,  does  not  admit  of  compensation,  106,  986. 
But  purchaser  may  elect  to  take  subject  to,  with  compensation, 
982. 
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COMNLO^— {continued). 

Eights  of,  title  to,  under  Prescription  Act,  343  et  seq. 
how  may  be  defeated,  343. 

Title  to  limited,  instead  of  unlimited  right  of,  admits  of  compen- 
sation, 989. 

Eight  of,  unlikely  to  be  enforced,  held  immaterial,  1015,  sed  gw. 
COMMON,  TENANT  IN. 

Possession  of  one  does  not  save  rights  of  others  under  3  & 
Will.  IV.  c.  27,  357. 

Buying  of  another,  entitled  to  abstract  of  general  title,  265. 

Of  mortgagee  buying  equity  of  redemption,  845. 

Eelative  rights  of,  to  income  of  estate,  847. 
COMMON  LAW  PEOCEDUEE  ACT,  1854. 

Mandamus  under,  50,  199,  n.,  Ch.  XVII.  s.  9. 

Arbitration  under,  207. 

What  may  be  referred  to  arbitration  under,  208. 

Award  under,  how  may  be  enforced,  208. 

Proof  of  deeds  under,  289. 

COMMUTATION. 
Oftithe,  328,  329. 
Should  be  shown  in  abstract,  280. 

COMPANY. 

How  far  bound  by  acts  of  promoters  before  incorporation,  50. 

COMPENSATION.    /See  Abatement  and  Purchase-monet. 

Defects,  &c.,  not  admitting  of,  avoid  contract,  if  undisclosed,  106. 

Condition  respecting,  123. 

Misdescription  of  quantity,  so  gross  as  to  exclude,  128. 

Where  nature  of  misdescription  is  such  that  compensation  can- 
not be  estimated,  129. 

Action  lies  for  breach  of,  129. 

May  be  used  by  mortgagee,  157. 

What  matters  do  not  admit  of,  123 — 129. 

Trustees  cannot  allow,  129. 

Condition  against  allowing,  129,  594. 

applies  only  to  trivial  errors,  130. 

Purchaser,  when  entitled  to  defective  estate,  with,  146, 976  et  seq. 

Purchaser  when  not  entitled  to,  for  deficiency  in  quantity  of 
estate,  141. 

By  mortgagee  for  loss  of  title  deeds,  379. 

Dower  may  be  a  fit  subject  for,  473. 

Waiver  of  title,  not  always  waiver  of,  402,  979. 

Ejectment  without,  of  purchaser  rejecting  the  title,  403. 

Alterations  of  property,  by  vendor  in  possession,  when  a  subject 
for,  406. 

To  landowners,  for  severance,  &c.,  not  liable  to  stamp  duty,  484. 
is  considered  purchase-money,  241. 

but  not  as  respects  ad  valorem  duty,  484. 
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COMPENSATION—  (continued). 

To  tenant  for  life,  &o.,  allowed  out  of  money  paid  into  Court, 

607,  610. 
Tor  breach  of  contract,  whether  purchaser  bound  to  pay  interest 

during  delay  in  showing  title,  can  claim,  685  et  seq. 
Vendor's  or  purchaser's  right  to,  for  difference  in  quantity,  591 

et  seq.,  597. 
Purchaser's  right  to,  for  deficiency  in  quality,  600. 
None  allowed,  for  misdescription  known  to  purchaser,  601. 
Bill  for,  after  conveyance,  not  sustainable,  736. 
For  parcels  omitted  from  conveyance,  when  allowed  to  pur- 
chaser, 740. 
For  personal  inconvenience,  &c.,  when  allowed  to   statutory 

vendor,  609. 
Not  awarded  in  Equity,  under  the  general  jurisdiction  to  decree 

specific  performance,  899. 
But  may  be  now  awarded  under  Lord  Cairns'  Act,  899  et  seq. 
For  mis-stated  rental,  allowed  to  purchaser  from  the  Court, 

after  conveyance,  1110. 

COMPLETION. 

Conditions  should  fix  time,  for,  115. 

Means  payment  of  purchase-money  in  conditions  as  to  time, 

116. 
Interest  payable  on  purchase-money  from  time  fixed  for,  when, 

676  et  seq. 
Delay  in,  its  effect  on  condition  as  to  payment  of  interest,  584 

et  seq. 
Relative  rights  of  vendor  and  purchaser  until,  Ch.  VII.  ss.  2  &  3. 
Death  of  vendor,  before,  relative  rights  of  his  representatives, 

Ch.  VII.  s.  5. 
Death  of  purchaser,  before,  relative  rights  of  his  representatives, 

Ch.  VII.  s.  6. 
Of  line  of  railway,  &c.,  action  of  mandamus  to  compel,  895. 

COMPOSITION. 

For  tithe — Commissioners  may  decide  on  validity  of,  328. 
When  not  within  the  3  &  4  Will.  IV.  c.  27,  348. 
How  otherwise  proved,  329. 

COMPEOMISE. 

When  purchaser  can  recover  from  vendor,  moneys  paid  for,  725. 
Arrangement  in  nature  of,  not  voluntary,  815. 
By  Court,  in  respect  of  costs,  1035. 

COMPULSOEY  POWERS. 

Of  Railway  Companies — ^time  for  exercise  of,  49,  410.        | 

Second  notice  may  be  given  under,  232. 

Extent  of,  196. 

Notice  under,  to  what  extent  a  contract,  195,  240,  894, 
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CONCEALED. 

Fraud,  time  does  not  run,  during,  352,  835. 

CONCEALMENT. 

Of  defects,  &c.,  by  vendor,  Ch.  III.  s.  1. 

Of  advantages,  &c.,  by  purchaser,  Ch.  III.  s.  3. 

Of  claim  by  incumbrancer,  &c.,  414. 

Of  incumbrance  by  vendor's  solicitor,  a  misdemeanor,  88,  280. 

Inadequacy  of  consideration,  resulting  from,  its  eflfect,  683,  684, 

990. 
Contract  procured  by.  Equity  will  not  enforce,  965. 
Conveyance  procured  by,  may  be  rescinded,  732. 

CONCLUSIVE  EVIDENCE. 
Effect  of  condition  as  to,  135. 

CONCUERENCE. 

Of  mortgagor  in  sale  by  mortgagee,  47,  49. 

Of  fiduciary  vendors  with  others  in  a  sale,  60. 

Of  incompetent  parties,  condition  for  the,  134. 

Of  judgment  creditors,  in  conveyance,  when  may  be  required,  469. 

Of  first  purchaser,  in  case  of  subsale,  ib. 

Of  mortgagor,  on  sale  by  mortgagee  under  power,  not  necessary, 

470. 
Of  bankrupt,  in  conveyance,  when  may  be  required,  471. 
Of  wife  or  dowress,  472  et  seq. 
Of  dower  trustee,  473,  497. 
Of  mortnagee,  in  conveyance  of  equity  of  redemption,  desirable, 

633. 
Of  husband,  on  sale  of  wife's  separate  estate,  may  be  dispensed 
with,  474. 
in  conveyance  by  wife,  when  dispensed  with,  523,530. 
Of  necessary  party  in  settlement,  a  good  consideration,  814. 
Of  others,  vendor  when  required  to  procure,  470,  974, 975, 1104 
et  seq. 
when  purchaser  should  require,  468. 
Of  necessary  parties,  who  pays  for,  648. 

CONDITIONAL. 

Acceptance  of  title,  by  preparation  of  conveyance,  398. 

of  offer,  212. 
Powers  and  trusts,  as  to  sales  under,  56. 
Parol  evidence  admissible  to  prove  that  agreement  was,  213. 
Waiver  of  notice  rescinding  contract,  391. 
Acceptance  of  title,  395,  1007. 

CONDITIONS. 

Subsequent  or  precedent,  as  affecting  sales  under  powers,  &c., 

56,  57. 
Purchaser  of  reveraion,  his  rights  in  respect  of  breach  of,  746. 
Mutual,  in  contract,  whether  independent,  876  et  seq. 
Performance  of,  when  to  be  alleged  m  the  bill,  928. 

VOL.  II.  ^  ** 
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CONDITIONS  OF  SALE. 

Depreciatory,  should  not  be  used  by  fiduciary  vendors,  65. 

General  coustruction  of,  Ch.  IV.  s.  1. 

Must  be  clear  and  unambiguous,  99. 

Construed  strictly  against  vendor,  ib. 

Questionable,  may  bind  purchaser,  when,  100. 

How  afiected  by  verbal  declarations  at  time  of  sale,  100,  101. 

Statements  in,  may  bind  parties  consenting  to  sale,  103. 

As  to  a  reserved  bidding,  102,  103,  and  see  180 — 182.  , 

As  to  sale  without  reserve,  ib. 

As  to  modifying  sale  plan,  <fec.,  159. 

As  to  description  of  parcels  being  presumed  to  be  correct,  598. 

Against  retracting  biddings,  113. 

For  withdrawing  lots,  ib. 

As  to  deposit,  114. 

For  delivery  of  abstract,  114. 

Restrictive  of  purchaser's  right  to  abstract,  114. 

As  to  time  for  completion,  and  interest,  116  et  seq.,  583  et  seq. 

As  to  receipt  of  rents  and  profits,  117. 

For  preparation  and  execution  of  conveyance,  118, 119. 

As  to  covenants  by  trustees  and  mortgagees,  119,  157. 

For  apportionment  of  rent,  119,  120,  156. 

As  to  crops,  fixtures,  and  timber,  121,  122. 

As  to  misdescriptions,  and  for  compensation,  122  et  seq.,  129, 

130. 
As  to  deeds  and  attested  copies  130 — 132. 
Eestriotive  of  purchaser's  right  to  title  and  evidence,  132 — 140. 
When  not  conclusive,  138. 
As  to  identity,  140, 141. 

Does  not  apply  where  part  of  property  cannot  be  found,  140. 
or  cannot  be  identified,  141. 
or  where  descriptions  are  inconsistent,  ib. 
Stringent  conditions  not  favoured,  142. 
As  to  release  of  outstanding  terms,  143. 
As  to  property  being  taken  subject  to  easements,  &c.,  ib. 
As  to  expenses,  142  et  seq. 
As  to  indemnity  against  charges,  &c.,  143. 
As, to  time  for  objections,  &c.,  144 — 148. 
Further  objections,  145. 
'  As  to  resale,  and  forfeiture  of  deposit,  148,  and  see  880. 
Matters  of  fact  stated  in,  must  be  proved,  138,  149. 
Against  production  of  earlier  title,  does  not  preclude  objections 

aliunde,  139. 
As  to  accepting  specified  evidence,  does  not  preclude  objections 

aliiwide,  ib. 
Special,  what  generally  required  in  various  cases,  Ch.  IV.  s.  4. 
Use  of  special,  by  fiduciary  vendors,  Ch.  IV.  s.  5. 
What  amount  to  breach  of  trust,  157. 
What  special,  may  be  used  by  mortgagee,  ib. 
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CONDITIONS  OF  BALE— {continued). 

Too  stringent,  by  mortgagee,  yet  sale  not  readily  stopped,  63. 

Eflfect  of  express  power  to  sell  under  special,  159. 

Whether  trustees  may  buy  under,  80. 

Eestrictive,  do  not  necessarily  protect  a  purchaser  from  notice 

of  what  might  be  learnt  by  inquiry,  159. 
General  remarks  on  special,  160,  161. 
Whether  auctioneer  has  general  authority  to  use,  163. 
Whether  impliedly  incorporated,  in  subsequent  agreement  for 

sale  by  private  contract,  212. 
What  objections  respecting,  are  objections  to  title  for  purpose 

of  reference,  1007. 
What  usual,  on  sale  by  Court,  1084,  1085. 
how  prepared,  1085. 

CONDUCT. 

Of  parties,  evidence  of  illegitimacy,  312,  313. 

Whether  admissible  as  evidence  against  advancement,  854. 

Of  plaintiff,  after  contract,  a  defence,  when,  995. 

CONFIDENTIAL  COMMUNICATIONS. 
Vendor  need  not  disclose,  306. 
What  are  protected  as  such,  804. 

CONFIRMATION. 

Of  alien's  title,  by  Crown,  18. 

Of  purchase,  by  infant,  19. 

Of  purchase,  by  married  woman,  22. 

Of  voidable  purchase  by  trustees,  &c.,  42 — 44. 

What  necessary  to  constitute,  43. 

Contract,  95. 

Of  void  exchanges,  by  Tithe  Commutation  Commissioners,  266,  n, 

Of  doubtful  title,  by  separate  deed,  whether  purchaser  can 

require,  461. 
Deed  of,  recitals  of  objections  in,  481. 

not  liable  to  ad  valorem  duty,  643. 
Voluntary,  of  sale  by  reversioner,  when  invalid,  481,  u.,  688. 
Advised,  of  purchase  at  undervalue,  bars  relief,  695. 

CONFIRMATION  OF  SALES  ACT. 
General  provisions  of,  Ch.  XXI.,  s.  2. 
Has  a  retrospective  operation,  1071. 
Mode  of  procedure,  &c.,  under,  1073. 

CONFLICTING. 

Claimants  of  estate,  agreement  .between,  for  sale  and  division 
of  proceeds,  a  conversion  into  personalty,  239. 

CONSENT. 

To  sale,  by  party  thereby  benefited,  valid,  56,  67.' 
by  cestui  qioe  trust  becoming  a  trustee,  56. 
By  creditors  to  assignees  buying  in  estate,  58. 

to  sale  by  assignees  of  insolvent,  59, 

s  8  2 
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CONSENT— (coMiinMCci). 

General  to  sale,  whether  sufficient,  67. 

Power  to,  how  affected  by  alienation  of  estate,  68. 

Of  parties  agreeing  to  join  in  sale,  should  be  in  writing,  262. 

When  insufficient,  ib. 

To  inclosure  and  exchanges  under  Inolosure  Acts,  as  to  proof 

of,  266,  267. 
Of  committee  of  hmatic,  to  sale  imder  power,  67. 
Of  protector,  to  disentailing  assurance,  630 — 632. 

deed  of,  vendor  pays  for,  647. 
Of  trustees,  tenant  for  life  contracting  to  sell  without,  971 . 
Requisite,  bill  omitting  to  state,  yet  not  demurrable,  928. 
To  sale  under  Settled  Estates  Acts,  1064. 

when  dispensed  with,  1065. 

of  parties  under  disability,  how  obtained,  1069,  1070. 

CONSIDERATION. 

Incapacitated  vendors   or  purchasers  impeaching  sale,  must 

restore,  3,  5,  20,  22. 
Fiduciary  vendors  may  sell,  for  what,  Ch.  11.  s.  3. 
On  sale  of  reversion,  condition,  on  resale,  against  requiring 

evidence  of  its  sufficiency,  156. 
Cannot  be  sued  for  as  such,  on  parol  contract,  186,  189. 
Transfer  of  parol  contract,  when  a  good,  187. 
Statement  of,  in  conveyance,  481  et  seq. 
What  duty  payable  on,  and  on  what,  481  et  seq. ;  636  et  seq. 
Apportionment  of,  when  several  conveyances  taken,  462,  482. 

on  sale  of  copyholds  and  other  property,  482. 
Where  it  consists  of  stock,  how  to  be  valued  for  purposes  of 

duty,  483. 
Where  it  consists  of  an  annuity,  484. 

On  purchase  by  Railway  Company,  how  to  be  ascertained,  573. 
Misstatement  of,  does  not  avoid  the  deed,  637.     . 
Affidavit  as  to,  may  be  required,  ib. 

Unspecified,  in  conveyance,  otherwise  voluntary,  must  be  proved, 
.  823. 

No  part  of,  to  be  paid  to  statutory  vendor,  607. 
What  sufficient  to  support  settlement,  812  et  seq. 
Purchaser  for,  how  protected  in  Equity.     See  Ch.  XV. 
Adequacy  of,  how  to  be  determined,  690. 
Of  marriage,  how  far  it  extends,  816  et  seq. 
Inadequacy  of,  when  conveyance  set  aside  for,  684  et  seq. 

on  sale  of  reversion,  former  rule  respecting,  686 
et  seq. 
Inadequacy  or  excess  of,  a  defence  in  Equity,  990  et  seq. 

a  ground  for  refusing  costs,  1036. 
Uncertainty  of,  whether  it  excludes  question  of  adequacy,  992. 
Paid,  yet  vendor's  suit  sustainable,  when,  904. 
Payment  of,  may  be  proved  bpr  parol  evidence,  852, 
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CONSTEUCTION. 

Of  particulars  and  conditions  of  sale,  Ch.  IV.  s.  1. 
Of  doubtful  instrument,  whether  purchaser  need  notice,  786. 
Of  agreement,  case  of  plaintiff  insisting  on  his  own,  1024. 
Titles  held  good,  bad,  or  doubtful,  on  questions  of,  1046,  n. 

CONSUL. 

May  take  affidavit  on  oath,  527. 

CONTINGENT. 

Interest,  laches  not  imputed  to  owners  of,  42. 

Interests  in  real  estate,  may  be  conveyed,  225,  529,  532. 

in  copyholds,  are  now  alienable,  ^33. 
Event,  as  to  vendor's  lien  for  purchase-money  payable  on,  673 

et  seq^. 
Eeversion,  as  to  inadequacy  of  consideration  paid  for,  687. 
Estates,  owners  of,  when  parties  to  suit,  924. 
Amount  of  consideration,  effect  of,  as  respects  inadequacy,  992. 
Consideration,  failure  of,  its  effect,  231,  993. 
Remainders,  title  founded  on  destruction  of,  1047,  1048. 

CONTRACT. 

As  to  restrictions  on  general  power  to  enter  into,  Ch.  I. 

Fiduciary  vendors  selling  by  private,  58. 

Voidable,  how  may  be  set  up,  95. 

Avoided  by  fraud,  ih. 

Condition  for  rescinding,  how  far  available,  144,  147. 

fiduciary  vendors  may  use,  144. 

Auctioneer,  cannot  vary  after  sale,  163. 

By  agent,  Ch.  V.  s.  3. 

Whether  constituted  by  notice  from  Railway  Company,  195  et 
seq. 

As  to  contracts  in  writing,  see  Agreement. 

By  public  companies),  &c.,  217. 

before  complete  registration,  226. 

Effect  of,  on  relative  rights  of  parties,  Ch.  VII. 

Purchaser  entitled  to  estate,  and  vendor  to  money,  227. 

Purchaser's  general  rights  under,  against  vendor,  Ch.  VII.  s.  2. 

Vendor's  general  rights  under,  against  purchaser,  ib.  s.  3. 

Rights  of  parties  under,  inter  se,  not  affected  by  death,  bank- 
ruptcy, &c.,  ib.  a.  4. 

Relative  rights  under,  of  vendor's  real  and  personal  representa- 
tives, if  he'die  before  completion,  ib.  a.  5. 

And  of  purchaser's,  if  he  die,  &c.,  ib.  a.  6. 

If  binding,  operates  as  a  conversion,  238,  241. 

Not  presumed  as  against  heir,  250. 

Effect  of  contract  in  various  special  cases,  ib.  a.  7. 

On  prior  devise,  241. 

Sub-purchaser,  whether  he  can  call  for  the  original  vendor's 
title,  259. 
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How  affected  by  subsequent  judgment,  424. 

Purchaser's  right  to  rescind  on  notice,  for  delay,  387  et  seq. 

By  tenant  in  tail,  cannot  be  enforced  against  issue  or  remain- 
derman, 768,  913. 

For  purchase  or  sale,  remedies  at  Law  for  breach  of,  Ch.  XVII. 
remedy  in  Equity,  &c.,  Ch.  XVIII. 

Purchaser  rescinding,  what  damages  he  may  claim,  869  et  seq. 

Plaintiff,  rescinding  after  bill  filed,  no  costs  given,  1035. 

Cross  bill  for  rescinding,  when  not  to  be  filed  by  purchaser, 
983,  n. 

Stranger  to,  not  generally  a  necessary  party  to  suit  for  specific 
performance,  920. 

CONTRIBUTION. 

To  paramount  charges,  Ch.  XV.  s.  6. 
Suit  for,  by  joint  purchaser,  848. 

"  CONVENIENT." 

House,  what  is  a,  112. 

CONVENIENT  SPEED. 

"What  is,  as  regards  sales  and  purchases  by  trustees,  60,  51,  79. 

CONVERSION. 

What  amounts  to,  237 — 240. 

Compulsory  purchase  by  a  public  company,  whether  a,  239,  240. 
Compulsory  sale  by  trustees  under  power,  is  a,  617. 
Power  of,  should  be  exercised  for  general  benefit,  56. 
Of  land  bought  as  a  speculation,  849. 
See  Contract. 

CONVEYANCE. 

Of  gavelkind  lands  of  an  infant,  3. 

Of  lands  of  a  lunatic,  6. 

Of  lands  of  a  married  woman,  7. 

Common  condition  respecting,  whether  necessary,  119. 

Condition  as  to  costs  of,  its  effect,  143. 

Eequisition,  that  stranger  shall  join  in,  an  objection  to  title 

within  common  condition  for  rescinding  contract,  147. 
Eights  of  parties  before,  see  Conteact. 
Approval  of  draft  of,  whether  an  agreement,  216. 
Memorandum  of  transfer  of  chattels,,  when  subject  to  duty  as, 

221. 
Of  legal  estate,  under  statute,  237,  534  et  seq.,  1029,  1106. 
To  purchaser,  when  it  revokes  prior  devise,  248. 
Incumbrances,  considered  matters  of,  in  Equity,  263. 
Should  not  be  prepared  before  deeds  are  produced,  375. 

or  until  it  is  reasonably  certain  that 
the  title  will  be  accepted,  461. 
Preparation  of,  whether  waiver  of  title,  397,  461. 
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COHIYEYANC'E,— (continued). 

As  to  the  preparation  of,  generally,  Ch.  XII.,  and  see  740 

n.  (d). 
Whether  purchaser  can  insist  on  his  own  form  of,  461. 

or  on  keeping  doubtful  matter  out  of,  ib. 
or  on  having  separate  conveyances,  462,  and 
see  464,  465. 
As  to  short  statutory  forms  of,  463. 
Who  should  be  made  parties  to,  Ch.  XII.  s.  2. 
Mode  of,  in  case  of  a  subsale,  469. 
Arrangement  and  description  of  parties  to,  474. 
Of  land  in  India  and  the  colonies,  485. 
As  to  its  execution,  Sec,  Ch.  XIII.  a.  1. 
As  to  its  registration,  enrolment,  &c.,  Ch.  XIII.  s.  8. 
As  to  the  stamps,  Ch.  XIII.  s.  9,  and  see  481  et  seq. 
As  to  the  costs  of,  Ch.  XIII.  s.  10. 
Its  effect  on  relative  rights  of  vendor  and  purchaser,  Ch.  XIV. 

on  adverse  rights  of  third  parties,  Ch.  XV. 
When  reformed  in  Equity,  681,  682,  695. 
Execution  of,  by  purchaser,  not  necessary  to  enable  him  to  sue 

on  vendor's  covenants,  730. 
Defective,  when  may  be  remedied  by  purchaser  getting  in  legal 

estate,  755. 
Bights  under,  of  joint  purchasers,  &e.,  Cli.  XVI. 
Costs  of,  whether  recoverable  at  Law,  870. 
Plaintiff  at  Law,  whether  bound  to  tender  or  execute,  877 — 879. 
Eefusal  to  execute,  whether  a  defence  to  action  on  security  for 

purchase-money,  879. 
Giving  instructions  for,  not  a  part  performance,  939. 
Execution  of,  by  vendor,  not  a  part  performance,  946. 
Of  property  by  vendor,  pendente  lite,  when  restrained,  1004. 
Preparation  and  execution  of,  in  suit  for  specific  performance, 

1026  et  seq. 
Execution  by  "  all  necessary  parties,"  1026. 
When  settled  by  the  Court,  1027. 

and  in  sales  by  the  Court,  1103  et  seq. 

CONVEY  ANCEE. 

Certificated,  cannot  prove  notice  to  client,  semble,  804, 
Uncertificated,  cannot  recover  for  services  onspecial  contract,  666. 
Opinion  of,  not  conclusive  against  title,  893. 

COPAKCENER. 

Possession  of  one  does  not  save  others'  right  of  action,  357. 
Estate  of,  how  affected  by  judgment,  420. 

COPIES.    See  Attested  Copies. 

Condition  that  purchaser  shall  pay  for,  mortgagee  may  use, 

157,  and  see  158. 
Of  what  documents,  should  accompany  abstract,  281. 
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COmES—icontimted). 

Of  deeds,  or  enrolments  of  deeds,  when  evidence,  289,  290. 

Vendor  has  a  right  to  retain,  when,  617. 

Of  recoveries,  Crown  grants,  legal  proceedings,  &e.,  292  et  seq. 

Office,  usually  received  in  evidence,  295. 

Certified,  of  records,  under  1  &  2  Vict.  c.  94,  295. 

of  other  documents  under  14  &  15  Vict.  c.  99,  296. 
Of  wills,  when  are  received,  296. 
Of  records,  under  3  &  4  Will.  IV.  c.  74  :  and  1  &  2  Vict.  o.  94, 

292,  295. 
Of  instruments  on  record,  vendor  may  verify  abstract  by,  130, 

375. 
Covenant  for  right  to  take,  of  documents  not  delivered,  509. 
Purchaser's  right  to,  on  completion,  Ch.  XIII.  s.  5, 1108. 
Copy  of  agreement,  production  of,  when  ordered  at  Law,  884. 

COMES  OF  COURT  BOLL.     See  Copijis. 
As  to  production  of,  130,  509. 
Evidence,  althoiigh  not  the  original  copies,  288. 
Examined  copies  evidence,  ib. 
Steward  to  deliver  out,  stamped,  644. 

COPPICE. 

Agreement  for  sale  of  standing,  should  be  in  writing,  188. 
Vendor  in  possession  may  cut,  for  benefit  of  purchaser,  229,  406, 

998. 
Improper  cutting  of,  by  pui-chaser,  restrained,  semble,  233. 
Purchaser  in  possession  may  cut  tefore  conveyance,  401. 

COPYHOLDS. 

Assurance  of,  by  married  women,  8,  528,  532. 
Quit  rents,  &c.,  need  not  be  noticed  on  sale  of,  1C7. 
Described  as  freehold,  123. 

Vague  description  of,  on  Court  Polls,  sufficient,  142. 
Enfranchised,  conditions  proper  on  sale  of,  152. 

as  to  identity  of,  309,  n. 

what  title  to  be  shown  to,  269. 
Formerly  waste,  conditions,  &c.,  151,  152. 
Subsequently  surrendered  to  use  Of,  would  pass  by  prior  will, 

248. 
Sixty  years'  title  to  be  abstracted  on  sale  of,  271. 
Assurances  of,  how  proved,  287. 
Surrender  of,  presumed,  300. 

to  use  of  will,  presumed,  301. 
How  affected  by  Statute  of  Limitations,  372. 
Not  extendible  on  a  judgment  under  old  law,  421. 
Aliier  under  1  &  2  Vict.  c.  110,  425  et  seq. 
Leases  of,  when  extendible  under  old  law,  420. 
Whether  extendible  by  Crown  process,  453. 
Court  EoUs  should  be  searched  on  purchase  of,  457. 
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Statutory  provisions  as  to  production  of,  380. 

Are  within  the  27  Eliz.  n.  4,  813,  n.  («). 

Not  withia  the  Merger  of  Satisfied  Terms  Act,  268,  465. 

Nor  within  the  County  Eegistry  Acts,  457. 

Nor  within  the  Dower  Act,  474. 

Are  devisable  under  the  late  Wills  Act,  635,  n. 

Surrender  of,  to  uses,  468,  635,  n. 

Consideration,  when  to  be  apportioned,  on  purchase  of,  with 

other  property,  482. 
Vendor  should  surrender,  m  person,  520. 
Assurance  of,  need  not  be  entered  in  local  Eegistry,  623. 
under  the  Trustee  Act,  1850,  638. 
by  tenant  in  tail,  630  et  seq. 
Entry  of  assurances  on  Court  Eolls,  630 — 632. 

on  sale  to  Eailway  Companies,  &c.,  634. 
Contingent  interests  in,  are  now  alienable,  633. . 
Admittance  to,  necessary  to  complete  the  legal  title,  635. 
Stamping  of  assurances  of,  how  effected,  644. 
Expenses  how  borne,  on  sale  of,  648 — 650. 
Covenants  will  run  with,  713,  724. 
Conveyance  of,  under  private  Act,  effect  of,  838,  n. 
Purchaser  need  not  take,  instead  of  freehold,  126,  983,  984. 
Nor  need  he  take  freehold  instead  of,  126. 
Purchase  of,  by  one  of  several  lords  of  the  manor,  its  effect,  841. 

COPYEIGHT. 

Whether  there  is  an  implied  warranty  on  sale  of,  499,  n. 

COENWALL. 

Duchy  of — evidence  of  deeds  relating  to,  290. 

title  acquired  against,  by  adverse  possession,  372. 
enrolment  of  assurances  of  land  in,  629. 
purchasers  from,  protected,  780. 

COEPOEATION. 

Property  of,  collusive  sale  of,  14,  n. 
Cannot  hold  lands  without  a  licence,  &c.,  16. 
Parochial,  purchase  by,  ib. 

Lease  to  member  of,  of  corporate  property,  set  aside,  27. 
Agent  of,  not  to  be  appointed  by  parol,  168. 
Contracts  by,  should  be  under  seal,  217. 
Trading,  contracts  by,  ib. 

Municipal,  can  sell  under  Lands  Clauses  Consolidation  Act, 
1845,  with  consent  of  Treasury,  73. 

restrictions  on  sale  by,  13. 

lands  of,  how  affected  by  judgments,  435. 
On  sale  of  lease  granted  by,  freehold  title  must  be  shown,  269. 
Modus,  on  exemption  from  tithe,  how  proved  against,  329. 
How  affected  by  3  &  4  Will.  IV.  c.  27,  362. 
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Notice  to,  of  act  of  bankruptcy,  773,  n.  Qc). 
Ecclesiastical,  authorised  to  sell,  &c.,  13. 

CORRECTION. 

of  error  in  signed  agreement,  its  effect,  218. 

CORRESPONDENCE.    See  Letters. 

May  constitute  agreement  for  sale,  &c.,  192,  193. 
Test  of  its  sufficiency  as  an  agreement,  211. 

COSTS. 

Sale  to  solicitor  in  discharge  of,  33. 

Fiduciary  vendor,  obtaining  leave  to  purchase  trust  estate  must 
pay,  semble,  38. 

Of  application  that  mortgagee  may  bid  in  bankruptcy,  36,  n. 

Fiduciary  vendor  purchasing,  pays,  if  sale  set  aside,  41. 

When  this  rule  is  relaxed,  ib. 

Of  unsuccessful  suit,  mortgagee,  -when  disallowed,  66. 

Fiduciary  vendors  liable  to,  as  against  purchaser,  75,  76, 

as  against  cestms  que  trust,  when,  55. 

Of  consulting  counsel,  by  vendors,  allowed  in  bankruptcy,  160. 

Of  reinvestment,  on  sale  under  Lands  Clauses  Consolidation 
Act,  73. 

Of  auctioneer,  in  interpleader  suit,  164. 

Of  abstract,  260. 

Of  examination  of  abstract,  283,  and  see  870. 

Of  production  of  deeds,  374. 

Incurred  by  vendor  before  fatal  objection  by  purchaser,  394, 
395. 
what  recoverable  by  purchaser,  Ch.  XVIL 
passim. 

Landowner  has  no  lien  for,  on  sum  deposited  by  Railway  Com- 
pany, 408,  652. 

Of  uanecessary  searches  disallowed,  459. 

Vendor's  solicitor  has  no  lien  for,  on  conveyance,  520. 

Purchaser's  lien  for  purchase-money  and  costs,  if  contract  re- 
scinded, 405. 

Of  the  purchase,  generally,  Ch.  XIII.  s.  10. 

Of  setting  aside  fraudulent  conveyance,  694. 

Of  statutory  vendors,  651. 

Of  petition  under  Lands  Clauses  Consolidation  Act,  657  et  seq. 
where  there  are  several  companies,  659. 

As  to  stipulating  for,  on  sales  by  trustees,  73. 

Of  arbitration  under  Lands  Clauses  Consolidation  Act,  660. 

Additional,  what  borne  by  vendor,  ib. 

Of  ejected  purchaser,  recoverable  under  covenants  for  title, 
725,  729. 

Purchaser  allowed,  if  sale  set  aside  for  fraud  in  vendor,  735. 
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"What  not  recoverable  in  action  at  Law,  870. 

General    rules   respecting,   in   suits  for  specific  performance, 

Cb.  XVIII.  s.  11,  and  see  1032  et  seq. 
Where  fraud  is  falsely  charged,  929. 
Where  defendant  submits  to  plaintiff's  demand,  1041. 
Where  he  disclaims,  1042,  1043. 
Where  title  is  perfected,  pendente  lite,  1043. 
Where  suit  might  have  been  brought  in  County  Court,  1045. 
Under  Partition  Act,  1868,  1076. 

General  rules  respecting,  on  sales  by  the  Court,  Ch.  XXI. 
What  to  be  paid  on  opening  biddings,  1090,  1091. 
Of  reference  as  to  title,  1096. 
Of  special  case,  934. 

CO-TEUSTEES. 

Opinion  of,  trustee  need  not  adopt,  51. 
Eesponsibility  for  acts  of,  67. 

COUNSEL. 

Buying  up  charges  on  client's  estate,  29. 

Opinion  of,  whether  binding,  140,  284,  and  see  893. 

on  abstract,  purchaser's  right  to  if  contract  goes  on,  259. 
Costs  of  consulting,  prior  to  sale,  281. 
As  to  consulting,  on  behalf  of  purchaser,  283. 
Acceptance  of  defective  title  by,  does  not  bind  client,  286, 395. 
Confidential  communications  to,  as  to  non-disclosure  of,  306, 

804  et  seq. 
Case  for  the  opinion  of,  inadmissible  as  evidence  of  pedigree, 

324. 
Usually  directs  what  searches,  417. 
Notice  to,  whether  notice  to  client,  802  et  seq. 
But  his  evidence  is  inadmissible  in  proof  of  notice,  804. 
Conveyancing,  reference  to,  on  purchases  by  Court,  615. 
opinion  of,  is  taken  on  sales  by  Court,  1084. 
does  not  save  costs,  1033. 
adverse,  does  not  make  title  doubtful, 
1013. 


COUNTEEPAET. 

When  presumptive  proof  of  lease. 
Who  pays  for,  651. 


300. 


COUET. 

Sales  or  purchases  by,  whether  within  Statute  of  Frauds,  183 

Trustees  appointed  by,  power  of,  358. 

Payment  into,  of  purchase-money,  on  sales  by  statutory  owners, 

its  investment  and  application,  607  et  seq. 
Conveyance  when  and  how  settled  by,  1027  et  seq. 
Sales  under  order  of,  Chs.  XX.  XXI. 
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COURT  ROLLS. 

Copies  of,  if  authenticated  are  evidence,  288. 
Production  of,  380. 

of  copies  of,  to  purchaser,  131,  620. 
To  be  searched  on  purchase  of  copyholds,  457. 
Statutory  provisions  as  to  entry  of  assurances  on,  633. 
Assignees  o'mitting  to  enter  their  title  on,  yet  not  postponed,  773. 
Are  notice  when,  789. 
If  not  searched  are  not  notice,  796. 

COVENANTS.     See  Eb-bntrt. 

Unusual  in  lease,  notice  of  lease  is  notice  of,  86,  87,  106,  and 

see  153. 
In  lease,  deceptive  statement  respecting,  87,  108. 
Condition  as  to,  by  trustees  and  mortgagees,  119,  157. 
Should  not  be  referred  to  as  "  usual,"  153,  what  are  such,  ib. 
Evidence  of  performance  of,  condition  as  to,  154. 
What  breaches  of,  it  covers,  164, 155. 
Waiver  of  breach  of,  title  depending  on,  1047. 
How  affected,  if  lessor  purchase  underlease,  252. 
What  should  be  inserted  in  conveyance,  351  et  seq. 
By  purchaser,  for  indemnity,  511. 
Implied,  when,  517. 

When  purchaser  elects  to  accept  defective  title,  1024. 
Conveyance  in  consideration  of,  whether  vendor's  lien  exists, 

498  et  seq. 
Against  a  known  defect,  should  be  by  a  separate  instrument, 

507. 
Vendor's  remedies  on  purchaser's,  Ch.  XIV.  s.  4. 
Purchaser's,  how  classified,  699. 

what  do  and  what  do  not  run  with  the  land  at  Law, 

700  et  seq. 
when  are  binding,  though  he  do  not  execute  con- 
veyance, 599. 
legal  privity  whether  essential  to,  so  as  to  be  en- 
forceable at  Law,  700. 
Breach  of,  by  alienee,  when  restrained,  702. 
Restrictive,  on  sale  of  building  estate,  how  enforceable,   703 
et  seq. 
constructive  notice  of,  sufficient  to  bind  alienee, 

704. 
whether  can  be  released,  708. 
Damages  now  awarded  in  Equity  for  breach  of,  705. 

when  this  relief  granted,  and  when  refused,  706 

et  seq. 
where  the  damage  sustained  is  trivial,  709. 
what  recoverable  at  Law  for  breach  of,  724  et  seq. 
not  apportionable  between  tenant  for  life  and  remain- 
derman, 730. 
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Covenantee,   though    not    naraeil,   may   take  the  benefit  of, 

812,  n. 
Purchaser's  remedies  on  vendor's,  Ch.  XIV.  s.  5. 
when  they  pass  to  his  alienees,  712. 
lua  with  leaseholds  and  copyholds,  713. 
Low  far  privity  of  estate,  at  date  of  covenant,  essen- 
tial, 713. 
Benefit  of,  is  apportioned  on  severance  of  estate,  &c.,  713,  714. 
will  run  with  incorporeal  hereditaments,  714. 
how  far  enforceable  by  equitable  assignee,  ib. 
By  lessee,  who  may  sue  on,  after  sale  of  reversion,  746. 
By  A.  and  B.,  relative  values  of.  Court  will  not  determine, 

810,  n.,  980,  n. 
To  indemnify  husband,  a  consideration  for  sejjaration  deed,  814. 
To  settle  land,  purchase  when  a  performance  of,  862  et  seq. 

its  effect  on  after  acquired  land,  862. 
Unexpected  liability  to,  a  defence  to  specific  performance,  986. 
Collateral  deed  of,  stamps  on,  508,  n,,  643. 
Breach  of,  when  restrained  in  Equity,  702. 

by  lessee,  what  purchaser  after  conveyance  may  sue 
for,  746,  n. 
Building,   purchaser  of   one  of   two  adjoining  estates,  when 
affected  with  notice  of,  799. 

COVENANTS  FOE  TITLE. 

Fiduciary  vendors  covenant  only  against  incumbrances,  76,  504. 

Except  under  special  circumstances,  505,  606. 

Condition  respecting,  usual,  119. 

What  entered  into  by  vendor,  in  various  cases,  498  et  sec[. 

Liability  of  solicitor,  in  respect  of  frame  of,  498. 

Must  be  entered  into  by  deed,  ib. 

But  no  precise  form  of  words  necessary  to  bind  covenantor,  if 

he  adopt  the  deed,  ib. 
Covenantee  need  not  now  be  a  party  to  the  deed,  ib. 
What  entered  into  by  absolute  beneficial  owner,  ib. 
What  may  be  omitted,  499. 
To  whose  acts  they  extend,  ib. 

on  a  sale  by  the  Court,  ib.,  500. 
Whether  beneficiaries  must  enter  into,  on  a  sale  by  the  Court 

or  by  trustees,  500,  607. 
Landowner  enters  into  what,  on  sale  to  a  Eailway  Company, 

501. 
When  entered  into  by  tenant  for  life,  how  should  be  restricted, 

502,  503. 
Husband  enters  into,  on  sale  of  wife's  estate,  603. 
What  should  be  entered  into  by  vendor  of  leaseholds,  ib. 
By  tenants  in  common  and  joint  tenants,  whether  shonld  be 

limited,  504,  506,  727, 
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COVENANTS  FOR  TITIjE— {continued). 
When  implied,  516. 
Breach  of,  what  amoimts  to,  and  purchaser's  remedies,  714 

et  seq. 
What  arc  usual,  715,  and  see  722. 
How  usually  restricted,  716,  721,  722,  n. 
When  construed  as  restricted,  7S1  et  seq. 
How  broken,  715  et  seq. 
When  may  be  sued  on,  7l6i 
For  quiet  enjoyment,  how  broken,  716,  717,  722. 

not  by  a  wrongful  claim  of  a  stranger, 
716. 
except  in  what  cases,  717. 
Meaning  of  particular  expressions  in,  717 — 719. 
For  fui'ther  assurance,  purchaser's  remedy  under  in  Equity,  Ch. 

XIV.  s.  8. 
What  acts  are,  and  are  not  comprised  in,  720,  740. 
What  refusal  to  convey  is  a  breach  of,  720,  721. 
Purchase-money  when  applicable  in  discharge  of  incumbrances 

covered  by,  Cb.  XIV.  s.  7,  755. 
When  relieved  against  in  Equity,  723,  730. 
Fresh,  whether  can  be  required  under  covenant  for  further 

assurance,  720. 

COVENANT  FOR  PRODUCTION. 

Of  deeds  not  delivered,  purchaser's  right  to,  131,  298,  508 
et  seq.,  621 . 

When  to  be  entered  into  by  separate  deed,  508. 

Vendor  having  only,  must  procure  production  of  deeds  to 
purchase!',  375. 

Vendor  having  entered  into,  not  entitled  to  retain  title  deeds, 
semhle,  618. 

Who  pays  costs  of,  621. 

When  to  be  made  determinable  on  parting  with  deeds  and  pro- 
curing substituted  covenant,  509. 

By  fiduciary  vendors,  how  should  be  framed,  509. 

To  what  documents  it  extends,  510. 

When  it  runs  with  the  land,  510. 

With  whom  it  should  be  entered  into,  511. 

To  prior  covenantees,  purchaser  taking  deeds  must  enter  into, 
515,  618. 

Who  enters  into,  on  conveyance  in  strict  settlement,  515. 

Whether  to  be  required  under  covenant  for  further  assurance, 
720. 

Included  in  conveyance,  not  liable  to  stamp  duty,  645. 

COVERTURE,    to  Married  Woman. 

No  excuse  for  participation  in  fraud,  10,  22,  414,  769. 
Estate  of  husband  during,  bo\ind  by  judgments,  420, 


Digitized  by  Microsoft® 


INDEX.  1159 

CBEDITOK. 

Of  bankrupt,  advising  on  aale,  cannot  purchase,  29. 

Execution,  may  buy  the  estate,  32. 

Under  composition  deed,  whether  bound  by  majority  to  void- 
able sale,  37. 

Single,  may  compel  sale  of  bankrupt's  estate,  46. 

Creditors  of  insolvent,  direct  time,  mode,  and  place  of  sale,  59. 

Letters  to,  when  not  sufficient  agreement  within  Statute  of 
Frauds,  200. 

Of  purchaser,  by  judgment,  his  rights  against  vendor  before 
completion,  228. 

Judgment,  when  necessary  party  to  conveyance,  469. 

Buying  part  of  the  lands  extended,  discharges  the  residue,  841. 

Not  a  purchaser  for  value,  within  27  Eliz.  c.  4,  813. 

Vendor's  lien  for  purchase-money  is  valid  against,  668. 

Conveyance  to,  when  will  be  supported,  777. 

Conveyance  in  trust  for  creditors,  when  voluntary,  813,  824  et 
seq. 

What  conveyances  fraudulent  against,  822  et  seq. 

CROPS. 

Condition  as  to  payment  for,  121. 

Eight  to,  if  no  condition,  121. 

Growing,  written  agreement  for  sale   or  purchase   of,   when 

necessary,  187 — 189. 
Who  entitled  to,  until  time  fixed  for  completion,  229. 
Vendor  may  get  in,  pending  completion,  229. 

CEOSS  BILL. 

For  rescinding  contract,  when  not  to  be  filed,  983,  n. 
For  enforcing  .varied  contract,  1025. 
Decree  without,  1025. 
Costs  of,  ih.,  1039,  n.  (m). 

CEOWN. 

Eights  of,  against  estates  of  traitors  and  felons,  10,  23. 

or  of  aliens,  17,  18,  and  see  Addenda. 
May  avoid  purchase  by  lunatic,  21. 

Grant  from,  to  be  abstracted,  on  sale  of  estate  held  under,  273. 
when  lost,  condition  as  to,  151. 
how  proved,  293. 

vendor  stating  place  of  enrolment  of,  need  not  pro- 
duce, 375. 
Cannot  waive  a  forfeiture  of  lease,  by  accepting  rent,  155,  n. 
Debts,  when  search  should  be  made  for,  453,  454. 

when  the  lien  attaches,  and  to  what  it  extends,  453. 
registration  and  re-registration  of,  454,  779. 
■  satisfaction  of,  how  entered  up,  455,  545. 
Grant  from,  of  advowson,  presumed,  299. 
Title  acquired  against,  by  adverse  possession,  272, 
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CHOWN— {continued). 

Process,  what  estates  are  liable  to,  233,  453,  454.  See  Copt- 
holds. 

Protection  against  debts  to,  by  Statute,  434,  453,  545,  779. 

Makes  no  allowance  to  evicted  purchaser  for  expenditure,  &c., 
453. 

Gives  no  covenants,  507. 

Selling,  pays  no  costs,  if  title  bad,  1097,  n.  {h). 

Voluntary  conveyance  to,  813,  n.  (q). 

Eight  of,  as  respects  mines,  1015,  and  see  ib..  n.  {t). 

CUJUS  EST  SOLUM,  ETC. 

Effect  of  infringement  of  rule,  104. 

CULTIVATION. 

Compensation  claimable,  for  state  of,  misdescribed,  600. 

or  for  deterioration  through  want  of,- 
596. 

CURTESY. 

Estate  by  the,  subject  to  judgments,  420. 

CUSTODY. 

Of  deeds — condition  as  to,  132. 
"  Proper,"  what  is,  289,  n.  (r). 
Of  deeds  of  settled  estate,  right  to,  377. 

CUSTOM. 

Universal,  conditions  not  to  be  read  so  as  to  contravene,  99. 
Manorial,  or  local,  need  not  be  noticed  in  particulars,  107. 
That  steward  shall  prepare  surrenders,  valid,  460. 
Negativing  doctrine  of  resulting  trusts,  is  bad,  851. 
Evidence  of,  when  admissible  to  explain  agreement,  881. 
Local,  cannot  vary  statutory  meaning  of  certain  expressions, 
881. 

CUSTOMARY  FREEHOLDS. 

Whether  subject  to  judgments  under  old  law,  421. 

Are  subject  to  judgments  under  new  law,  425,  426,  427,  432. 

Are  not  within  Merger  of  Satisfied  Terms  Acts,  268,  465. 

And  3  &  4  Will.  IV.  c.  74,  s.  53,  does  not  apply  to,  474,  632,  n. 

Are  devisable  under  the  late  Wills  Act,  635. 

As  to  assurance  of,  485,  n. 

by  married  woman,  528. 

CUSTOMARY  HEIR. 

May  sue  on  covenants  for  title  before  admittance,  when,  724. 

CUSTOMARY. 

Conveyance  by  married  women,  7. 
Measurements  abolished,  592. 
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DAMAGES.    &e  Action. 

RecoTeraWe  for  iDreach  of  contract,  notwithstanding  condition 

for  forfeiture  of  deposit,  149. 
May  be  awarded  in  Equity  for  breach  of  restrictive  covenant. 

when,  705  et  seq. 
AVhat  recoverable  for  breach  of  covenants  for  title,  724  et  seq. 

and  see  874. 
When  claimable  as  a  debt  in  administration  suit,  729. 
Not  apportioned  between  tenant  for  life,  and  remainderman 

730. 
Eor  prior  negligence  of  vendor,  when  recoverable  by  purchaser, 

753. 
What   recoverable  at  Law  for  breach  of  contract,  869  et  ser. 

873,  874,  876. 
What  not  recoverable,  870. 
Recovery  of,  in  prior  action,  a  defence  at  Law  and  in  Equity, 

889,  1000. 
When  recoverable  in  Equity,  for  breach  of  contract,  95,  699  tt 

seq.,  904,  1031. 
Pi-esumed  inadequacy  of,  the  ground  for  decreeing  specific  per- 
formance, 901,  903. 
Inability  to  recover  at  Law,  when  a  defence  in  Equity,  973. 
By  abstraction  of  subject  of  contract,  pendente  lite,  ascertained 

by  action,  1026. 

DATE. 

Instrument  without,  when  it  begins  to  operate,  884. 

DEAN  AND  CHAPTER. 

Sale  of  lease  granted  by,  whether  freehold  title  must  be  pro- 
duced, 153,  269. 
On  sales  by,  time  is  of  essence  of  the  contract,  385. 

DEATH. 

Actual  or  imminent,  of  life  tenant,  must  be  disclosed  in  dealing 

with  reversioner,  97. 
Of  life  tenant,  cestui  que  me,  or  annuitant,  pending  contract,  its 

effect,  230,  231,  232. 
Of  proposer,  revokes  unaccepted  offer  to  sell  or  buy,  213. 
Of  either  party,  contract  not  affected  by,  234. 
Of  purchaser,  intestate  and  without  heir,  before,  completion, 

vendor  may  retain  estate  and  purchase-money,  179,  233. 
Of  vendor,  before  completion,  relative  rights  of  his  real  and 

personal  representatives,  Ch.  VII.  s.  5. 
Of  purchaser,  ^efore,  &c.,  relative  rights  of  his,  &c.,  ib.  s.  6. 
Presumption  of,  as  between  vendor  and  purchaser,  315,  318 
as  between'adverse  claimants,  316,  318. 
as  to  time  of,  317. 
as  to  survivorship,  319. 
Value  of  non-receipt  of  tidings  as  raising  presumption  of,  316. 

VOL.  II.  T  T 
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D'EATR—ieontinued). 

Of  cestui  que  vie,  as  to  proof  of,  317. 
Without  issue,  319. 
Evidence  of,  321  et  seq. 

Of  vendor  or  purchaser,  who  may  sue  and  be  sued  for  breach 
of  contract,  872—876. 
for  specific  performance  in  Equity,  910,  911  et  seq. 
Of  husband,  effect  of,  on  his  contract  to  sell  wife's  chattels  real, 

916. 
Of  purchaser  under  decree,  effect  of,  1087. 

after  confirmation  of  sale,  effect  of,  1094. 

DEBT. 

From  vendor's  agent  to  purchaser  may  not  be  discharged  out 

of  purchase-money,  177,  604. 
Purchase-money  is  a,  from  purchaser,  227,  and  see  1026. 
Mortgage,  mortgagee  need  not  receive  before  time  fixed  for 

redemption,  533,  534. 
Trust  to  pay  debts,  purchaser  when  bound  to  see  performed, 
547  et  seq. 
an  "  express "  trust  within  the  3  &  4 
Will.  IV.  c.  27,  ib. 
Charge  of  debts  in  will,  its  effect,  564  et  seq. 

not  an  "  express  "  trust  within  the  3 
&  4  Will.  TV.  c.  27,  351. 
Statutes  making  real  estate  assets  for  payment,  do  not  amount 

to  charge  of,  570. 
Purchaser  from  heir  or  devisee  need  not  see  to  payment  of,  571. 
When  subject  to  ad  valorem  duty,  on  conveyance,  637. 
Damages,  when  claimable  as,  in  administration  suit,  729. 
Sale  by  the  Court  for  payment  of,  1079. 

DECEPTIVE  PLAN  OEISTATEMENT. 

Avoids  what  would  otherwise  be  notice  of  defects  in  estate,  108, 

and  see  125, 126. 
As  to  occupancy,  its  effect,  103,  n. 
As  to  covenants  in  lease,  its  effect,  108. 

DECISION. 

Of  Court  below,  does  not  in  Appellate  Court  render  title 

doubtful,  1011. 
Eeported  and  since  reversed,  bill  filed  on  authority  of,  may  be 
dismissed  without  costs,  1037, 

DECLAEATION. 

Verbal,  at  time  of  sale,  effect  of,  100,  101. 

Statutory,  by  vendor,  not  suflS.cient  evidence  of  title,  308. 

copy  of,  should  accompany  abstract,  281. 
By  members  of  family,  evidence  in  matters  of  pedigree,  322. 
By  husband  or  wife,  inadmissible  to  bastardize  issue,  313. 
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DECLAEATION— (cowh'wMec^;. 

By  strangers,  not  generally  evidence  of  pedigree,  yet  acted  on 

by  conveyancers,  320,  323. 
Must  be  made  ante  litem  motam,  324. 
May  be  made  by  party  in  like  interest,  325. 
Of  identity,  should  accompany  extracts  from  Eegisters,  321. 
What   admissible,    to    rebut   presumption    of  advancement, 

854  et  sec[. 
What  admissible  to  prove  purchase  out  of  trust  money,  860. 
Of  right,  how  obtained  under  Chancery  Improvement  Act,  935. 
Of  Title  Act  1862,  1050,  1057. 

DECREE. 

Sale  under,  not  within  the  Statute  of  Frauds,  183,  1087. 

purchase  by  trustee  on,  37. 
For  payment,  has  the  eflfect  of  a  judgment,  429. 
Is  not  notice,  796. 
Form  of,  in  suit  for  specific  performance,  1022  et  seq. 

in  suit  by  judgment  creditor,  420. 
Does  not  afiect  persons  not  parties  to  suit,  1024. 
Reversed,  no  interest  allowed  on  money  paid  under,  1030, 1045. 
Abandonment  of,  by  delay  to  enforce,  1024. 
Should  direct  what  accounts,  1025. 
When  it  directs  a  re-sale,  1026. 
Sales  under,  Ch.  XXI. 
Sale  may  be  made  before,  1078. 
When  it  protects  a  purchaser,  1108  et  seq. 

DEDUCTION. 

Of  title  by  abstract,  should  be  in  regular  order,  276. 

DEED. 

By  infant,  effect  of,  2,  n. 

By  lunatic,  5. 

By  married  woman,  7,  8. 

What  leases  must  be  by,  184. 

Agreement  by,  not  within  Statute  of  Frauds,  semble,  184. 

Erroneous  statement  of,  how  far  notice  to  purchaser,  800. 

DEEDS. 

Fiduciary  purchaser  compelled  to  produce,  39. 

Vendor  must  produce  all,  but  need  not  state  defects  apparent 

thereon,  85. 
Purchaser's  right  to  inspect  earlier,  where  sixty  years'  title 

shewn,  ib. 
Condition  respecting  production,  and  copies  of,  130 — 132,  157. 
Condition  as  to,  being  evidence,  135. 
Destruction  of,  its  effect,  131,  379,  617,  n. 
Loss  of,  its  effect,  130,  275,  280,  799. 
By  mortgagee,  his  liability  for,  379. 
Examination  of,  with  abstract,  283. 

T  T  2 
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D^'EBS— (continued ). 

Examination  of,  matters  tp  be  observed  iu,  381. 

wbether  an  acceptance  of  title,  376, 
Proof  of,  289  et  seg. 
Presumption  of,  299  et  seq. 

Presumption  of  formalities  relating  to,  302,  303. 
Production  of,  Ch.  IX.,  and  761,  763  ;  and  see  Covenant  fok 

Production. 
"Who  may  compel  production  of,  376. 

owner  of  an  undivided  share  of  the  estate,  ib. 

of  a  severed  portion  of  the  estate,  i6. 
purchaser  of  a  portion  of  the  estate,  ib. 
vested  remainderman,  377. 
Unsatisfied  mortgagee  not  bound  to  produce,  377. 

except  in  what  cases,  379. 
Custody  of,  who  entitled  to  in  case  of  settled  estate,  377. 
Non-production  of,  how  far  material,  380  ;  and  see  772. 

may  be  notice  of  a  charge  by  deposit,  ib. ;  but 
see  772. 
When  may  be  compelled  against  purchaser  for  value  without 

notice,  763,  764. 
Purchaser's  right  to,  and  to  copies  of,  &c.,  on  completion,  Ch. 

XIII.  s.  7. 
Vendor's  right  to  retain,  on  sale  of  part  of  the  estate,  618. 
On  sale  in  lots,  132. 
Grant  of,  now  unusual,  496. 

With  double  operation,  liable  to  what  stamps,  644. 
Not  protected  at  Law  by  vendor's  lien  for  purchase-money,  669. 
Who  entitled  to,  669,  n. 
Omission  to  ask  for,  or  to  retain,  its  effect  as  regards  priorily, 

668,  771  et  seq.,  794,  799,  801. 
Defective  execution  of,  when  supplied,  768. 
Notice  of,  as  affecting  property,  is  notice  of  entire  contents,  786, 

790  et  seq. 
Notice  that  party  holds,  is  notice  of  his  incumbrance,  792. 
Notice  of  fraud,  from  unusual  execution  of,  793. 
Attesting  witness,  not  affected  with  notice  of  contents  of,  799. 
Delivery  of,  should  be  directed  by  decree,  1025. 
Burnt  after  contract,  and  title  therefore  bad,  yet  bill  dismissed 

with  costs,  1034. 
Purchaser's  right  to,  on  sale  by  Court,  1107;  and  see  1101, 
Vendor  may  recover  at  Law  from  defaulting  purchaser,  876. 

DEFAMATION. 

Of  title,  when  action  lies  for,  98. 

DEFAULT. 

Condition  that    purchaser  making,  shall  pay  interest,  116  et 
seq.,  584  et  seq. 
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Eenta  receivable  but  for,  account  when  extended  to,  577,  696 , 

694,  736. 
Wilful,  what  is,  116,  117,  584,  n. 

in  delivery  of  abstract,  its  effect,  282. 
Meaning  of,  in  covenants  for  title,  718. 
Of  either  vendor  or  purchaser  justifies  rescission  of  contract  by 

the  other,  865. 

DEFECTS. 

Patent  and  latent,  what  are,  83. 

Disclosure  or  concealment  of,  by  vendor,  Ch.  Ill,  s.  1. 

Liability  of  vendor  for  not  disclosing  latent,  84. 

In  title,  how  to  be  guarded  against  by  conditions,  140. 

what  are  not,  261. 
What  not  included  in  acceptance  of  title,  286. 
In  client's  title,  not  to  be  disclosed  to  client  entitled  to  take 

advantage  thereof,  286. 
Known,  in  title,  vendor's  liability  to  remove,  134. 
as  to  covenants  against,  507,  719. 
Vendor  liable  for,  until  conveyance  executed,  542.  -^       'ajc: 

In  estate,  abatement    of  purchase-money  in  respect  of,  697  et  v       "^  ' 

when  a  defence  against  specific  performance,  973,  et 
aeq. 
In  estate  or  title,  after  conveyance,  purchaser's  general  reme- 
dies for,  depend  on  vendor's  covenants,  711  et  aeq. 
when  relief  afforded,  740. 
In  title,  what  damages  for,  if  no  eviction,  724. 

purchaser's  equitable  remedy  for,  under  special  circum- 
stances, 731  et  seq. 
when  a  defence  to  specific  performance,  974  et  seq.,  1009 

et  seq. 
purchaser  may  elect  to  take  title,  notwithstanding,  1024. 
made  good  by  Statute  in  several  cases,  778,  779. 
when  purchaser  fixed  with  constructive  notice  of,  789. 
In  execution  of  power,  when  supplied  in  Equity,  768. 

by  22  &  23  Vict.  c.  35, 768. 
DEFENCE. 

Grounds  of,  at  Law,  admitting  the  agreement,  Ch.  XVII,  s.  6. 
in  Equity,  against  specific  performance,  except  with 
variation,  Ch.  XVIII.  s.  8. 
negativing  in  toto  plaintiff's  right  to  spe- 
cific performance,  Ch.  XVIII.  a.  9. 
verbal  variations  at  time  of  sale,  when  a 
sufficient,  101, 102. 
Of  purchaser  for  value  without  notice,  when  available,  757,  762 

et  seq. 
General  remarks  respecting  the  present  state  of  the  doctrine,  764. 
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DEFENCE— (com^Mwed) . 

Erivolous,  may  be  disposed  of  on  motion,  semUe,  1006. 
Nature  of,  its  effect  on  costs,  1033  et  seq.,  1039. 

DEFENCE  ACTS. 

Purchases  under,  12. 

DEFICIENCY. 

Of  evidence  as  to  identity,  covered  by  the  ordinary  condition, 
140. 

In  personal  estate,  as  to  sales  to  make  good,  554. 

In  quantity  of  estate,  purchaser  when  precluded  from  objecting 
to,  141. 

His  remedy  in  respect  of,  after  conveyance,  711. 

On  resale,  forfeited  deposit  taken  into  account,  149. 

In  quantity  or  quality  of  estate,  compensation  for,  595 — 600. 

In  rental,  compensation  for,  to  purchaser  from  Court,  after  con- 
veyance, 1110. 

In  proof  of  documents,  how  far  supplied  by  presumption,  299. 

DELAY. 

By  infant,  to  impeach  voidable  purchase,  bars  relief,  20. 

Or  by  cestui  que  trust,  to  impeach  purchase  by  trustee,  41,  42. 

Or  by  vendor  to  impeach  sale  at  undervalue,  684,  695. 

In  taking  proceedings,  its  eflfeot  under  3  &  4  WUl.  IV.  c.  27> 

349;  353. 
In  sale  or  investment  by  trustees,  not  allowed  to  prejudice  ces- 
tui que  trust,  51,  52,  n. 
May  call  for  inquiry  on  part  of  purchaser,  51. 
In  payment  of  purchase-money,  condition  as  to  interest,  116, 

117.     And  see  Interest. 
In  delivery  of  abstract,  effect  of,  115,  282. 
Landowner's  remedy  in  case  of,  by  public  Company,  199,  n. 
In  Post  Office,  party  sending  letter  not  responsible  for,  203. 
Wilful,  effect  of,  387. 
Waiver  of,  391. 

Protest  against,  its  effect,  392. 
In  filing  certificate  of  acknowledgment  by  married  woman,  its 

effect,  528. 
Of  executors,  in  selling  under  an  implied  power,  its  effect,  566. 
In  completion,  payment  of  interest  in  cases  of,  576  et  seq. 

purchaser  acceding  to,  cannot  afterwards  appro- 
priate purchase-money,  583. 
Effect  of  express  agreement  to  pay  interest  during,  583  et  seq. 
"  From  any  cause  whatever,"  condition  as  to,  its  effect,  586,  et 

seq. 
In  claiming  compensation,  its  effect,  593. 
In  showing  title,  &c.,  fatal  at  Law,  891. 
In  filing  a  bill,  a  defence  in  Equity,  995,  996. 
Material  on  the  question  of  costs,  997,  n. 
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DELAY— (ctm*m«ed). 

Keference  of  title  before  hearing,  refused  on  ground  of,  1007, 

1021. 
Considerable — yet  clearly  bad  title  not  forced  on  purchaser, 

1022. 
In  prosecuting  decree,  its  effect,  1024. 
Bill  dismissed  on  ground  of,  dismissed  without  costs,  1035. 
And  see  Time. 
DELEGATION. 

Of  sale  by  auctioneer,  inadmissible,  163. 
DELIVERY. 

Of  abstract,  condition  respecting,  114,  115. 
neglect  in,  its  effect,  115. 
waiver  of,  390,  391. 
On  sales  by  Court,  1094. 

Of  deeds,  not  enforced  against    bona  fide  purchaser  without 
notice,  761,  763. 
by  mortgagee  to  mortgagor,  effect  of,  772. 
should  be  directed  by  decree,  1025. 
Of  particulars  of  claim  in  action,  891. 
Of  land  in  execution,  under  an  ehgit,  428,  438,  439. 

what  is  a,  439. 
Of  conveyance,  520. 

Of  possession,  a  sufficient  act  of  part  performance,  937. 
how  enforced,  1031, 1032. 
DEMAND. 

Constant,  of  title — therefore  no  waiver,  403. 
Defendant  submitting  to,  may  stop  suit,  1041. 

DEMISE. 

The  word  implies  a  covenant  for  title,  517. 

DEMUEEER. 

Defence  on  Statute  of  Frauds  may  be  raised  by,  947. 

DENIAL. 

Of  claim  on  estate,  binds  the  party,  88,  414. 

DENIZATION. 
Effect  of,  18. 

DENOMINATION. 

Erroneous,  stamps  of,  when  sufficient,  646. 

DENOTING  STAMP. 

May  be  affixed  in  certain  cases,  643. 

DEPENDENT. 

Stipulations  in  agreement,  what  are,  876  ei  seq.  ;  and  see  952, 
953. 

DEPOSIT. 

'  Fraud  in  obtaining,  vendor  criminally  liable  for,  96. 
Condition  for  payment  and  investment  of,  114. 
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DEPOSIT— (domikMed). 
For  forfeiture  of,  148. 

■when  relieved  against  in  Equity,  149,  178. 
ita  effect  at  Law,  149. 

how  distinguished  from  condition  for  payment 
of  penalty,  ib. 
When  may  be  paid  by  auctioneer  to  vendor,  16S. 
When  purchaser  may  recover,  ib. 

Forfeited,  on  sale  of  settled  estate,  goes  as  purchase-money,  180. 
Purchaser  cannot  elect  to  forfeit,  and  avoid  contract,  177. 
Except,  perhaps,  under  special  circumstances,  on  sale  by  Court, 

1113. 
Purchaser  has  a  lien  for,  on  estate,  179. 
Auctioneer  cannot  receive  more  than,  163. 

should  receive  it  in  cash,  ib. 
When  allowed  his  charges  out  of,  164. 
His  liability  in  respect  of,  163. 

Vendor  bears  loss  of,  on  insolvency  of  auctioneer,  179. 
Interest,  whether  recoverable  on,  165,  179,  591,  869,  870. 
As  to  payment,  investment,  and  forfeiture  of,  Ch.  V.  s.  4 ;  and 

see  p.  880. 
How  to  be  paid  to  auctioneer  or  agent,  177. 
Investment  of,  when  binding  on  purchaser  or  vendor,  178. 
Eeceipt  for,  may  constitute  agreement,  193. 
Vendor  rescinding  contract  need  not  return,  nor  need  purchaser 

rescinding  sue  for,  389. 
By  Eailway  Companies  before  entry,  407  et  seq.,  895. 

how  to  be  applied,  408. 
whether    landowner    has 

lien  on,  i6. 
should  cover  valid  claim 
of  mortgagee,  409. 
Of  deeds,  on  completion,  for  joint  benefit  of  pai-ties,  132,  618. 
condition  as  to,  132. 

notice  of,  is  notice  of  lien  of  depositee,  792. 
Mortgagee  by  deposit,  bound  by  prior  secret  trust,  765. 
Equitable  mortgage  by,  overrides  subsequent  judgment,  366. 
By  heir,  is  subject  to  claims  of  ancestor's  creditors,  571. 
On  purchase-money,  purchaser  can  recover  at  Law,  383,  866  et 

seq.,  880. 
Payment  of,  into  Court,  when  required  in  Equity,  1003. 
Action  for,  when  not  restrained  in  Equity,  870,  890,  1003. 
Eleturn  of,  when  decreed  in  Equity,  178,  1030, 1031. 

ordered  in  Bankruptcy,  179. 
Of  ecuKer  title  deeds,  a  good  equitable  mortgage,  772,  793,  n.,  801, 
Agent  liable  to  restore,  whether  therefore  a  party  to  suit,  923. 
Cannot  be  set  off  against  costs,  1044. 
Eequired  on  sale  in  foreclosure  suit,  1079,  1080. 
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DEPOSIT— (cojtiMwed ). 

Whether  required,  on  sale  by  Court,  1085. 
Party  receiving,  gives  security  for,  1085. 
What  required,  on  opening  biddings,  1089. 

DEPEECrATOEY. 

Eemarka,  &c.,  by  purchaser,  their  effect,  Ch.  III.  s.  4. 
Conditions  of  sale  by  fiduciary  vendors,  what  are,  65,  157, 158. 

what  are  not,  66. 
DERBYSHIEE. 

Mining  customs  of,  107. 
DESCENT. 

If  recent,  proof  of  ancestor's  intestacy  required,  307. 

Stock  of,  presumption  as  to,  311. 
DESCRIPTION. 

Of  property  in  particulars,  Ch.  IV.  s.  2. 

should  be  fair  and  clear,  103. 

Inconsistent,  not  within  usual  condition  as  to  identity,  141. 

Vague,  of  copyhold,  sufficient,  142. 

General,  of  estate,  sufficient  in  agreement,  203. 

But  there  must  be  some,  204. 

Specific,  of  documents  referred  to  in  agreement,  not  essential,  210. 

Of  party,  cannot  amount  to  a  signature,  214. 

Of  parcels  in  conveyance,  486  et  seq. 

Error  in,  when  not  material,  488. 
DETERIORATION. 

Trustee,  &c.,  purchasing  is  liable  for,  if  sale  set  aside,  39. 

Accidental,  after  contract,  purchaser  bears,  230, 406,  974,  1086, 
1093. 

Vendor  liable  for  wilful  or  permissive,  after  contract,  596. 

Abatement  of  price,  in  respect  of,  1025,  1026. 

DESTRUCTION. 

Of  deeds,  effect  of,  on  title,  131,  379,  617,  n. 

liability  of  mortgagee  for,  379. 
Of  conveyance,  vendor  must  execute  duplicate,  721. 
Accidental,  of  property,  purchaser  bears,  when,  230,  974,  1086, 
1093. 
no  defence  to  a  suit  for  specific  per- 
formance, 974. 
Of  estate,  by  purchaser  in  possession,  restricted,  1003. 

through  fault  of  vendor,  effect  of,  596. 
Allowance  for,  in  suits  for  specific  performance,  1025. 
Of  estate,  through  fault  of  purchaser,  effect  of,  1000. 
restrained,  when,  1003. 
DETERMINABLE. 

Interest,  when  sold,  should  be  so  described,  106. 
Character  of  the  pi-operty,  may  make  time  essential,  384,  385. 
Interest,  purchaser  of,  from  Court,  bears  loss  of,  before  certificate 
is  absolute,  1087. 

Digitized  by  Microsoft® 


1170  INDEX. 

DEVISE. 

By  vendor,  how  affected  by  contract  for  sale,  Ch.  VII.  8.  5. 
By  purchaser,  how  affected,  &o.,  247,  748. 
General,  not  sufficient  root  of  title,  274. 
its  effect  on  prior  contract,  243. 
Specific,  its  effect  on  prior  contract,  ib. 
Eesiduary,  under  new  law,  whether  still  specific,  250,  n. 
To  an  infant,  after  contract,  its  effect  on  costs,  1036,  1037. 

DEVISEE.    See  Devise. 

Of  estate,  when  entitled  to  have  purchase-money  paid  out  of 

testator's  personalty,  246,  n.,  247. 
Purchaser  from,  when  liable  to  payment  of  charges,  563  et  seq. 
Selling,  must  produce  any  subsequent  will  or  codicil,  307. 
Or  executor,  which  should  sell  to  pay  debts,  565  et  seq. 
Of  surviving  trustee,  when  he  may  exercise  trust  for  sale,  556. 
Conveyance  from,  under  the-  Trustee  Act,  535  et  seq.,  1028, 

1106. 
May  sue  on  covenants  for  title,  when,  724. 
Liability  of,  on  testator's  covenants,  729. 
May  set  aside  settlement  actually  fraudulent,  825. 
When  party  to  suit  for  specific  performance,  925. 

DIFFICULTY. 

Of  ascertaining  compensation,  a  ground  for  refusing  specific 
performance,  980,  n.  (e). 

DIGNITIES, 

Judgments  affect  estates  granted  in  support  of,  420. 

DILAPIDATIONS. 

Generally  admit  of,  and  give  right  to,  compensation,  124,  n. 
600. 

DIMENSIONS. 

Of  property,  misstated,  purchaser  can  claim  abatement,  though 
the  occupying  tenant,  108. 

DIMINUTION. 

Of  purchase-money,  grounds  for,  575,  596  ei  seq. 
In  value  of  estate,  whether  purchaser,  rescinding  contract,  is 
prejudiced  by,  869. 

DIEECTION. 

To  pay  purchase-money  to  stranger,  when  irrevocable,  172. 
In  decree  for  specific  performance,  what  inserted,  1025  et  seq. 

DIEECTOES. 

Of  public  company,  their  power  to  contract,  218. 

DISABILITY. 

Persons  under,  enabled  to  convey  by  statute,  11. 
notice  to,  when  valid,  64. 
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mSABIllTY— {continued). 

Persons  under,  concurrence  of,  how  to  be  obtained  under  Set- 
tled Estates  Acts,  1069. 
Condition  for  concurrence  of  parties  under,  fraudulent,  134. 
Owner  under,  compulsory  purchase  from,  not  a  conversion, 
239,  240. 
See  Statutory  Owners,  and  Statute  op  Limitations. 
DISCHAEGE, 

Of  insolvent,  effect  of,  23. 

For  purchase-money,  inability  of  vendor  to  give,  a  defect  in 

title,  261. 
For  purchase-money,  when  trustees,  &e.,  can  give,  Ch.  XIII.  s.  3. 
Of  incimibrances,  on  completion,  and  under   Lands  Clauses 

Consolidation  Act,  1845,  Ch.  XIII  s.  2. 
Of  incumbrances,  purchase-money  being  required  for,  makes 
time  material,  386. 
by  purchaser  out  of  unpaid  purchase-money, 
Ch.  XIV.  s.  7. 
Of  purchaser,  on  certificate  against  title,  1020. 
Of  purchaser  from  Court,  if  biddings  opened,  1090. 
DISCLAIMEE. 

By  infant  electing  to  avoid  purchase,  20. 

Disclaimer  by  trustee  of  bankrupt,  75,  235,  253,  512,  729. 

By  married  woman,  of  interests  in  real  estate,  532. 

By  trustees  for  sale,  557,  1078,  1079. 

By  executors,  power  of  sale  saved  to  others  by  statute,  558. 

By  assignees  of  insolvent  purchaser,  estate  decreed  to  belong 

to  vendor,  918. 
What  sufficient  to  save  costs,  1042,  1043. 
DISCLOSUKE. 

Of  defects,  &c.,  by  vendor,  Ch.  III.  s.  1. 

Of  advantages,  &c.,  by  purchaser,  Ch.  Ill,  s.  3. 

Of  defects  in  client's  title  to  client  entitled  to  take  advantage 

of,  improper,  286. 
Of  incumbrance,  by  incumbrancer  to  intending  purchaser,  414 
Of  professional  confidence,  not  allowed,  804  et  seq. 

DISCONTINUANCE. 

Of  user,  is  not  an  interruption,  within  Prescription  Act,  346. 

DISCOVERY. 

Not  compelled  against  bond  fide  purchaser  for  value,  761,  763. 
Jurisdiction  of  Courts  of  Law  to  compel,  885. 

DISCRETION. 

Of  trustees  as  to  time  of  sale,  50. 

as  to  time  of  investment,  79. 
Trusts  involving,  purchaser  need  not  see  performed,  547. 
Discretionary  power  of  disclaiming  trustees.  Court  will  exercise, 
1078,  1079. 
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DISENTAILING. 

Assurance,  ■whether  tenant  in  tail  selling  the  fee  is  bound  to 

execute,  264,  and  see  720. 
Deeds,  when  to  be  searched  for,  459. 
Should  be  distinct  from  conveyance,  463. 
Becitals  in,  generally  unnecessary,  475. 
When  dispensed  with,  on  payment  out  of  purchase-money  under 

Lands  Clauses  Consolidation  Act  to  tenant  in  tailj  613. 
Enrolment  of,  629  et  seq. 

costs  of,  647. 
Deed,  whether  can  be  required  under   covenant  for   fui-ther 
assurance,  720,  and  see  741. 
statutory  defect,  not  supplied  in,  768. 

DISMISSAL. 

Of  bill,  return  of  deposit,  when  decreed,  178, 1030. 

Does  not  generally  prejudice  right  of  action,  889,  1031. 

For  want  of  prosecution,  pending  reference,  irregular,  1009. 

Without  giving  judgment  on  objections  to  title,  1020. 

On  further  considei-ation,  on  certificate  against  title,  1020, 1030. 

Of  vendor's  bill  without  costs,  in  what  cases,  1035. 

By  plaintiff,  without  costs,  when  allowed,  1037. 

DISPUTE. 

Agreement  to  accept  title  "  without,"  is  binding,  137. 

DISQUALIFIED. 

Persons,  no  lien  presumed  in  favour  of,  677. 

DISSENT. 

From  voidable  purchase  by  infant,  when  to  be  expressed,  20. 

DISTRESS. 

Conveyance  obtained  from  person  in,  when  set  aside,  684  et  seq. 
Agreement  obtained  from  person  in,  when  not  enforced,  991. 

And  see  Povbety. 

DISTEESS  FOE  BENT. 

Illegal  by  vendor,  not  restrained  in  Equity,  715. 
Purchaser's  right  to  make,  after  conveyance,  745,  841, 

DTSTEIBUTION. 

Of  purchase -money,  on  sale  by  Court,  1098,  et  seq. 

DISTUEBANCE. 

What  is  a,  within  covenants  for  title,  716. 

DIVIDENDS. 

Of  joint-stock  companies,  whether  within  the  Apportionment 
Act,  745,  n.,  746,  n. 
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DIVISION. 

Of  estate,  effect  of,  on  prior  covenants  for  title,  713. 

DIVORCE. 

Court  of,  may  rectify  marriage  settlement,  when,  696, 

DOCKETING. 

Of  judgments,  421,  448. 

Dockets  closed  by  2  &  3  Vict.  c.  11,  444. 

DOCUMENTS. 

Conditions  of  sale  respecting,  130  et  seq. 

Loss  of,  how  guarded  against,  in  conditions,  139. 

What  may  constitute  agreement,  within  Statute  of  Frauds,  Ch. 

VI.  s.  3. 
Abstract  should  commence  with,  if  practicable,  273,  and  see  275. 
What  a  sufficient  root  of  title,  273  et  seq. 
As  to  abstracting,  276  et  seq. 
When  to  be  produced  merely  as  negative  evidence,  298,  and  see 

308. 
But  purchaser  cannot  require  copies  of  such,  ib. 
Deficiencies  in  proof  of,  how  far  supplied  by  presumption,  299  et 

seq. 
Production  of,  at  Law,  under  14  &  15  Vict.  c.  99,  885,  886. 
What  are  privileged,  805,  806. 

Aiid  see  Deeds,  Attested  Copies. 

DOMICILE. 

Foreign,  its  effect  as  to  liability  to  succession  duty,  257. 

DONEE. 

Of  power  of  sale,  cannot  buy  under,  29. 

DOUBTFUL. 

Expressions  in  conditions,  &c.,  construed  against  vendor,  99, 104. 

purchaser  not  bound  by,  136. 
Document,  abstract  should  not  commence  with,  274,  275. 
Title,  purchaser  need  not  accept,  892,  1009,  1095. 

may  require  confirmation  of,  by  a  separate 

deed,  461,  462. 
what  is  a,  1009  et  seq.,  1016,  and  see  892. 
Construction  of  executory  instrument,  whether  purchaser  need 
notice,  786. 

DOWEE.    See  Freebench. 

Natiiralized  alien  not  entitled  to,  19,  n. 

Conveyance  to  uses  to  bar,  for  purchaser,  revokes  prior  devise, 
when,  248. 

How  affected  by  contract  for  sale,  or  purchase,  253,  254. 

Whether  let  in,  by  contract  of  mortgagee  to  buy  equity  of  re- 
demption, 254. 

Arrears  of,  hpw  }o»g  recoverable,  367. 
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DOWEn— (continued). 

Purchaser,  when  entitled  to  concurrence  of  wife  or  dowress,  471, 

472,  474. 
Act,  what  it  extends  to,  474. 
Eight  to,  not  defeated  by  statutes  making  real  estate  assets  for 

payment  of  debts,  in  absence  of  an  express  charge  of  debts, 

571. 
Trustee  to  bar,  whether  to  concur,  473,  497. 
Satisfied  term,  when  a  protection  against,  472. 
Conveyance  to  uses  to  bar,  still  not  uncommon,  497. 
Eelease  of,  a  sufficient  consideration  for  settlement,  814. 
Specific  performance  not  enforced  against  wife  entitled  to,  when, 
913,  917. 
when  enforceable  against  her  husband,  977. 
DEAPT. 

Conveyance  for  perusal,  condition  as  to  furnishing,  119. 
Agreement  or  conveyance,  approval  of,  whether  a  sufficient 

signature,  216. 
Conveyance,  preparation  of,  when  a  waiver  of  title,  397. 
How  should  be  perused,  618. 
Belongs  to  purchaser,  519. 
Alterations  in,  should  be  communicated,  ib. 
Of  proposed  further  assurance,  should  be  submitted  to  vendor, 

&c.,  721. 
Notice  of,  not  noticed  of  executed  deed,  799. 
Conveyance,  practice  respecting,  when  settled  by  Judge,  1028, 

1103. 

DEAINAGB. 

By  trustees  under  Improvement  of  Laud  Act,  1864,  79,  and  see 

11,  n. 
Loans,  when  search  should  be  made  for,  418. 
An  authorized  improvement  of  settled  lands,  under  Lands 

Clauses  Consolidation  Act,  609. 

DEOPPING. 

Of  life.    See  Death. 

DUPLICATES. 
Stamps  on,  643. 

DURESS. 

A  defence  at  Law,  887. 
And  in  Equity,  965,  966. 

DUTIES. 

Eelative,  of  vendor  and  purchaser  prior  to  sale,  Ch.  III. 
And  see  Stamps. 

DUTY.    See  Stamps. 

Legacy,  points  as  to,  254. 
Succession,  255 — 258. 
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EASEMENT. 

When  not  a  matter  for  compensation,  128. 

Condition  as  to  property  being  taken  subject  to,  143. 

Can  be  granted  only  by  deed,  185. 

As  to  the  creation  of  new,  493,  495,  496,  n. 

Grant  and  reservation  of,  when  presumed,  301,  333,  335,  493  et 

seq. 
When  intended  to  be  retained,  should  be  expressly  mentioned, 

495. 
Distinction  between  a  continuous  and  discontinuous,  494. 
Title  to,  under  Prescription  Act,  331  et  se-q. 
Whether  extinguished,  by  unity  of  seisin,  331. 
Undisclosed,  what  inquiry  should  be  made  respecting,  416. 
Notice  of,  purchaser  when  affected  with,  791. 
Stipulations  respecting,  on  sale  to  Eailway  Company,  Courts 

may  enforce,  906. 

EAST  INDIES. 

Land  in,  how  conveyed,  485. 

ECCLESIASTICAL. 

Corporation,  authorized  to  sell,  &o.,  13. 

as  to  identity  of  lands  belonging  to,  309,  n. 
when  entitled  to  compensation  under  Lands  Clauses 
Consolidation  Act,  for  loss  of  fines  on  renewal, 
611,  n. 
EDUCATION. 

Infants,  &c.,  may  convey  for  purposes  of,  3. 

EJECTMENT. 

By  mortgagee  contracting  for  purchase  of  equity  of  redemption, 

251. 
By  lessor,  if  contract  for  purchase  by  lessee  goes  off,  252. 
When  may  be  brought  by  mortgagee,  350. 
As  between  several  adverse  possessors,  371. 
Without  compensation,  of  purchaser  rejecting  title,  403. 
Of  Eailway  Companies,  411.  , 

By  landowner,  restrained  on  ground  of  mere  acquiescence  in 

expenditure,  943. 
Of  tenants  by  vendor,  compensation  for,  596. 
Costs  of,  allowed,  as  damages  under  covenants  for  title,  725, 

729. 
Of  purchaser,  a  defence  against  specific  performance,  998. 
Of  purchaser,  when  h'e  has  a  remedy  under  his  covenant  for 

quiet  enjoyment,  720. 
Of  tenant  claiming  right  of  purchase,  when  restrained,  1003. 
No  equitable  defence,  in  action  of,  893,  u. 

ELECTION. 

By  infant  purchaser,  on  attaining  majority,  19. 

By  assignees  of  bankrupt  lessee,  74,  or  purchaser,  235. 
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ELECTION— (oontinued). 
What  sufficient  by,  74. 
Power  of  lessor  to  compel,  ib. 
Party  bound  by  contract,  may  require  other  party  to  make  his, 

214. 
By  purchaser,  under  optional  contract,  effect  of,  on  vendor's 

representatives,  238. 
By  vendor,  under,  &c.,  effect  of,  on  purchaser's  representatives, 

246. 
Heir  of  purchaser,  when  put  to  his,  247. 

By  cestui  que  trust,  on  unauthorized  investment  by  trustees,  561. 
By  vendoi-,  of  remedies  for  purchase-money,  677. 
Iq  cases  of  apparent  advancement,  857. 

By  plaintiff  at  Law  and  in  Equity,  677,  889,  909,  973,  995,  1000. 

between  home  and  colonial 
litigation,  909,  n. 
By  assignees  of  bankrupt  purchaser,  235,  918, 
By  purchaser,  to  take  defective  title,  1024. 
Title  depending  on  doctrine  of,  1047. 

Parliamentary,  bond  fide  purchase,  for  purpose  of  voting  at 
legal,  224. 
purchaser  not  entitled  to  vote  at,  before  pur- 
chase completed,  232, 

ELEGIT.    See  Jodgmbnt. 

What  it  reached  under  old  law  of  judgments,  420,  et  seq. 
Does  not  affect  prior  equitable  mortgage,  778. 
Discharged  by  purchase  of  part  of  land,  841. 

EMBLEMENTS. 

Parol  agreement  for  sale  of  crops  which  would  go,  as  valid,  189. 

ENCOUEAGEMENT. 

By  adverse  claimant  of  purchase,  &c.,  Ch.  XV.  s.  3. 

ENCEOACHMENT. 

By  lessee,  lessor's  right  to,  151. 

By  vendor  in  possession,  purchaser's  right  to,  748. 

ENFEANCHISED  COPYHOLDS. 

Title  to  be  shown  to  ;  condition  respecting,  152,  269. 

When  unnecessary  to  show  the  lord's  title,  269. 

Owner  of,  how  he  may  obtain  production  of  Court  Bolls,  380. 

ENFEANCHISEMENT. 

Power  of  sale  and  exchange  authorises,  70, 

Presumed,  301. 

Act  for,  to  be  considered  with  reference  to  certain  defects  in 

title,  106, 127,  1016. 
Under  General  Enfranchisement  Act,  lord's  title  need  not  be 
shown,  152. 
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ENFBA  NCHISEMENT— (cow<MiMe(Z). 

Whether  a  person  assuming  to  act  as  lord  can  enfi-anchise,  152. 
Authorised  as  an  investment  by  the  Court,  614. 

ENGEOSSMENT. 

Of  draft  conveyance,  rights  of  parties  to,  519. 

where  contract  rescinded  after,  520. 
Vendor  has  a  lien  upon,  for  unpaid  purchase-money,  ib. 

ENJOYMENT. 

Absolute,  of  estate,  matter  atfectiug,  should  be  stated,  105. 
Of  estate,  matter  materially  affecting,  avoids  contract,  127,  985. 
Subsequent,  of  manor,  -whether  to  be  proved  on  sale  of  enfran- 
chised land,  152,  269. 

or  of  lands  given  in  exchange  to  a  charity,  267. 
Evidence  of,  when  a  sufficient  root  of  title,  275. 
May  raise  presumption  of  existence  of  documents,  &c.,  299. 
Confers  title  under  Prescription  Act,  when,  331  et  seq. 

ENLARGEMENT. 

Of  time  for  completion,  in  Equity  and  at  Law,  390,  391,  891,955. 
Of  base  fee,  by  subsequent  enrolled  assurance,  743. 

ENROLMENT. 

Of  proceedings  in  bankruptcy,  when  to  be  required,  294. 
Of  deeds,  when  evidence  thereof,  290. 

under  Duchy  of  Cornwall  Acts,  ib. 
Under  Statute  of  Charitable  Uses,  627,  628. 

not  presumed,  303. 
Of  disentailing  assurances,  629  et  seq. 

costs  of,  vendor  pays,  647. 
ENTRY. 

On  land,  what  is  an,  353. 

Eight  of,  when  it  accrues  as  between  mortgagor  and  mortgagee, 

350. 
By  auctioneer  in  sale  book,  bind  parties,  167,  193.^ 
Subject  to  what  qualification,  202. 
Id  books,  when  evidence  of  pedigree,  3^3,  324. 
On  lands,  by  railway  companies,  before  completion,  Ch.  X.  s.  5  ; 

and  see  895. 
what  is  an,  408. 
penalties  for  an  unlawful,  410. 
Power  of,  in  conveyance  of  minerals,  516. 

should  be  reserved,  to  secui'e  performance  by  pur- 
chaser of  his  covenants,  515. 
On  court  rolls,  of  disentailing  assurances,  631. 

of  assurances  generally,  statutory  provisions  for, 
633. 
By  purchaser  of  reversion,  for  condition  broken,  746. 
Right  of,  what  may  be  sold,  225,  226,  632. 
Right  of,  by  strangers,  a  defect  in  title,  986. 
VOL.  n.  '  " 
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ENTEY— (conimwed). 

Of  satisfaction  of  judgments,  449. 
of  crown  debts,  453. 
ENVELOPE. 

And  inclosed  letter,  as  to  connecting,  203. 

EQUITABLE  DEFENCES. 

May  now  be  pleaded  at  Law,  893,  996. 

Failure  of,  at  Law  do  not  preclude  the  defendant  from  suing  in 

Equity  for  an  injunction,  890,  893. 
But  reliance  on,  ma/y  be  a  waiver  of  right  to  proceed  in  Equity, 
893. 

EQUITABLE  ESTATE. 

Trustees  for  sale  of,  can  call  for  conveyance  of  legal  estate,  16. 
In  land,  purchaser  of,  acquires  no  priority,  by  notice  to  owner 

of  legal  estate,  89,  415,  764,  766. 
Secus  where  an  equitable  interest  in  sale  proceeds  is  purchased, 

415. 
Contract  for  purchase,  not  equivalent  to  conveyance  of,  228, 752. 
Nature  of  purchaser's,  under  contract,  228. 
Same  length  of  title  to  be  shown  to,  as  to  legal,  273. 
Instruments  only  affecting,  as  to  abstracting,  277 — 279. 
How  affected  by  judgments,  421,  423,  425  et  seq. 
Purchaser  of,  is  entitled  to  a  conveyance,  when,  461,  752,  910. 

when  not  protected  against  prior  unregistered 
assurance,  780. 

EQUITABLE  TITLE. 

Purchaser's,  without  notice,  legal  estate  protects,  Ch.  XV.  s.  1. 

Mere,  is  postponed  to  prior  equities,  Ch.  XV.  s.  2. 

As  to  chosesvn,  action,  776. 

Registered,  yet  subsequently  registered  legal  title  prevails,  780. 

Purchaser  of,  when  protected  against  prior  bankruptcy,  777. 

Notice  of,  whether  should  be  given,  ih. 

Purchaser  need  not  accept,  1009. 

Unless  he  purchase  from  the  Court,  1095. 

EQUITY. 

Proof  of  proceedings  in,  293. 
And  Law,  election  between,  677,  889,  909. 
Damages,  when  awarded  in,  705  et  seq. 
Suit  in,  a  disturbance,  716. 

EQUITY  OF  REDEMPTION. 

Mortgagee  may  buy  from  mortgagor,  29,  226,  251. 
But  cannot  contract  for,  at  date  of  loan,  226. 
When  barred  under  3  &  4  Will.  IV.  c.  27,  360. 
How  affected  by  judgments,  421,  431,  436. 

-by  crown  debts,  453. 
Purchase  of,  an  investment  not  sanctioned  by  Court,  613. 
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EQUITY  OF  EEDEMPTION— (codiinMed). 

Purchase  of,  by  tenants  in  common  of  moi-tgage,  845. 
Notice  to  be  given  to  mortgagee,  on  purchase  of,  635. 
Stamp  duty  on  purchase  of,  482,  637. 

Mortgage  debt,  how  borne  as  between  purchasers  representa- 
tives, 748. 
Purchaser  of,  enters  into  what  covenants,  511. 
Purchase  of,  by  mortgagee,  effect  of,  838  et  aeq. 

EQUITIES. 

Under  contract,  cannot,  before  conveyance,  be  enforced  against 
stranger,  228,  752. 

EQUIVOCAL. 

Terms  of  agreement,  a  reason  for  refusing  costs,  1036. 

EEASUEES,  &c. 

Presumption  as  to,  in  deeds  and  wills,  382. 

EREOR. 

In  description  of  parcels,  130,  487,  598. 

In  description  of  parcels,  what  covered  by  ordinary  condition, 

695,  699. 
In  scale  of  plan,  487. 
In  decree  for  sale,  effect  of,  1108,  1110. 
Whether  purchaser  need  wait  to  have  rectified,  1095. 
Clerical,  in  agreement.  Court  will  correct,  214. 
Correction  of,  in  signed  agreement,  its  effect,  218. 

ESCHEAT. 

Follows  on  attainder,  10. 

None  of  equitable  estates,  233. 

Of  trust  or  mortgage  estates,  provision  against,  540,  861. 

ESTATE. 

General  description  of,  in  agreement,  sufficient,  203. 

Is  bound  by  contract  of  trustee  for,  or  donee  of  power  of,  sale, 

228. 
Case  of  purchaser  buying  his  own,  738. 

or  one  which  has  no  existence,  739. 
or  which  is  utterly  worthless,  ib. 
Clause  in  conveyance,  effect  of,  496,  and  see  813. 
Conflicting  claimants  of,  agreement  between  for  sale  and  division 

of  proceeds  is  a  conversion  into  personalty,  239. 
Part  of,  vendor  compellable  to  convey  with  abatement,  when, 
976  et  seq. 

ESTATE  TAIL. 

Remainders  expectant  on,  when  barred  under  3  &  4  Will.  IV. 

c.  27,  368  et  seq. 
Of  married  woman,  subject  to  a  jointure  term,  whether  legal  or 
equitable,  529. 

c  u  2 
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ESTATE  TAIL— {continued,). 

Enrolment,  (fee,  of  assurances  to  bar,  629  et  seq. 
Barred  by  fraud,  remedy  of  remainderman,  693. 

ESTIMATION. 

Quantity  stated,  described  as  being  by,  597. 

ESTOPPEL. 

By  acceptance  of  possession  from  landlord,  234. 
Whether  any,  by  recital  of  vendor's  title,  480,  715. 
"When  by  recital,  742. 
By  attornment  of  mortgagor,  743. 

As  between  lessee  and  mortgagor,  where  mortgagee  does  not 
concur  in  lease,  811. 

ET  C^TEEA. 

Its  eflfect  in  rendering  contract  uncertain,  204,  946. 

EVASION. 

Of  stamp  laws,  agreement  in,  is  Toid,  221. 

EVICTION. 

What  covered  by  covenant  for  quiet  enjoyment,  720. 
Damages  for  breach  of  covenant,  how  afifected  by  purchaser's, 

725. 

EVIDENCE.    See,  Negative. 

Of  verbal  declarations  at  time  of  sale,  101. 

Copies  of  deeds,  when  admissible  in,  130. 

Conditions  restricting  purchaser's  right  to,  131  et  seg.,  139. 

respecting,  what    necessary  in  various  cases,   149 

et  seq. 
as  to  recitals  being,  134. 
as  to  deeds  twenty  years  old  being,  135. 
as  to  statutory  declarations  being,  135. 
Of  identity  of  parcels,  condition  as  to,  140,  141. 

covers  mere  deficiencies  in  evidence,  140. 
not  repugnances  or  absence  of,  140,  141. 
Of  covenants,  &c.,  on  lease  having  been  performed,  154. 

how  usually  framed  and  what  it  ex- 
tends to,  154,  155. 
Parol  admissible  to  explain  imperfect  reference  in  documents 
constituting  agreement,  209. 
to  prove  that  agreement  was  conditional,  213. 
Called  for  within  limited  time,  objections  on,  148. 
Non-production  of,  its  effect  on  claim  to  interest,  678. 
Whether  purchaser  precluded  from,  may  require  information, 

149. 
Statement  of,  should  accompany  abstract,  281. 
Of  existence  and  genuineness  of  abstracted  documents,  what 

necessary  or  admissil>Ie,  287  et  seq. 
Deficiencies  in,  when  supplied  by  presumption,  299  et  seq. 
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EVIDENC  E—(eonUmied). 

May  be  lequired,  of  what  facta  in  title,  not  documentary,  304  et 

seq. 
Deficiencies  in,  when  supplied  by  presumption,  308  et  seq. 
Ordinary,  of  material  facts,  321  et  seq. 
In  matters  of  pedigree,  &c.,  by  declarations,  322,  323. 
Defects  in,  how  far  remedied  by  Statutes  of  Prescription  and 

Limitation,  331  et  seq. 
Unnecessary,  danger  of  requiring,  394. 
Further,  no  bill  for,  after  conveyance,  742. 
Deed,  not  properly  stamped,  is  inadmissible  as,  635. 
Of  vendor's  intention  to  abandon  lien,  what  sufficient,  675. 
Of  intention,  cannot  at  Law,  cut  down  parcels,  681. 
Of  professional  adviser,  cannot  prove  notice,  804. 
Parol  payment  of  consideration,  proveable  by,  against  nominal 
purchaser,  852. 
may  prove  a  joint  purchase  to  be  a  tenancy  in  common, 

845. 
may  prove  apparent  conveyance,  a  mortgage,  852. 
What  will  rebut  presumption  of  advancement,  854. 
Parol,  may  rebut  presumption  of  resulting  trust,  859,  860. 
What  will  prove  application  of  trust  money,  862. 
Parol,  agreement  how  affected  by,  Ch.  XVII.  s.  4,  Ch.  XVUL 

ss.  7  &  8. 
Amendment,  Act  for,  296,  885. 
On  applications  under  Settled  Estates  Acts,  1066. 
Necessary,  refusal  to  furnish,  its  effect  on  costs,  1035. 

EXAMINATION. 

Of  abstract  with  deeds,  expenses  of,  142,  289. 

may  be  made  before  taking  opinion  on 

title,  283,  375. 
but  as  a  rule  should  be  deferred  till 

afterwards,  283. 
matters  to  be  observed  in,  381. 
Of  married  women,  before  taking  acknowledgment,  526. 

EXCESS. 

In  sale  for  limited  purpose,  purchaser  not  affected  by,  61. 

its  effect  as  to  conversion  of  surplus 
proceeds,  241. 
Inquantity,whethervendor  can  claim  compensation  for,  591  etseq. 
Not  after  conveyance,  679  et  seq. 

Of  purchase-money,  whether  a  purchaser's  defence,  990  et  seq., 
993. 
no  gi'ound  for  discharging  purchaser  under 

decree,  1113. 
no  relief  against,  after  conveyance,  735. 

EXCHANGE. 

Power  of  sale  and,  when  may  be  accelerated,  55,  56. 
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EXCHANGE— (comiiwMed). , 

Power  of,  authorises  enfranchisement,  70. 

whether  it  authorises  partition,  ib. 
Title  to  estates  held  under,  266  et  seq. 
Of  charity  lands,  double  title  should  be  shown,  267. 
Of  lands  of  different  tenures,  by  commissioners,  1047. 
Title  depending  on  validity  of,  ib. 

EXECUTION. 

Alteration  of  agreement  after,  218,  887. 

Alteration  of  conveyance  after,  stamps  how  affected  by,  647. 

Of  title  deeds,  when  vendor  must  prove,  289. 

mode  of,  should  be  attended  to,  in  examining  ab- 
stract, 381. 
Of  conveyance,  Ch.  XIII.  ss.  1,  5. 

by  purchaser,  not  necessary  to  enable  him  to 
sue  on  vendor's  covenants,  730. 
Vendor  pays  for,  647. 

Defective,  of  power,  when  relieved  against  in  Equity,  768,  915. 
What  might  be  taken  in,  under  old  law  of  judgments,  420  et  seq. 
Creditor,  taking  debtor's  body  in,  discharges  judgment,  442. 
Unusual,  of  deeds,  when  notice  of  fraud,  793. 

EXECUTOR. 

Cannot  buy  testator's  estate,  29. 

As  to  sales  by,  Ch.  II. 

Whether  he  can  sell,  after  bill  filed  for  administration,  52. 
before  decree,  ib. 

Power  of,  to  sell  under  charge  of  debts,  52,  53,  564  et  seq. 

Time  allowed  for  selling  under  implied  power,  52  et  seq.,  566. 

Sabm  V.  Sea^e,  remarks  on,  53. 

Selling   under    implied   power,  whether  he  can  pass  the  legal 
estate,  567. 

Whether  he  shoidd  concur  in  a  sale  by  beneficial  devisee  subject 
to  a  charge  of  debts,  568  et  seq. 

Acting  as  auctioneer,  cannot  charge  commission,  165. 

Need  not  be  named  in  agreement,  191. 

Probate  Act  Book,  proves  appointment  of,  297. 

Compelled  to  enter  into  special  covenants,  505. 

Assignment  of  term,  by  one  of  several  executors,  or  before  pro- 
bate, valid,  532,  and  see  648. 

Power  of,  over  chattel  specifically  bequeathed,  548. 

Can  give  good  discharges,  unless  purchaser  has  notice  of  breach 
of  trust,  648,  552. 

Whether  he  can  release  estate  from  charge  of  debts,  553,  567. 

Disclaimer  of,  remedied  by  statute,  when,  658. 

Of  vendor,  purchase-money  should  be  paid  to,  554. 

Contract  for  sale  by  one,  whether  enforceable  against  his  co- 
executors,  914. 

Not  allowed  to  bid,  on  sale  in  administration  suit,  1082. 
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EXECUTOB^(ccm<wwed). 

Of  lessee,  entitled  to  indemnity  from  purchaser,  1104. 

And  see  Representatives  and  Fiduciary  Character. 

EXECUTORY  INTEREST. 
In  land  may  be  sold,  225. 

EXECUTORY  INSTRUMENT. 

Doubtful,  or  voidable,  purchaser  how  far  bound  by  notice  of, 

786,  807. 

EXEMPLIFICATION. 

Evidence  of  Fine  or  Recovery,  292. 

EXPECTANCY. 

As  to  sale  of,  223,  226. 

EXPENDITURE. 

By  vendor,  after  contract,  for  whose  benefit,  230,  n.,  234,  595. 

In  improvements,  purchaser  when  allowed,  in  account,  39,  403, 
735,  832—834. 

In  improvements  on  property  of  wife  or  child,  valid  as  against 
assignees  in  bankruptcy,  859. 

When  recoverable  at  Law  by  piirchaser,  726,  735,  870. 

Purchaser  when  protected  in  Equity,  against  persons  encourag- 
ing, 770. 

No  performance  of  agreement  to  buy  and  settle  land,  863. 

By  joint-purchaser,  he  has  a  lien  for,  when,  847. 

When  a  part-performance,  in  Equity,  937  et  seq.,  941. 

EXPENSES. 

Usually  borne  by  vendor,  condition  for  payment  of,  by  pur- 
chaser, 142,  143. 
May  be  used  by  fiduciary  vendor,  sembk,  157, 168. 
Of  purchaser,  to  be  provided  for,  on  sale  to  railway  company,  192. 
Of  examination  of  abstract,  283. 
Of  producing  and  inspecting  deeds,  374. 
Prior  to  contract,  whether  railway  companies  need  pay,  651  et 

seq. 
What  recoverable  by  purchaser,  in  action  at  Law,  869. 
What  allowed  to  first  purchaser,  if  biddings  opened,  1090. 
And  see  Costs  amd  Expenditure. 

EXPIRATION 

Of  term,  agreement  for  lease,  whether  enforced,  998. 

EXPLANATION. 

Of  suspicious  circumstances,  or  adverse  notice,  305,  306. 

Of  deeds  not  being  forthcoming,  772,  794. 

Of  written  contract  by  parol  evidence,  how  far  admissible,  881. 

EXTENT. 

On  Crown  process,  its  effect  before  conveyance,  233. 
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EXTINGUISHMENT. 

Of  charges,  on  purchase  by  incumbrancer,  464,  838,  861,  n.  (u). 
Parol  of  written  agreement,  inadmissible,  101. 
Of  power,  title  depending  on,  1047,  1048. 
Of  rent-charge  by  non-payment,  371. 

EXTRACTS. 

Official,  of  Fines  and  Eecoveries,  not  strictly  evidence,  292. 
Prom  parochial  and  general  registers,  how  far  evidence,  321 

et  seq. 
how  verified,  321,  n.  (d). 

FACT. 

Material  to  title,  and  not  apparent  on  the  deeds,  vendor  must 
disclose,  85. 

Material  to  title,  what  is,  87. 

False  statement  of,  what,  by  vendor,  may  avoid  contract,  92. 

Increasing  value  of  property,  purchaser  need  not  disclose,  97. 

AUter,  if  it  increase  vendor's  interest  in  property,  ib. 

Matters  of,  stated  in  conditions,  must  be  proved,  138,  149. 

Instrument  produced  simply  to  establish,  need  not  be  ab- 
stracted, 275. 

Matters  of,  what  to  be  proved  in  support  of  title,  304  et  seq. 

Deficiencies  in  evidence  of,  supplied  by  presumption,  308  et  seq. 

How  ordinarily  proved,  321  et  seq. 

Notice  of,  as  affecting  property,  is  notice  of  connected  facts,  790 
et  seq. 

FAILURE. 

Of  issue^  how  proved,  319. 

Of  contingent  consideration,  before  completion,  231,  993,  1086, 

1087. 
Of  subject-matter  of  contract,  yet  account  directed  in  Equity, 

1025. 

FALL.     See  Coppice. 

Of  timber,  when  matter  for  compensation,  229,  406. 
Of  buildings  contracted  for,  purchaser  pays  for  consequent  da- 
mage, 231,  1093. 

FALSE  DEFENCE. 

Its  effect  on  costs,  1036. 

FAMILY. 

Declarations  by  members  of,  evidence  of  pedigree,  320,  322. 

FAMILY  ARRANGEMENT. 

Money  payable  as  part  of,  not  liable  to  duty,  639. 

General  validity  of,  689,  815. 

"What  is  a,  690. 

Not  a  sale  of  reversionary  interest,  within  the  old  rale  as  to 

adequacy  of  consideration,  687,  689. 
What  a  sufficient  part  performance  of,  943. 
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FARM. 

Includes  what,  112. 

FATHER. 

Holding  infant's  estate,  presumed  to  hold  as  guardian,  355. 
Purchase  by,  in  name  of  child,  an  advancement,  853  et  seq. 
Arrangements  between,  and  son,  their  validity,  687,  689  et  seq. 

FAULTS. 

Sale  with  all,  83,  84,  86. 

FEE  SIMPLE. 

Vendor's  interest  if  unexpressed,  presumed  to  be,  104. 

FEES.    See  Steward. 

FELONS. 

How  far  incapable  to  sell  or  buy,  10,  23. 
Effect  of  pardon  of,  10,  11. 
Forfeiture  of  leaseholds,  &c.,  of,  11. 

Compulsory  purchase  of  realty  of,  its  effect  as  to  conversion, 
240. 

FEMALE. 

Elderly,  presumption  against  her  having  issue,  320. 

FEME  COVERT.    See  Married  Woman. 

FENCES. 

Out  of  order,  compensation  -when  to  be  made  for,  596. 
Liability  to  maintain,  a  defect  in  title,  986. 

FEOFFMENT. 

Customary,  by  infent,  still  valid,  3,  u. 
By  lunatic,  now  inoperative,  semhh,  6. 
By  a  corporation,  484. 
Common  conveyance  in  Australia,  ib. 

FIAT  IN  BANKRUPTCY. 
Not  notice,  796. 

Must  issue  -within  twelve  months  after  act  of  bankruptcy,  773. 
Was  held  to  issue,  -when,  773,  n.  (o). 
Annulled,  purchases  under,  774. 

FICTITIOUS. 

Sale  by  trustee,  set  aside,  55. 

Name,  opening  biddings  in,  its  effect,  1091. 

FIDUCIARY  CHARACTER. 

Persons  filling  cannot  generally  purchase  the  estate,  24,  25. 
General  rule  applies  in  what  cases,  26  et  seq. 
Incompetent  purchaser  bound  at  option  of  parties  interested,  32. 
General  rule,  when  inapplicable,  or  but  partially  applicable, 

32—35. 
How  far  it  affects  trustees,  33. 

trustees  for  sale,  36. 
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riDUCIAEY  GB.AHACT:E,B^(conUnued). 
Eisk  incurred  by  disqualified  purchaser,  38. 
On  what  terms  reconveyance  decreed,  39. 
Or  estate  ordered  to  be  resold,  40. 
Purchaser,  having  made  a  profit,  must  refund  it,  ib. 
General  rule  respecting  costs,  41. 
Time  allowed  for  impeaching  sale,  ib. 
When  time  begins  to  run,  42. 
Confirmation  of  voidable  purchase,  43. 
As  to  sales  by  persons  filling,  Ch.  II.  ss.  1,  2,  3,  &  4. 
Should  advertise  sale,  61. 
As  to  purchases  by  persons  filling,  Ch.  II.  s.  5. 
Cannot  allow  compensation  for  their  own  errors,  129. 

break  off  binding  contract,  62. 
May  have  estate  valued,  70. 
Should  show  marketable  title,  75,  and  see  158. 
Allowed  costs  of  consulting  counsel,  160. 
May  sell  under  special  conditions,  157, 159. 
Acting  prudently,  not  liable  for  loss  through  auctioneer,  166. 
Enter  into  what  covenants,  157,  504  et  seq. 
Should  themselves  receive  the  purchase-money,  602,  but  see  657. 
And  should  all  join  in  signing  receipt,  557. 
On  sale  by,  apparently  regular,  purchaser  need  not  investigate 

collateral  questions,  798. 
Contract  by,  not  enforced,  if  amounting  to  a  breach  of  trust, 

959. 
riNE. 

On  renewal,  stated  by  vendor  to  be  "small,"  91. 
Joint  purchaser,  paying,  has  a  lien  for,  847. 
Manorial,  alleged  misdescription  of,  100. 
right  to,  after  contract,  229,  n. 
Need  not  be  noticed,  on  sale  of  copyhold,  107. 
On  his  own  admittance,  purchaser  pays,  649. 
Not  claimable  before  admittance,  650. 
Manorial,  right  to,  as  "  rents  and  profits,"  how  determined, 

1102. 

FINE  AND  EECOVEEY. 

By  lunatic  were  binding,  when,  6. 

How  proved,  292. 

Proof  of,  under  statute,  293. 

Defects  in,  when  remedied  by  statute,  778. 

Fine  and  non-claim,  equitable  right  to  bar  adverse  claims  by, 

•  755,  n.  (i). 

PINES  AND  EECOVEEIES  ABOLITION  ACT, 
Lunatic  cannot  convey  under,  6. 
Married  woman  may  convey  under,  7,  522  et  seq. 
And  can  contract  under,  6,  915. 
By  tenant  in  tail  of  freeholds  or  copyholds,  629  et  seq. 
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FIEE. 

Purchaser  after  contract  bears  damage  by,  230,  974, 1093,  and 

see  1086. 
Vendor  need  not  insure  against,  230. 
Policy,  who  entitled  to,  744. 

riRM. 

Partner  in,  how  affected  by  fraud  of  co-partner,  352. 
Affected  by  disability  of  co-partner  as  to  buying,  26. 
Or  charging  expenses,  &c.,  661. 

FISH. 

Tithes  of,  excepted  from  Commutation  Act,  328. 

Eight  of  riparian  proprietor  to,  336. 

Eight  to,  when  a  profit  d  prendre,  within  Prescription  Act,  343. 
FIXTUEES. 

Conditions  as  to  payment  for,  121. 

By  valuation,  206. 

Tenant  may  sell  to  landlord  by  parol,  190. 

Price  of,  liable  to  ad  valorem  duty,  481,  638. 

Will  pass  by  conveyance,  though  not  specified,  491. 

Sometimes  sold  separately  from  the  freehold,  ib. 

What  are,  491  et  seq. 

As  to  interest  on  valuation  of,  during  delay  in  completion,  581. 

FLUCTUATING. 

Value  of  property,  may  make  time  essential,  385. 

its  effect,  if  there  is  delay  in  seeking  relief, 
998. 
Body,  fact  of  vendors  being,  may  make  time  essential,  385. 

FOOTPATH. 

Existence  of  a  patent  defect,  83, 106,  990. 

And  not  a  sufBcient  defence  to  purchaser,  990,  sed  qu. 

FOECIBLE. 

Entry,  an  acceptance  of  title,  399. 

FOEECLOSUEE. 

Suit  for,  whether  within  3  &  4  Will.  IV.  c.  27,  364. 

Whether  the  appropriate  equitable  remedy  for  judgment  credi- 
tor, 437,  1081. 

Or  for  equitable  mortgagee,  1080. 

Sale  when  ordered  in,  1079  et  seq. 

And  on  what  terms,  1079,  1080. 

Mortgagee  selling  after,  cannot  enforce  collateral  securities,  840. 

Mortgagor,  in  suit  for,  may  be  declared  trustee  for  mortgagee, 
542. 

FOEEIGN  LANGUAGE. 

Agreement  written  in.  Courts  receive  evidence  of  interpreta- 
tion, 881. 
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FOHFEITURE.    See  Deposit. 
By  treason,  felony,  &c.,  11,  12. 
Of  deposit,  condition  for,  its  effect  at  Law  and  in  Equity,  148, 

149. 
Of  Lease,  when  objections  barred  by  the  ordinary  condition, 
154,  155. 
Crown  cannot  waive,  by  accepting  rent,  165,  n. 
licence  to  commit,  its  effect  under  22  &  23  Viet.  o.  35, 

747. 
waiver  of,  its  effect,  ib. 
Of  lease,  act  by  tenant  amounting  to,  a  part  performance  of 

agreement  to  buy  the  freehold,  semble,  938. 
But  is  a  defence  to  suit  to  compel  grant  of  lease,  999. 
Agreement  which  would  lead  to,  not  enforced,  962. 

where  there  is  a  conflict  of 
evidence  as  to,  999. 
Eeversioner  waiving,  subsequent  right  of,  to  enter,  357. 
Clause  of,  title  under,  1046. 

FORGED  INSTRUMENT. 

Purchaser  without  notice  under,  yet  protected  by  getting  in 
legal  estate,  757. 

FOEGETFULNESS. 

Trustee,  giving  wrong  information  through,  liable,  89. 

FORMAL.    See  Notice. 

FORMALITIES. 

Of  deeds  may  be  presumed,  302. 

notwithstanding  mutilation,  ib. 
but  not  if  required  by  Law  on 
grounds  of  general  policy,  303. 
Want  of,  in  execution  of  powers,  when  supplied  in  Equity,  768. 

when   supplied  by  22   &    23 
Vict.  c.  35,  ib. 
Want  of,  when  supplied,  in  contract  by  married  woman,  915, 

FRAUD. 

By  infant  or  married  woman,  when  relieved  against,  3, 10,  21, 

22,  414,  769. 
In  exercise  of  power  of  sale,  avoids  sale,  55. 
Must  be  shown,  in  action  against  stranger  for  misstatement,  94. 
A  ground  for  avoiding  contract,  96. 
Of  vendor,  a  defence  in  action  against  auctioneer,  or  agent  for 

deposit,  164,  172. 
Concealed,  when  Statute  of  Limitations  begins  to  run,  in  cases 

of,  352,  835. 
Of  one  member  of  firm,  affects  co-partner,  352. 
By  vendor,  incumbrancer  encouraging,  &c.,  postponed  in  Equity, 

414,  769. 
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FRAUD— (cowtmueri). 

In  barring  estate  tail,  remainderman  when  relieved,  693. 

Of  vendor,  purchaser  accepting  'defective  title  by,  relieved,  Ch. 
XIV.  s.  6. 

Of  agent,  principal  bound  by,  84,  733  et  serp 

Of  a  common  agent,  604,  n.  (d). 

Of  stranger  does   not   prejudice   innocent  purchaser  without 
notice,  756. 

Of  trustee,  &c.,  its  effect,  756. 

Of  married  woman,  binds  her,  when,  3,  10,  769. 

Purchaser  not  protected  by  legal  estate  obtained  by,  sembie,  764. 

Gross  negligence  may  be  treated  as  equivalent  to,  787,  788. 

Mere  suspicion  of,  does  not  affect  purchaser,  800. 
not  an  objection  to  title,  1013. 

Nor  render  title  doubtful,  ib. 

Of  his  own  professional  adviser,  whether  purchaser  has  implied 
notice  of,  803. 

Cases  of,  with  reference  to  production  of  documents,  806,  n.  (q). 

How  purchaser  guilty  of,  must  account,  if  sale  set  aside,  833. 

A  defence  at  Law  and  in  Equity,  887,  949,  966,  990,  995. 

"When  a  ground  for  decreeing  specific  performance  of  parol  con- 
tract, 936. 

Or  of  a  written  contract  with  parol  variations,  948. 

Bill  founded  on  unsubstantial  allegation  of,  when  dismissed 
with  costs,  929,  1033. 

Groundless  imputation  of,  its  effect  on  costs,  929,  1033,  1036. 

A  ground  for  setting  aside  sale  by  Court,  1092. 

In  proceedings,  purchaser  under  Court  when  not  affected  by,1110. 

FEAUDS,  STATUTE  OF. 

Written  agreement,  when  necessary  under,  Ch.  VI.  s.  1. 

What  sales  not  within,  183. 

Cases  within,  and  not  within,  the  4th  sect.,  186 — 189. 

What  informal  documents  may  constitute  agreement  within, 

Ch.  VI.  s.  3. 
Document  relied  on  must  consist  with  alleged  parol  agreement, 

201. 
What  is  a  sufficient  signature  within,  Ch.  VI.  s.  4,  and  see  171. 
Does  not  affect  right  to  waive  by  word  of  mouth  contract  not 

under  seal,  sembie,  888. 
Want  of  contract  sufficient  within,  when  supplied  in  Equity, 

Ch.  XVIII.  s.  7. 
Sales  by  auction  and  in  bankruptcy,  are  within,  183,  946. 
But  not  sales  by  the  Court,  183. 
Defence  under,  may  be  taken  by  demurrer,  947. 

or  by  answer,  though  admitting  the  agi-eement, 

947. 
or '  orally  at  the  hearing,  where   no  answer 
required,  ib. 
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FEAUDULENT  CONVEYANCES. 
What  are,  812  et  seq. 
As  against  creditors,  822,  827,  858  et  seq. 

what  are,  and  how  validity  to  be  tested, 
828  et  seq. 
Execution  of,  a  misdemeanor,  831. 
Who  may  set  aside,  825,  830. 
Subsequent  creditors  may  impeach,  when,  830. 

FEEE-BENCH. 

Wife's  right  to,  bound  by  husband's  contract,  when,  913. 
Attaches,  when,  254. 
Is  not  within  the  Dower  Act,  474. 

Is  not  defeated  by  statutes  making  real  estate  assets  for  pay- 
ment of  debts,  in  absence  of  express  charge,  571. 

FEEE  PUBLIC  HOUSE. 

What  is  not,  112. 

FEEEHOLD. 

Land  presumed  to  be,  if  tenure  not  stated,  104. 
If  land  sold  as,  prove  not  to  be,  defect  whether  fatal,  126,  984. 
be  liable  to  undisclosed  restrictive  covenants, 
whether  defect  fatal,  128. 
Instead  of  copyhold,  purchaser  need  not  accept,  126,  983. 
How  far  extendible,  under  old  law  of  judgments,  420. 

FEIENDLY  SOCIETIES. 

Assurances  to,  exempt  from  duty,  640. 

FRIVOLOUS. 

Objections  to  title,  danger  of  taking,  394, 

Defence,  must  be  disposed  of,  before  reference,  1005,  1006. 

FUND  IN  COUET.' 

Stop  order  on,  when  to  be  obtained,  90. 

FUNDS. 

Purchaser,  whether  affected  by  variation  in,  40,  178. 

on  purchase  from  Court,  1093,  and  see  1101. 
Loss  by  variation  in,  not  recoverable  at  Law,  870. 

FURTHER  ADVANCES. 

Vendor's  lien  extended  to,  668. 

FUETHEE  ASSUEANCE. 

Covenant  for,  a  usual  covenant,  499. 

whether  trustees  must  enter  into,  504. 
What  can  or  cannot  be  required  thereunder,  720. 
What  time,  <fec.,  allowed  for  executing,  721. 
Purchaser's  right  in  Equity  to,  Ch.  XIV.  s.  8. 

extends  to  an  interest  subsequently  acquired 
by  vendor,  when,  741. 


Digitized  by  Microsoft® 


INDEX.  1191 

FUETHEE  ASSUEANCE— (con«i(wtei). 

Enrolled  under  3  &  4  Will.  IV.  c.  74,  confirms  prior  voidable 
estate  created  by  tenant  in  tail,  743. 

rUETHEE  CONSIDEEATION. 

Order  for  reference  of  title,  should  reserve,  1008. 
Cause  to  be  set  down  on,  with  motion  to  discharge  certificate  iu 
favour  of  title,  1020. 

FUTUEE. 

Eight  to  property,  whether  abstract  showing,  shows  a  good  title 
at  Law,  263. 


GAVELKIND. 

Infant  may  convey  under  custom  of,  3. 

Lands  may  be  exchanged  by  commissioners  for  lands  held 

common  socage,  267,  n. 
Lands  are  within  Dower  Act,  474. 
Presumption  as  to  land  in  Kent  being,  302. 

GAZETTE. 

Evidence  of  bankruptcy,  773. 
Is  not  notice,  796. 

GENEEAL  DEVISE. 

Its  effect  on  prior  contract,  243. 

GENEEAL  BELIEF. 

Prayer  for,  what  to  be  obtained  under,  928. 

GENEEAL  "WOEDS. 

What  usually  inserted  in  a  conveyance,  480. 

Their  use,  ib. 

Not  out  down  at  Law  by  evidence  of  intention,  681. 

GLEBE. 

Eector  cannot  buy  the,  27. 

How  affected  by  judgments,  421,  425,  426  et  seq. 

GOODS. 

Mortgage  of  reversion  for  price  of,  692. 

Eight  of  stoppage  in  transitu,  &o.,  on  sale  of,  668,  n.  (c). 

GOODWILL. 

Stamp  duty  payable,  on  sale  of,  483,  638,  639. 
Contract  for  sale  of,  may  be  specifically  enforced,  when,  902. 
when  not  enforceable,  907. 

GOVEENOE. 

Of  charity,  cannot  buy  or  take  lease  of  charity  lands,  27. 

GRANDCHILD. 

Purchase  in  name  of,  an  advancement,  853. 
Whether  so,  if  he  be  illegitimate,  853,  n. 
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GRANT. 

From  Crown,  title  under,  how  to  be  abstracted,  273. 

condition  on  sale  of  property  held  under,  151. 

how  proved,  293. 

when  presumed,  299. 

purchaser  must  inspect  the  original,  375. 

title  against,  by  adverse  possession,  372. 
Of  easement,  when  presumed,  301. 
By  lord  of  manor,  presumed,  2  Yern.  517. 
Ancient,  modern  usage  admissible  to  show  what  passed  under, 

309. 
The  word,  not  to  imply  a  covenant,  516. 
Freehold  estate  in  possession,  lies  in,  486. 

GRANTOE. 

Of  annuity,  must  disclose  what  to  intended  grantee,  87, 

GRASS.    See  Crops. 

GROUND-RENT. 

What  it  is,  112. 

Want  of  title  to,  105,  127. 

Improved,  instead  of,  purchaser  need  not  take,  984. 

GUARANTEE. 

Of  solvency  must  be  in  writing,  95. 

That  estate  yields  a  specified  income,  92,  93. 

GUARDIAN. 

Enabled  by  statute  to  sell,  2. 
And  ward,  transactions  between,  15. 
Cannot  purchase  from  ward,  29. 
Ad  Utem,  may  not  bid  on  sale  by  Court,  1082. 
And  see  Statutory  Vendors. 


HANDWRITING. 

Evidence  of,  323,  n.  (r). 

HARDSHIP. 

A  defence  in  Equity,  961,  977,  994. 

Breach  of  trust,  when  a  defence  on  this  ground,  963. 

When  not  available  as  a  defence,  964. 

When  to  be  ascertained,  ih. 

Bill  dismissed  on  ground  of,  defendant  does  not  pay  costs,  1040. 

Whether  a  ground  for  discharging  purchaser  under  a  decree, 

1112. 
Its  effect  on  costs,  1036. 

HEIB.      See    Representatives,    Lunatics,    Infants,    MjIvrried 
Women. 
Infant,  may  sell  under  custom  of  gavelkind,  3, 
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HEIR — (continued). 

Need  not  be  named  in  contract  not  under  seal,  191. 

Eights  of,  under  contract,  Ch.  VII.  sa.  5  &  6. 

Of  equitable  vendor,  whether  a  necessary  party  to  the  con- 
veyance, 237. 

Adopting  ancestor's  parol  contract  for  sale  of  estate,  converts  it 
into  personalty,  239. 

Devisee  selling,  when  required  in  Equity  to  prove  will  against, 
306. 

On  sale  by,  or  by  party  claiming  under,  will  stated  to  be  in- 
valid must  be  produced,  306. 

Latent,  title  against,  under  Statute  of  Limitations,  369. 

Want  of  conveyance  by,  when  supplied  by  Trustee  Act,  535 
et  aeq. 

Lifant,  costs  of  procuring  conveyance  from,  648,  649. 

Purchaser  from,  must  see  to  payment  of  legacies,  but  not  of 
debts,  571. 

Expectant,  sale  of  reversion  by,  relieved  against,  when,  687 
et  seq. 

Customary,  may  sue  before  admittance,  724. 

When  entitled  to  sue  for  breach  of  covenants,  ib. 

When,  and  how  far,  liable  on  ancestor's  covenants,  728,  and  sec 
741. 

Selling  expectancy,  must  give  further  assurance,  742. 

Whether  registered  conveyance  by,  displaces  unregistered  con- 
veyance by  ancestor,  782. 

Of  settlor  on  marriage,  bound  by  limitations  to  collaterals,  816. 

Sale  by,  displaces  fraudulent,  but  not  merely  voluntary  convey- 
ance, 825. 

Of  purchaser  has  no  remedy  at  Law  upon  the  contract,  875. 

May  enforce  contract  in  Equity,  911,  925. 

Of  vendor,  is  bound  by  contract  in  Equity,  912. 

When  an  unnecessary  party  to  suit,  923. 

When  a  necessary  party,  925. 

When  title  must  be  established  against,  1014. 

HERBAGE. 

Exclusive  right  to,  whether  a  profit  a  prendre  within  Prescrip- 
tion Act,  344. 

HERIOTS. 

Liability  to,  undisclosed,  whether  fatal  to  contract,  106. 
Except  on  sale  of  copyholds,  or  manorial  freeholds,  107. 
Are  rent  within  the  3  &  4  Will.  IV.  c.  27,  348. 

HOUSE. 

"  Substantial  and  convenient,"  what  is  a,  112. 

Materials,  or  number  of,  misstated,  defect  is  fatal,  127. 

What  is  a,  under  Lands  Clauses  Consolidation  Act,  197,  and  see 

Addenda. 
What  is  "  part  of  a,"  within,  198,  n. 
VOL.  ir.  ^  ^ 
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HUNTING. 

Eight  of,  when  a  profit  a  prendre  under  the  Presoriptiou  Act, 
344. 

HUSBAND. 

Power  of,  over  wife's  chattels  real,  8,  529,  825,  916. 

May  annul  purchase  by  wife,  22. 

May  purchase  of  wife,  36. 

Signature  by  married  woman  in  surname  of  deceased,  sufficient, 

214. 
Assurance  or  abandonment  of  wife's  estate  by,  358. 
Covenants  for  title,  on  sale  of  wife's  estate,  503. 
Concurrence  of,  in  conveyance  of  her  estate,  when  dispensed 

with,  530. 
Contract  by,  for  sale  of  wife's  estate,  effect  of,  915,  916,  967. 

of  wife's  chattels  real,  whether  it  binds  wife  sur- 
viving, 916. 
Will  not  be  required  to  procure  her  concurrence,  semhk,  975,  see 

977. 

HUSBANDRY. 

Improper,  depreciation  by,  must  be  compensated  for,  596. 

by  purchaser,  a  reason  for  purchase-money  being 
paid  in,  1000. 


IDENTITY. 

Failure  of,  in  subject-matter  of  contract,  fatal,  127. 
Proof  of,  by  statutory  declaration  as  to  possession,  136. 
Condition  respecting,  140. 

covers  mere  deficiencies  in  evidence,  140. 
not  repugnances  or  absence  of  evidence,  ib. 
does  not  apply  when  part  of  property 

cannot  be  found,  ib. 
or  cannot  be  identified,  141. 
or  when  descriptions  are  inconsistent,  ib. 
Of  parcels,  and  individuals,  presumption  of,  309. 
Of  individuals,  whether  proveable  by  declarations,  &c.,  as  a 

matter  of  pedigree,  324.  * 

Latent  ambiguity  respecting,  may  be  removed  by  evidence  of 
intention,  882. 

IDIOT.    See  Lunatic. 

IGNOEANCE. 

Wilful,  may  be  constructive  notice,  when,  788. 

ILLEGAL. 

Agreements  cannot  be  enforced,  Ch.  VI.  s.  6. 
what  are,  221  et  seq.,  957. 
at  Law,  or  in  Equity,  887,  957. 
security  given  under,  is  void,  678. 
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ILLEGAL — (continued). 

Purpose,  concealed  from  vendor,  does  not  avoid  conveyance,  696. 
Omission  of  stipulation  supposed  to  be,  is  binding,  954. 
Allegation  in  answer  that  agreement  ia,  1039. 

ILLEGIBLE. 

Abstract  so  written  as  to  be,  need  not  be  received,  281. 
Agreement,  evidence  to  decipher,  881. 

ILLEGITIMACY. 

Of  child  born  in  wedlock  may  be  proved,  312. 
Does  not  rebut  presumption  of  advancement,  853. 
whether  so,  in  case  of  grandchild,  853,  n. 

ILLNESS. 

Covenant  for  further  assurance,  not  broken  by  refusal  to  con- 
vey on  the  gi'ound  of,  720. 

IMMATERIAL. 

Terms  of  agreement  need  not  be  proved,  944. 

IMPRISONMENT.    See  Duress,  and  966. 

IMPROBABLE. 

Claim,  possibility  of,  whether  title  bad,  1014. 

IMPROVEMENT,    See  Accounts,  Expenditure. 

Intended,  of  adjacent  land,  effect  of  plan  showing,  110. 
By  landlord,  parol  agreement  to  pay  for,  valid,  190. 
Purchaser's  expenditure  for,  when  allowed,  on  sale  being  set 

aside,  403,  693. 
Crown  debtor  not  entitled  to  allowance  for,  453. 
Promised,  of,  &c.,  refusal  to  execute,  a  defence  in  Equity,  952. 
In  estate,  after  contract,  belongs  to  purchaser,  230. 
Of  settled  lands,  under  Lands  Clauses  Consolidation  Act,  what 

authorised,  609. 
Value  of,  when  recoverable  by  purchaser,  on  conveyance  being 
set  aside  for  fraud,  <fec.,  735. 
what  allowed  on  purchaser  being  evicted  by  a  prior 

claimant,  832. 
whether  recoverable  under  covenants  for  title,  726, 730. 
made  prior  to  completion  of  contract,  whether  re- 
coverable by  purchaser,  870. 
Of  charity  property,  when  allowed  for,  693,  n. 

IMPROVIDENT. 

Contract  by  agent,  not  enforced,  960. 

INADEQUACY. 

Of  consideration,  when  a  ground  for  a  reconveyance,  684  et  seq. 
On  sales  of  reversions,  former  rule  respecting,  686,  991. 
Onus  of  disproving,  was  on  purchaser,  686. 

except  where  vendor  fixed  the  price,  ib. 

X  X  2 

Digitized  by  Microsoft® 


1196  INDEX. 

INAD'EQH  ACT— {continued). 

And  the  rule  applied  equally  in  case  of  a  mortgage,  ib. 
and  notwithstanding  perfect  bona  fides,  ib. 
But  applied  more  sparingly  where  price  depended  on  incalculable 

contingencies,  687. 
General  remarks  respecting  the  doctrine,  691,  692. 
Eecent  statute  respecting,  on  sale  of  a  reversion,  692,  991. 
How  determined,  690. 
When  a  defence  in  Equity,  990  ei  seq. 
Of  damages  at  Law,  the  principle  on  which  specific  performance 

is  decreed,  901. 
Its  effect  on  costs,  1036. 

INCAPACITY. 

To  sell  or  purchase,  Ch.  I. 

To  convey,  a  breacli  of  covenant  for  right  to  convey,  715, 

Of  defendants  to  contract,  a  defence  in  Law,  887. 

and  in  Equity,  956. 
Of  plaintiff,  whether  a  defence  in  Equity,  ib.,  et  957. 

INCAPACITATED  OWNiEES.     &e  Statutoet  Owners. 
Compulsory  purchase  from,  not  a  conversion,  240. 

INCIDENTS. 

All  legal,  presumably  accompany  estate,  104,  and  see  ib.,  n.  (j). 
INCLOSED  LANDS. 

Conditions  usually  requisite  on  sale  of,  150. 

Title  to,  265—267. 
IN  CLOSURE  ACT. 

Sales  under,  11. 

Commissioners  under,  validity  of  appointment  of,  presumed,  303. 
and  valuers   under,  cannot  purchase  land  in 
parish,  27, 

Provisions  of,  where  land  is  sold  before  allotment  is  made,  105. 

Conditions  as  to  award  under,  150. 

Provisions  of,  as  to  evidence  of  compliance  with,  266,  267. 

Award  under,  how  proved,  287. 

Title  under,  confirmed  in  certain  cases,  779. 
INCOME. 

Guaranteed  by  vendor,  92. 

Misstatement  as  to,  128. 

INCOME  TAX. 

Not  deducted  from  interest  paid  into  Court,  1093. 
Aliter  in  private  sales,  591. 

INCOMPETENT. 

Person,  bidding  by,  at  sale  by  Court,  1085. 
INCONSISTENT. 

Descriptions  of  parcels,  not  within  common  condition  respecting 
identity,  141. 
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INCOEPOEEAL, 

Hereditaments,  covenants  run  with,  714, 

INCREASE. 

Of  rent,  agreement  for,  must  be  in  writing,  190. 
Of  purchase-money,  575  et  aeq.,  591. 

In  value  of  estate,  purchaser  rescinding  contract,  cannot  claim 
for,  869. 

INOUMBEANCES. 

On  client's  estate,  counsel  cannot  buy  at  a  profit,  29. 

Effect  of,  on  power  of  tenant  for  life  to  consent  to  sale,  68. 

Vendor  must  disclose,  if  not  apparent  on  the  deeds,  85. 

Inquiry  respecting  what,  should  be  made,  88,  415  et  seq. 

Permanent,  should  be  noticed  in  particulars,  105. 

Condition,  as  to  indemnity  against,  143. 

Notice  of,  to  purchaser,  before  conveyance,  binds,  228. 

before  payment  of  the  whole  of  his  pur- 
chase-money, binds,  when,  755. 

Whether  imperfections  of  title,  or  matters  of  conveyance,  261 — 
263. 

Equitable,  satisfied,  whether  to  be  abstracted,  277 — 279. 
whether  to  be  registered  in  local  registry,  622. 

Subsisting,  should  be  abstracted,  280. 

And  trusts  for  payment,  diflerence  between,  351. 

On  land,  right  to  recover  when  barred,  362  et  seq. 

As  to  searches  for,  and  inquiries  respecting,  generally,  Ch.  XI. 

Whether  incumbrancer  bound  to  disclose,  to  intending  pur- 
chaser, 414. 

Fiduciary  vendors  covenant  against,  75,  504. 

As  to  the  discharge  of,  on  completion,  Ch.  XIII.  s.  2. 

Vendor  liable  for,  until  conveyance  executed,  542. 

Should  be  discharged  before  conveyance,  or  security  for  their 
discharge  given,  543. 

Discharge  of,  under  Lands  Clauses  Consolidation  Act,  545. 

Costs  of  discharging,  who  pays,  660. 

Purchaser,  when  liable  to  see  to,  562. 

Whether  they  can  be  paid  into  Court  under  Trustees  Belief 
Act,  607. 

Vendor,  whether  bound  to  get  in,  by  separate  deed,  461,  660. 

How  to  be  got  in,  on  sale  in  lots,  464. 

How  to  be  kept  on  foot,  464. 

Purchaser,  keeping  on  foot,  must  pay  expenses,  463,  661. 
buying  up,  738. 

What  may  be  discharged  out  of  purchase-money  paid  into 
Court  under  the  Lands  Clauses  Consolidation  Act,  608. 

Eefusal  to  remove,  a  breach  of  covenant  for  further  assurance, 

721. 
Eight  of  purchaser  to  pay  off,  after  conveyance,  out  of  unpaid 
purchase-money,  Ch.  XIV.  s.  7,  755,  756. 
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INCUMBRANCES— (coni!m«ed). 

Future,  purchaser  pays  interest  on  money  retained  to  meet, 

591. 
Legal  estate,  when  a  protection  against,  Ch.  XV.  s.  1. 
Concealed,  thrown  wholly  on  puisne  equitable  purchaser,  767. 

of  stranger,  when  relieved  against,  769. 
In  favour  of  charities,  rule  as  to  notice,  767,  826, 
What  is  notice  of,  Ch.  XV.  s.  5,  and  see  770. 
What  is  constructive  notice  of,  786,  788. 
Contribution  to,  835. 
Merger  of,  861,  n. 

Expenses  of  searches  for,  when  recoverable,  869. 
Affecting  enjoyment  of  estate,  a  defence  in  Equity,  985  et  seq. 
When  not  available  as  a  defence,  971. 

Application  of  money  in  discharge  of,  on  sale  by  Court,  1093, 
1098  et  seq. 

INCUMBEANCEB.  See  Claim,  Expenditure,  Incumbrances, 
Mortgagee,  Notice,  Priority. 

Whether  bound  to  disclose  incumbrance  to  intending  purchaser, 
414. 

Eeleasing,  covenant  by,  506. 

May  impliedly  agree  to  concur  in  sale,  534. 

Prior,  seeking  aid  of  the  Court,  must  be  prompt,  766. 

Equitable,  when  protected  against  subsequent  judgment  cre- 
ditor, 778. 

Mesne,  whether  let  in  by  purchase  of  equity  of  redemption  from 
mortgagor  by  first  mortgagee,  839. 

INDEMNITY. 

■  Against  charges,  &c.,  conditions  as  to,  143. 

its  effect,  144. 

Nature  of,  if  offered,  should  be  stated,  144. 

Mutual,  condition  for,  on  sale  of  leasehold  estate  in  lots,  156. 

Lessee,  entitled  to,  from  purchaser  of  term,  252,  511. 

By  mortgagee,  against  loss  of  deeds,  379. 

Covenant  for,  against  rent-charges,  507. 

Bonds  of,  how  construed,  508. 

Purchaser  must  enter  into  covenants  for,  when,  511. 

Vendor  when  entitled  to,  against  liability  to  produce  deeds,  618. 

Executor  of  lessee,  entitled  to,  on  sale  by  Court,  1104. 

Successive  assignees  of  lease  liable  to  give,  what,  744. 

Covenant  for,  does  not  run  with  land,  sembk,  701,  h. 

Vendor's  right  to,  its  effect  on  purchaser's  right  to  avoid  leases, 
&c.,  808. 

Neither  to  be  given  nor  taken  compulsorUy,  unless  by  agree- 
ment, 144,  981. 

Agreement  to  give,  enforced,  144,  744. 

Covenant  for,  insufficient,  in  case  of  annual  charges,  507. 
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INDIA. 

Land  in,  how  conveyed,  485. 

Assurances  of  land  in,  must  be  registered,  628. 

INDICTMENT. 

Lies  against  grantor  and  grantee  in  fraudulent  deed,  831. 

INDOESEMENT. 

On  deed,  should  be  examined,  381. 

Of  notice  of  conveyance,  on  leading  title  deed  retained  by  ven- 
dor, 634. 
Stamps  on  instruments  by,  219,  n.  («). 
On  deed,  that  it  is  a  duplicate,  721. 

INDORSED  RECEIPT. 

Unusual  position  of,  should  be  explained,  381,  793. 

Not  conclusive  as  to  payment,  in  Equity,  601,  668,  see  799. 

Is  counted  as  part  of  the  deed,  646. 

INFANT. 

How  far  incapable  to  sell  or  purchase,  2,  3,  4,  19 — 21. 

Election  of,  after  majority,  19. 

Confirmation  by,  ib. 

Estates  of,  whether  Court  can  sell,  2,  1075,  1078,  1079. 

in  cases  of  partition,  2,  1075. 
Sale  by,  under  custom  of  gavelkind,  3. 
Fraud  by,  relieved  against,  3,  21. 
Notice  of  sale  served  on,  is  valid,  64. 
Facilitating  fraud  by  vendor,  414,  769. 
Cestuis  que  trust,  trustees  for,  can  give  discharges,  when,  547 

et  seq. 
Trustees  and  mortgagees,  conveyance  by,  535  et  seq.,  1028, 1029, 

1106. 

Costs  of  obtaining,  648  et  seq. 
May  be  declared  trustee,  under  the  Trustee  Acts,  542. 
Incumbrancer,  encouraging  purchase  or  expenditure,  414,  769. 
Estate  of,  person  buying,  may  be  treated  as  bailiff,  834. 
Made  a  co-plaintiff  in  respect  of  adverse  or  inconsistent  right, 

no  decree,  921. 
Cannot  enforce  specific  performance,  but  other  party  cannot 

rescind  contract,  956. 
Conveyance  of  estate  of,  Judge  must  settle,  1027,  1103. 
Concurrence  of,  how  obtained  under  Settled  Estates  Acts,  1070. 
May  be  ordered  to  convey,  1105. 
Refusing,  attachment  may  issue  against,  1106. 

INFERENCE. 

Instrument  produced  merely  to  negative,  need  not  be  abstracted, 

276. 
Of  Law,  whether  bill  need  state,  927. 
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INFLUENCE. 

Undue,  sale  set  aside  on  ground  of,  15. 

purchases  set  aside  on  ground  of,  24. 
by  mortgagee  purchasing  from  mortgagor,  30. 
by  solicitor,  33,  34. 
Exercised  by  third  person,  purchaser  not  responsible  for,  681. 
INFOEMATION. 

Personal,  when  a  defence  in  Equity,  101. 
"Whether  purchaser  precluded  from  evidence  may  require,  149. 
Inhabitants  of  a  place,  cannot  buy,  eo  nomine,  16. 
INHERITANCE. 

Fiduciary  vendors  must  sell  timber,  &c.,  along  with,  60,  and 

see  1072. 
All  that  forms  part  of,  belongs  to  purchaser  from  date  of  con- 
tract, 229. 
Act,  statutory  presumption  as  to  stock  of  descent  under,  311. 
Owner  of  any  portion  of,  can  sue  on  covenants  for  title,  714. 
first  estate  of,  when  to  be  a  party  to  suit,  924. 
INITIALS. 

Signature  of  agreement  by,  sufficient,  214. 
INJUNCTION. 

Against  sale  by  fiduciary  vendors  rare,  76. 
Granted  against  waste  by  purchaser  in  possession  before  com- 
pletion, 166,  232,  1003. 
Against  exercise  by  vendor  of  his  legal  rights,  1004. 
Or  against  process  for  rent  by  landlord  vendor,  233. 
Not  against  mortgagee  contracting  to  sell  estate  and  suing  for 

mortgage  debt,  251. 
Against  judgment  creditor,  424. 
.  Against  payment  of  purchase-money  to  vendor,  571. 
Against  breach  of  covenant,  702. 

grounds  for  interference  of  Equity 
by,  702. 
Damages  in  lieu  of,  or  in  addition  to,  when  now  awarded,  705  et  seq. 
Against  action  for  deposit,  when,  870,  890, 1003. 
Against  action  for  want  of  title,  not  dissolved,  pending  refer- 
ence on  title,  890. 
Against  Eailway  Company,  409,  1002,  1003. 

INJUEY. 

To  property,  through  prior  act  of  vendor,  remedy  for,  753. 

IN  LOCO  PARENTIS. 

Purchase  by  one  standing,  an  advancement,  853. 
What  constitutes  the  relation,  853,  n. 

INQUIRY. 

Should  be  made  of  supposed  claimants  on  estate,  88,  413. 

of  tenants,  415. 
Of  trustees  of  real  estate  confers  no  priority,  89,  415. 
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INQUIE  Y— (continued). 

As  to  the  existence  of  undisclosed  easements,  &c.,  416. 

restrictive  covenants,  ib. 
As  to  title  deeds,  417,  621,  Ch.  XV.  s.  5,  772. 
Should  be  formal,  89. 

By  purchaser,  vendor  not  bound  to  answer  -what,  309. 
Of  vendor's  solicitors,  supposed  incumbrancers,  (kc,  413. 
Purchaser  fraudulently  abstaining  from,  case  of,  787—789, 
Purchaser  negligently  abstaining,  &c.,  793  et  seq.,  801,  and  see 

9S2,  988. 
For  title  deeds,  omission  to  make,  its  effect,  Ch.  XV.  s.  5. 
What  directed,  on  a  reference  as  to  title,  1008. 

INROLLED  DEEDS. 

Secondary  evidence  whether  admissible  in  proof  of,  130. 
When  search  should  be  made  for,  459. 
Purchaser,  whether  entitled  to  copies  of,  620. 

INROLMENT. 

Of  award   under    Inclosure  Act,  want  of,  how  remedied  by 

statute,  150. 
Of  conveyance  to  a  charity,  617,  627,  629. 

INSANITY.    See  Lunatic. 
Evidence  of,  622. 

Covenant  for  further  assurance  not  broken   by  inability  to 
convey  on  the  ground  of,  720. 

INSCRIPTIONS. 

When  evidence  of  pedigree,  323. 

INSOLVENCY. 

Of  auctioneer,  loss  by,  falls  on  vendor,  166,  179. 
Of  principal,  agent  need  not  disclose,  172. 
Of  party  to  contract,  does  not  avoid  it,  235. 
Proceedings  in,  how  proved,  293. 
Court  of,  when  to  be  searched,  418,  458. 
Of  purchaser,  a  ground  for  appointing  a  receiver,  1002. 
Of  vendoi',  purchaser  when  protected  against,  777,  779. 
Notice  of,  what  sufficient,  786,  796. 
INSOLVENT. 

How  far  incapable  to  sell  or  buy,  11,  23. 
Judgments  against,  law  respecting,  24. 
Assignees  of,  when  they  must  sell,  47. 

how  they  should  sell,  Ch.  II.  s.  2. 

might  sell  below  price  fixed  by  creditors,  72. 

might  sell  leaseholds  when,  and  as  they  pleased, 
47,  59. 

appointment  of,  to  be  registered,  when,  776. 
Purchaser,  assignees  of,  disclaiming,  estate  decreed  to  vendor, 

918. 
Described  as  "  a  man  of  large  property,"  by  vendor,  91. 
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INSPECTION. 

Of  prior  deeds  by  purchaser,  -where  sixty  years'  title  shown,  86. 
Of  property  by  purchaser,  its  effect  on  misdescription,  126. 
Of  lease,  should  be  allowed  to  purchaser,  106. 
Of  abstract,  prior  to  sale,  140. 
Oftitledeeds,  Ch.  IX.  s.  1. 

may  be  enforced  by  Statute,  380,and  seeCh.  XVII. 
8.  5. 

INSTALMENTS. 

Ad  valorem  duty  on  purchase-money  payable  by,  638. 
Purchase-money  payable  by  —purchaser  when  entitled  to  pos- 
session, 581. 

INSTRUCTIONS. 

Private,  to  agent,  effect  of,  168. 

Agent  exceeding,  principal  not  bound,  168,  169. 

Writing  sent  as,  may  amount  to  agreement,  213. 

INSUBANCE. 

Against  fire,  vendor  need  not  keep  up,  230. 
Who  entitled  to,  744. 
Covenants  for,  in  lease,  155. 

breach  of,  now  remedied  by  statute,  155. 
Title  depending  on  sufficiency  of,  1047. 

Life — ^policy  of  ;  purchaser  must  inform  vendor  of  death  of  the 
insured,  97. 

INTENTION. 

Of  author  of  trust,  test  of  trustees'  power  to  give  receipts,  546 

et  seq. 
Of  vendor,  as  to  lien  for  purchase-money,  may  be  shown,  675. 
Evidence  of,  cannot  at  Law  cut  down  general  words,  681. 
Of  parties  to  covenants,  is  to  be  collected  from  entire  deed,  723. 
Evidence  of,  when  admissible  at  Law,  in  aid  of  agreement,  882. 

INTEREST.    See  Accotints. 

On  surplus  sale  monies,  mortgagee  when  liable  to,  77. 
On  purchase-money,  condition  respecting,  116  et  seq.,  683  et  seq. 
may  be  reserved  according  to  ascending 
scale,  116,  118,  590. 
As  to  payment  of,  575  et  seq.,  740. 
On  mortgage  debt,  what  recoverable,  368. 
On  purchase-money,  what  recoverable,  577. 
Miscalculated,  vendor  cannot  claim  after  conveyance,  678. 
On  deposit,  not  recoverable,  165,  591. 
Payable  at  what  rate,  at  Law  and  in  Equity,  575. 
Whether  compound,  can  be  claimed,  ih.,  n. 
Payable  from  what  date,  576  et  seq. 
Where  no  time  fixed  for  completion,  578. 
How  may  be  enforced  by  vendor,  ih. 
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Where  the  estate  purchased  is  a  reveraion,  578,  579. 

On  purchase-money  may  be  set-off  against  mortgage  debt,  on 
purchase  by  mortgagee,  579. 

On  valuation  of  timber,  payable  from  what  date,  579  et  seq. 

Purchaser  evicted  can  recover,  when,  725,  730. 

Purchaser  can  recover,  at  Law,  on  breach  of  contract,  869. 

on  purchase  money  refunded  in  abatement,  601, 1026. 

Purchaser  allowed  what,  on  sale  of  reversionary  interest  being 
set  aside,  693. 
on   conveyance   being  rescinded    for 
fraud,  &c.,  735. 

Whether  allowed  on  money  refunded  on  appeal,  1030,  1045. 

Not  on  application  under  Lands   Clauses  Consolidation  Act, 
591,  617. 

After  usurious  rate,  may  be  reduced,  693. 

On  money  charged  on  land,  for  what  time  recoverable,  367. 

Pirst  purchaser  allowed,  if  biddings  opened,  1090. 

When  allowed  to  person  opening  biddings  and  outbid,  1091. 

Paid  into  Court  must  be  clear  of  income  tax,  1093. 

AUter  on  private  sales,  591. 

Of  vendor  in  property,  purchaser  must  disclose  facts  increasing, 
97. 

Of  vendor  and  purchaser,  and  their  representatives,  under  con- 
tract, Ch.  VII. 

Reversionary,  of  married  woman,  acknowledged  deed  passes 
what,  529. 

In  estate,  conveying  party  mistaking,  has  no  remedy,  679  et  seq. 

Subsequently  acquired,  purchaser  may  call  for,  740,  983. 

When  bound  by  contract  for  sale,  974. 

Partial,  when  vendor  bound  to  convey,  979. 

Contracted  for,  title  not  shown  to,  a  defence,  983,  984. 

INTERLINEATIONS. 

Presumption  as  to,  in  deeds  and  wills,  382. 
In  afiadavit  verifying  certificate  of  acknowledgment  by  married 
women,  their  effect,  525. 

INTERPLEADER. 

Order  for,  auctioneer  may  obtain,  in  respect  of  deposit,  164. 

INTERPRETATION. 

Of  agreement,  evidence  of,  admissible  at  Law,  881. 

INTERRUPTION. 

Under  Prescription  Act,  what  amounts  to,  346. 

INTESTACY. 

And  death  of  vendor  before  conveyance,  rights  of  heir,  Ch.  VIT. 

s.  5. 
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mTESTACY— (continued). 

And  death  of  purchaser  before  conveyance,  rights   of  heir, 

Ch.  VII.  s.  6. 
What  evidence  of,  can  be  required,  if  title  commences  with  con- 
veyance by  heir  at  law,  305. 
Or  in  other  cases,  306,  307. 
Proof  of,  how  far  vendor  bound  to  furnish,  308. 
How  proved,  311. 
If  doubtful.  Statute  of  Limitations  not  to  be  relied  on,  369. 

INTOXICATION. 

Of  party  to  contract,  its  effect,  956. 

INVALIDITY. 

Of  contract,  a  ground  of  defence  to  action  for  breach,  887. 

INVESTIGATION. 

Of  title,  should  be  expressly  precluded,  if  so  intended,  138,  139. 

on  sales  by  Court,  Ch.  XXI.  s.  4. 
Purchaser  neglecting,  has  constructive  notice  of  defects,  789; 

793. 
Costs  of,  when  recoverable  at  Law,  869. 

INVESTMENT.    See  Approbation,  Purchase-Money. 

Of  purchase-money,  fiduciary  purchaser,  whether  bound  by,  if 
sale  set  aside,  41. 
by  fiduciary  purchasers,  78. 
What  authorised,  for  fiduciary  purchasers,  78. 
Of  purchase-money,  who  bears  loss  on,  601. 
Of  deposit,  condition  for,  when  expedient,  114. 

or  purchase-money,  when  binding    on    purchaser, 
178,  601. 
Of  purchase-money,  and  declaration  of  trust,  discharge  pur- 
chaser, 548. 
Of  purchase-money,  on  sale  under  power  of  attorney,  606. 
Of  purchase-money  paid  by  Railway  Companies,  &c.,  608  et  seq. 
613. 
costs  of,  651  et  seq. 
By  trustees  in  general,  Ch.  II.  s.  5. 
Power  of  vai-ying,  whether  it  implies  a  power  to  give  receipts, 

559. 
By  father  of  his  own  money  along  with  settled  funds,  an  advance- 
ment, 857. 
Of  purchase-money  on  sale  by  Court,  purchaser  when  bound 
by,  1093,  1101. 

I.  0.  U. 

For  purchase-money,  vendor  may  sue  on,  although  conveyance 

acknowledge  payment,  678. 
Want  of  title  a  defence  to  action  on,  866. 


Digitized  by  Microsoft® 


IKDKX.  1205 

lUREGULAEITY. 

In  proceedings,  purchaser  from  Court,  whetlipr  affected  by,  1108, 
1109. 

IKRIGATIOF. 

Eight  to  use  water  for,  3:37, 

By  trustees,  under  Improvemeut  of  Laud  Act,  1864,  79. 

ISSUE. 

Failure  of,  ■when  presumed,  319. 
Presumption  against  aged  female  having,  320. 

ISSUE  IN  TAIL. 

Barred,  under  3  &  4  Will,  IV.  c.  27,  to  same  extent  as  tenant  in 

tail,  358,  359. 
Not  bound  by  agreement  by  tenant  in  tail,  264,  913. 


JOINT-PUECHASEfiS. 

What  duty  on  conveyance  to,  642. 

Eights,  &c.,  of,  under  conveyance,  Oh.  XVI.  s.  1. 

Advancing  more  than  due  proportion  of  purchase-money  have 

no  lien  on  the  estate,  847. 
Where  the  conveyance  is  taken  in  the  name  of  one  of  the  joint 

purchasers,  trust  may  be  pi'oved  by  subsequent  acts,  &c., 

849. 
Abandonment  of  contract,  by  one  of  several,  996. 
Of  estate  from  Court,  purchase-money  must  be  paid  entire, 

1093. 

JOINT-STOCK  COMPANIES. 

Before  complete  registration,  can  contract  only  sub  modo,  226. 

JOINT-TENANT. 

Contract  for  sale  by,  severs  joint-tenancy  in  Equity,  253,  913. 
Possession  by  one,  does  not  save  the  right  of  another,  357. 
Estate  of,  how  affected  by  judgments,  420,  431. 
Enters  into  what  covenants  for  title,  506. 
At  Law,  when  not  so  in  Equity,  Ch.  XVI.  s.  1. 
Lien  of,  on  estate,  for  expenditure,  &c.,  847. 
Dealing  with  property  for  purposes  of  trade,  holds  as  tenant 
in  common,  846. 

JOINT-VENDOES. 

Any  one  of,  several  can,  at  Law,  give  a  discharge  for  purchase- 
money,  605. 
Aliter  in  Equity,  ib. 

JOINTUEE. 

Eelied  on  in  bar  of  dower,  whether  title  to  land  must  be  shown, 

472. 
Eelease  of,  a  suflScient  consideration  for  settlement,  814. 
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JOURNEYS. 

Expenses  of,  condition  as  to,  142. 

To  examine  deeds,  374. 

To  estate,  allowed  on  opening  biddings,  1090. 

JUDGMENTS. 

Against  insolvents,  24,  417,  n. 
Satisfaction  of,  how  entered  up,  24. 

under  23  &  24  Vict.  c.  115,  449. 
Bind  purchaser's  interest  under  contract,  228. 
Against  vendor,  give  a  lien  on  unpaid  purchase-money,  233, 

543,  778. 
Should  be  abstracted,  280. 

Are  within  3  <fe  4  Will.  IV.  c.  27,  ss.  40  and  42,  364,  367,  n. 
Entering  up,  what  is,  425,  n.  (m). 
Vendor  cannot  be  required  to  search  for,  304. 
As  to  Beaching  for,  general  law  respecting.  Oh.  XI.  s.  2. 
Do  not  aflFect  purchasers,  &c.,  without  notice,  419,  424. 

unless  search  is  actually  made,  ih. 
Under  the  old  law,  what  they  did,  and  what  they  did  not,  affect, 
420,  421. 
docketing  was  necessary,  421. 

except  where  purchaser  had  notice  of 
undocketed  judgment,  422. 
how  affected  by  bankruptcy,  423. 
effect  of  after  contract,  424. 
Extended  legal  and  equitable  operation  of,  under  1  &  2  Vict.  c.  1 10, 

425,  426,  436. 
under  23  &  24  Vict. 

c.  38,  427. 
under  27   &   28  Vict, 
c.  112,i6.,  437  eiieq., 
1081. 
What  decrees  and  orders  have  the  effect  of,  428  et  aeg. 
What  property  of  the  debtor  they  affect,  under  new  law,  431 

et  seq. 
Discharged,  if  debtor  taken  in  execution,  442. 

but  not  by  release  of  part  of  the  land  charged,  443. 
How  affected  by  notice  of  prior  chai'ge,  441  et  seq. 
What  searches  should  be  made  for,  450. 

when  in  the  names  of  prior  owners, 
451. 
General  remarks  on  the  present  state  of  the  law  of,  451. 
Suggestions  for  its  improvement,  452. 
Creditors  by,  when  to  concur  in  conveyance,  469. 

not  purchasers  within  27  Eliz.  s.  4,  812. 

buying  part  of  the  lands  extended,  discharge  the 

judgment,  841. 
specific  performance  enforced  against,  912. 
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JUDGMENTS— (cowifinMerf). 

How  affected  by  purchase  of  part  of  debtor's  laud,  841. 

by  bankruptcy,  443. 
Against  purchaser,  vendor's  lien  is  a  protection  against,  677. 
Eefusal  to  remove,  a  breach  of  covenant  for  further  assurance, 

721. 
Are  subject  to  prior  equities,  778. 
Unregistered,  notice  of,  must  be  actual,  783. 
Eegistered,  are  notice  only  if  purchaser  search  register,  419, 

789,  795. 
Order  in  suit  for  payment  by  purchaser,  a  judgment  debt,  1026. 
JUEISDICTION. 

Land  out  of,  agreement  relating  to,  enforced,  903. 
Trustees,  &c.,  out  of,  conveyance  from.    See  Conveyance. 

KEYS. 

Of  house,  acceptance  of,  equivalent  to  possession,  400. 

LACHES.    See  Delay. 

LAKE. 

Joint  owner  of,  alienation  by,  253. 

LANDS  CLAUSES  CONSOLIDATION  ACT,  1845. 

Enables  incapacitated  owners  to  convey,  11. 

Subject  to  what  restriction  as  to  time  for  compulsory  purchases, 
49. 

As  to  sales  under,  by  trustees,  and  other  fiduciary  vendors,  72, 
73. 

Costs  of  reinvestment  on  sale  hy  trustees,  73. 

Or  by  municipal  corporations,  ib. 

Notice  under,  when  and  how  fai-  an  agreement  for  purchase,  50, 
195  et  seq.,  894,  909. 

Must  be  acted  on  within  reasonable  time,  199. 

Effect  of  counter  notice  under,  by  land  owner,  196. 

What  is  a  " house"  within,  197.    And  see  Addenda. 

What  is  a  "manufactory"  within,  198. 

Company,  on  sales  under,  pays  for  abstract,  260. 

Entry  and  possession  under,  by  Railway  Company,  before  com- 
pletion, 407  et  seq.,  895. 

Surveyor  under,  how  appointed,  408. 

Payment  into  Court  of  deposit,  under,  408  et  seq. 

where  laud  is  in  mortgage,  409. 
where  claimed  under  an  adverse 
title,  ib. 

Penalties  under,  for  unlawful  entry,  410. 

Compulsory  powers  under,  within  what  time  to  be  exercised, 
ib.,  894  et  seq. 
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LANDS  CLAUSES  CONSOLIDATION  ACT— (continued). 

The  word  "grant"  operates  as  au  implied  covenant  in  convey- 
ance under,  517. 

Conveyance  under,  by  promoters  of  undertaking  to  themselves, 
532. 

Conveyance  under,  statutory  forms  of,  463. 

Discharge  of  incumbrances  under,  545,  608. 

Purchase  of  other  lands  under,  608. 

Expenditure  in  improvements  under,  what  authorised,  609. 

Amount  of  purchase-money,  how  ascertained  under,  72,  573. 

Receipt  of  two  directors  a  suflScient  discharge  on  sale  of  super- 
fluous lands  under,  572. 

Payment  and  investment  of  purchase-moneys  under,  608  et  seq. 

General  practice  respecting,  612  et  seq. 

Assurance  of  land  under,  whether  to  be  registered,  624. 

Assurance  of  copyholds  taken  under,  to  be  entered  on  Court 
Eolls,  634. 

Payment  of  costs  under,  651  et  seq. 

of  interest  on  uninvested  purchase-money  under,  591 . 

Vendor's  rights  of  pre-emption  of  superfluous  lands,  696  et  seq. 

Omitted  interests,  provides  for  their  subsequent  purchase,  838. 

What  is  "  wilfal  refusal "  to  convey  within,  656. 

"What  is  "adverse  litigation"  within,  657. 

Petition  under,  on  whom  to  be  served,  and  who  pays  costs  of, 
657  et  seq. 

Eemedy  by  mandamus  under,  Ch.  XVII.  s.  9. 

LAND.    See  Covenant. 

Agreement  to  sell,  includes  vendor's  entire  interest,  104. 
Includes  what,  under  3  &  4  Will.  IV.  c.  27,  330,  348,  364. 
under  8  &  9  Vict.  c.  112,  268. 
under  30  &  31  Vict.  c.  48, 103,  n. 
Loss  of,  not  certainly  compensated  for  in  damages,  903  et  seq. 
"  For  building  purposes,"  what  is,  under  Lands  Clauses  Consoli- 
dation Act,  698. 
Accidentally  omitted  from  the  conveyance,  may  be  claimed  by 
purchaser,  739. 

LAND  DRAINAGE  ACTS,  11,  n. 

LANDLORD. 

Agreement  by,  with  tenant,  what  must  be  in  writing,  190. 
Agreement  by,  for  sale  of  land  to  tenant,  its  effect,  233. 
Purchase  by,  effect  of,  747. 

LANDOWNER. 

Notice  by,  to  company,  when  an  agreement,  50,  196  et  seq. 
must  be  acted  on  within  a  reasonable  time,  199. 
His  i-emedy  in  case  of  delay,  199,  n. 
Effect  of  counter  notice  by,  196, 197. 

how  lost,  197. 
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Rights  of,  as  to  deposit  made  by  company  before  entry,  408  et 

teq. 
Refusing  to  convey  to  company,  410,  and  see  656. 
Selling  to  company,  enters  into  what  covenants,  601. 
In  possession,  right  of,  to  money  paid  into  Court,  611,  612. 

LAND  REGISTRY  ACT. 

Title  under,  how  abstracted,  283. 

Assurance  of  land  under,  need  not  be  registered  in  local  registry, 

624. 
General  provisions  of,  1050  et  leq. 
Causes  of  its  failure,  1058. 
Report  of  Commissioners  respecting,  1059. 

LAND-TAX. 

Misdescription  as  to,  108. 

Is  presumptively  a  charge  on  property,  326,  989,  n. 

Merger  of,  326,  n. 

Redemption  of,  how  shown,  326. 

should  be  shown  on  abstract,  where  estate  is 

sold  free  from,  262. 
acts  for,  sale  under,  11,  326. 
In  cases  of  allotments,  see  Boehm  v.  Wood,  Turn.  &  R.  334. 
Fee  farm  rent,  in  nature  of,  how  disentailed,  632. 
Certain  defects  in  title  to,  removed  by  statute,  779. 
Apportionment  of,  on  severance  of  estate,  837. 
Of  wife,  power  of  husband  over,  917. 

LARGEST. 

Lot,  what  is,  132,  and  see  618. 

LATENT. 

Defects,  what  are,  83. 

must  be  disclosed  by  vendor,  84. 
Ambiguity  in  agreement,  evidence  to  remove,  882. 

LAW. 

Proceedings  at,  how  proved,  293. 

And  Equity,  plaintiff  must  elect  between,  when,  677,  869,  909. 

Remedies  at,  for  breach  of  contract,  Ch.  XVIL 

Results  of,  whether  to  be  stated  in  bill,  927. 

Inability  to  recover  damages  at,  whether  a  defence  in  Equity, 

973. 
Case  not  sent  to,  without  purchaser's  consent,  1009. 
costs  of,  1044. 

practice  of  sending  to,  now  abolished,  1010. 
Questions  of.  Court  more  readily  decides  against  purchaser  than 

questions  of  construction,  1011. 
Titles  held  good,  bad,  or  doubtful,  on  questions  of,  1046  et  seq. 
VOL.  n.  ^  ^ 
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LEASE. 

Premium  obtained  fraudulently  by  infant  for,  returned,  4. 
To  aliens,  past  and  present  Law  respecting,  17,  18,  and  see  Ad- 
denda. 
Infant  repudiating,  and  having  enjoyed  part  of  term,  cannot 

recover  premium  for,  21. 
Putting  up  of,  to  sale  by  assignees,  74,  252,  253. 
Notice  of,  whether  notice  of  all  its  contents,  86,  87,  and  see 

153, 
Covenants,  (fee,  in,  need  not  be  mentioned  on  sale  of,  106. 
how  should  be  noticed,  153. 
what  are  usual,  ib. 
what  run  with  the  land,  701,  n. 
But  there  must  be  no  misrepresentation,  &c.,  87,  108,  109. 
Eemoval  of  buildings,  when  to  be  stated  on  sale  of,  109. 
Misdescriptions  respecting,  when  fatal,  107,  108, 109. 
Reference  to,  on  sale,  106 — 109. 
Where  underlease  is  sold  as  a,  109,  127,  133. 
Opportunity  of  examining,  should  be  allowed  to  purchaser,  106, 

798. 
Conditions  usually  requisite,  on  sale  of,  153 — 156. 
What  to  be  by  deed,  &c.,  184. 

What  agreements  respecting,  must  be  in  writing,  ib. 
How  affected  by  contract  for  purchase  of  reversion,  234,  250. 
Eenewal  of,  by  vendor,  after  contract,  its  effect,  234. 
Or  by  contract  by  lessor  to  purchase  underlease,  252. 
Equitable  assignee  of,  in  possession,  bound  to  indemnify  original 

lessee  against  breaches  of  covenant,  262,  511,  and  see  744,  n. 
Title  to  be  shown,  on  sale  of,  269,  270,  and  see  Addenda. 
Whether  a  sufficient  root  of  title,  274. 
Ecclesiastical,  recitals  in,  when  evidence,  291. 
In  writing,  its  effect  on  rights  of  reversioner,  under  3  &  4  Will. 

IV.  c.  27,  357. 
Preparation  of,  when  a  waiver  of  lessor's  title,  397. 
Grant  of,  equivalent  to  possession,  400. 
How  far  liable  to  judgments,  420,  421,  427,  431. 

to  Crown  debts,  454. 
Of  copyholds,  when  extendible,  under  old  law,  420. 
Counterpart  of,  when  to  be  deposited,  619. 

when  presumptive  proof  of  lease,  300. 
What  to  be  entered  in  county  register,  623. 
Unregistered,  defect  not  supplied  by  registering  assignment, 

782. 
When  liable  to  ad  valorem  duty,  640. 
Building,  liable  to  what  duty,  640,  and  see  Addenda. 
Agreement  for,  in  conveyance, jio  additional  duty,  645. 
>•  Lessee  pays  costs,  of,  and  lessor's  solicitor  prepares,  650. 
Property  in,  rights,  ifec,  of  purchaser  after  conveyance,  745  et 
sej. 
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Next  estate  is  now  the  reversion,  747. 

Purchaser  of,  has  what  notice  of  lessee's  title,  798. 

Notice  of,  whether  notice  of  collateral  facts,  ib. 

Void  or  voidable,  purchaser  may  dispute  when,  807  et  seq. 

Act  for  confirming,  809,  n.  (i). 
Whether  vendor  may  set  aside,  for  his  own  benefit,  808. 
Granted  by   mortgagor,  without    concurrence  of   mortgagee, 

whether  lessee  bound  by  estoppel,  811. 
Agreement  to  assign,  how  not  to  be  performed,  983,  984,  986. 

to  grant,  whether  enforced,  although  term  expired, 
998. 
For  a  less  term  than  that  contracted  for,  purchaser  not  com- 
pellable to  accept,  984,  985. 
For  unnamed  lives,  agreement  to  grant  enforced,  945. 

LEASE  FOR  A  YEAR. 

Recital  of,  when  evidence,  291. 

Reference  to  Act,  dispensing  with,  unnecessary,  486. 

LEASE  AND  RELEASE. 
By  lunatic,  5. 

LEASEHOLD. 

Of  married  women,  assurance  of,  8,  529,  825,  916. 

Of  insolvent,  may  be  sold,  when,  and  as  assignees  please,  47, 

59. 
Described  as  fireehold,  variance  is  fatal,  126,  983,  and  see  979, 

983. 
Misdescribed  as  renewable,  not  a  question  of  title,  147. 
Generally  an  improper  investment  for  trustees,  78. 
Conditions  on  sale  of,  153  et  seq. 
BVeehold  title  must  be  shown  on  sale  of,  269. 
Except  in  what  cases,  ib. 
Renewable,  what  title  to  be  shown  to,  270. 
For  lives,  what  title  to  be  shown  to,  ib. 
Covenants  by  vendor  of,  503,  504. 

by  purchaser  of,  511 — 513,  843. 
Alienation  of,  by  executors,  532. 
Occupation  rent  to  be  paid  for,  instead  of  interest,  during  delay 

in  completion,  581. 
Covenants  for  title  run  with,  713. 
Not  within  the  Merger  of  Terms  Act,  268. 
Purchaser  in  possession  of,  should  pay  in  purchase -money,  1001. 
And  see  Lease,  Lessee,  and  Lessor. 

LEASES  AND  SALES  OF  SETTLED  ESTATES  ACT. 
Leases  by  committees  of  lunatics  under,  7. 
Sales  under,  12,  and  see  Ch.  XX.  s.  1. 
Minerals  may  be  reserved  on  sale  under,  1061. 
Dedication  of  roads,  &c.,  under,  1062. 

T  T  S 
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LEASES  AND  SALES,  &c.,  ACT— (continued). 

What  is  a  ''settlement"  and  " settled  estate"  within,  1062. 
Order  for  sale  under,  how  and  by  whom  obtained,  1063. 
Mode  of  procedure  under,  1065  et  seq. 
Application  of  sale  moneys  under,  1066. 

LEGACY. 

On  purchase  of,  what  notice  should  be  given,  89. 

Eight  to  recover,  when  barred  under  3  &  4  Will.  IV.  c.  27, 

364. 
What  is  a,  within  3  &  4  Will.  IV.  c.  27,  ib. 
Charged  on  land,  registered  judgment  charges,  semble,  432. 
Whether  within  the  18  &  19  Vict.  c.  15,  434. 
Is  charged  on  land  given  with  personal  estate  as  residue,  563. 
Payment  of,  when  purchaser  need  see  to,  545  et  seq.,  563. 
Assignment  of,  need  not  be  registered,  624. 
Duty,when  payable  on  proceeds  of  sale,  254. 

exercise  of  mere  discretionary  power  does  not  let  in  claim 
to,  255. 
Purchaser  of,  must  refund  for  payment  of  debts,  765. 
Expected,  charge  upon,  sustained  in  Equity,  742,  n. 

LEGAL  ESTATE. 

Dependent  on  precedent  conditions,  difficulty  attending  sale,  57. 
Trustee  of,  must  convey  to  trustee  for  sale  of  equitable  estate, 

76. 
How  far  a  protection  to  purchaser,  228,  424,  668,  754,  Ch.  XV. 

s.  1,  780. 
Conveyance  of,  when  in  infants,  &o.     See  Conveyance. 
Being  outstanding,  when  not  a  defect  in  title,  261. 

notice  of,  is  notice  of  its  trusts,  760,  792. 
when  purchaser  may  get  in,  755. 
But  abstract  must  show  in  whom  it  is  vested,  262. 
All  documents  affecting,  should  be  abstracted,  277,  278. 
Reconveyance  of,  when  presumed,  299,  1048. 
May  be  got  in,  under  Trustee  Acts,  in  what  cases,  534  et  seq. 
Trustees  of,  vendor  must  procure  to  convey,  975. 
Costs  of  getting  in,  how  to  be  borne,  648,  1036,  1037. 
Got  in  from  ud  satisfied  incumbrancer,  available  as  against  sub- 
sequent incumbrancers,  758. 
Whether  a  protection  to  a  purchaser,  if  got  in  from  a  dry  trustee 

having  notice  of  intervening  incumbrance,  758,  759. 
Trust  declared  of,  its  effect  if  transferred  to  purchaser,  759. 
Best  right  to  call  for,  when  it  gives  priority  in  Equity,  760. 
Vendor  restrained  from  conveying  away,  when,  1004. 

LEGATEE. 

Of  bond  debt,  can  set  aside  purchase  by  lunatic  testator  in  con- 
sideration of  release  of  debt,  22. 
Court  may  sell  under  3  &  4  Will.  IV.  c,  104,  in  suit  by,  1079. 
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LEGITIMACY. 

Of  child  bom  iu  wedlock,  wheu  presumed,  312. 

How  presumption  is  rebutted,  ib. 

Declarations  of  husband  and  wife  inadmissible,  313. 

Declaration  Act,  1858,  315. 
LESSEE. 

Misdescription  of  occupier  as,  not  matter  for  compensation, 
129. 

Purchase  of  reversion  by,  233,  250,  251,  747. 

Has  constructive  notice  of  lessor's  title,  793. 

May  be  sued  by  purchaser  for  breach  of  covenant,  &c.,  when, 
746. 

A  purchaser  within  27  Eliz.  c.  4,  wheu,  812. 

Liability  of,  under  covenants,  after  assignment,  842. 

LESSOR.    See  Landlord. 

Title  of,  condition  against  producing,  133,  153. 

Contract  for  sale  of  crops  by,  to  incoming  tenant,  must  be  in 

writing,  189. 
Effect  of  contract  by,  to  purchase  under-lease,  252. 
Title  of,  when  to  be  produced  on  pale,  269. 

lessee,  or  purchaser  from,  has  notice  of,  793,  798. 
notice  of  tenancy,  not  notice  of,  798. 
LETTER 

May  constitute  agreement,  192. 
What  sufficient  for  that  purpose,  193,  202,  20.3. 
When  insufficient  for  that  purpose,  200. 
And  envelope,  as  to  connecting,  203. 
Binds  writer  from  time  of  transmission,  ib. 
Party  accepting  offer  by,   not  responsible  for  delay  in  post- 
office,  ib. 
Imperfect  references  in,  to  other  documents,  209. 
Agreement,  or  merely  treaty  by,  distinguished,  211. 
When  a  sufficient  acknowledgment  under  3  &  4  Will.  IV.  c.  27, 

366. 
Stamps  on  agreement  by,  219. 
To  counsel,  &c.,  as  to  not  producing,  806. 
How  to  be  referred  to  in  bill,  927. 

LIABILITY. 

General,  of  fiduciary  vendors,  75. 

Of  auctioneers,  Ch.  V.  s.  2. 

Of  agents,  Ch.  V.  s.  3. 

Underlease,  condition  for  apportionment  of,  on  sale,  156. 

Of  purchaser  under  contract,  his  alienee,  &e.,  must  undertake, 

228. 
To  perform  contract,  not  affected  by  death,  &o.,  &c.,  234. 

tests  the  relative  rights  of  either  party's  representa- 
tives, 237  et  seq.,  245. 
Fresh,  incurred  by  vendor,  makes  time  essential,  384. 
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LIABILITY— (coji^mwd). 

Of  vendor,  purchaser  must  undertake  what,  511  et  seq. 
Mutual,  under  contract,  whether  dependent,  Ch.  XVII.  s.  3. 
Of  purchaser,  matt,i;rs  increasing,  when  a  defence  in  Equity, 

985,  986. 
Attaching  to  the  property,  vendor's  right  to  be  relieved  from, 

904. 

LICENSE. 

Parol,  to  use  land,  whether  valid,  185,  and  see  ib.,  n. 

Is  revocable  by  grantor,  185,  841. 

Is  determined  by  the  conveyance,  841. 

Void  agreement  may  operate  as,  to  excuse  trespass,  187. 

To  create  a  forfeiture,  its  effect  under  22  &  23  Vict.  c.  36,  747. 

LIEN. 

Implied,  fiduciary  purchaser,  ordered  to  reconvey,  has  none  for 

balance  due,  39. 
Vendor  has,  on  estate  and  conveyance,  for  purchase-money,  179, 
232,  667  et  seq. 
suit  byj  to  enforce,  is  for  recovery  of  money  charged  on 
land,  364. 
Purchaser  has,  on  estate  for  paid  purohasermoney,  405. 
Judgment  is  a,  on  unpaid  purchase-money,  233,  778. 
Landowner  has  none,  for  costs,  on  sum  deposited  by  Eailway 

Company,  408,  652. 
But  has  on  railway,  for  unpaid  purchase-money,  411. 
How  it  may  be  enforced,  412. 
Of  mortgagee's  solicitor,  on  deeds,  its  extent,  378. 
Of  stranger  advancing  part  of  the  purchase-money,  606. 
Vendor's  solicitor  has  none,  on  conveyance,  for  costs,  520. 
Vendor's,  for  unpaid  purchase-money,  after  conveyance,  its 

extent  and  nature,  Ch.  XIV.  s.  1. 
Not  within  Locke  King's  Act,  245,  370. 
But  within  the  Amendment  Act,  245,  n.,  370. 
Is  "money  payable  out  of  land"  within  sect.  40  of  3  &  4 

Will.  IV.  c.  27,  364,  and  see  669. 
Is  valid,  against  whom,  668. 
Is  assignable  by  parol,  670. 

Is  within  the  Statute  of  Charitable  Uses,  244,  671. 
Not  within  the  Judgment  Act,  18  &  19  Vict.,  435,  671. 
When  lost,  by  taking  security,  &c.,  671  et  seq. 
May  be  waived  by  special  terms  of  contract,  675. 
Not  lost  where  purchase-money  payable  by  instalments,  ib. 

nor  by  an  unauthorised  payment  to  the  vendor's  agent, 
676. 
May  subsist  as  to  part  only  of  unpaid  money,  675. 
Presumable  intention  for  or  against  lien  may  be  rebutted,  ib. 
How  lost  as  against  third  parties,  676. 
Purchaser  when  affected  with  notice  of,  795. 
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LIEN—  (contitmed). 

None  implied  in  favour  of  disqualified  persons,  677. 
Is  merely  equitable,  ih. 

Is  a  protection  against  judgment  creditors,  when,  ib. 
Does  not  extend  to  miscalculated  interest,  678. 
Nor  to  moneys  deposited  in  Court,  under  Lands  Clauses  Con- 
solidation Act,  ib. 
Purchaser  has  none  on  appropriated  purchase-money,  738. 
Or  on  money  paid  into  Court,  when,  1099. 
Notice  of  possession  of  deeds  is  notice  of,  792. 
Vendor's  tenancy,  when  not  notice  of,  799. 

LIFE. 

Misdescription  of,  how  not  qualified,  91. 
Dropping  of,  before  conveyance,  231,  232,  1086. 
Must  be  shown  to  exist,  on  sale  of  renewable  lease,  270. 
Estate  or  annuity,  on  sale  of,  time  is  material,  385. 

purchaser  of,  from  Court,  when  entitled  to, 
1103. 

LIGHT. 

Adjoining  land  stated  to  be  building  land,  yet  vendor  may  not 

build  on  so  as  to  obstruct  even  new  lights.  111. 
Title  to  rights  of,  under  Prescription  Act,  331  et  seq. 

need    not  be    as    of 

right,  332. 
to  what  extent  may 
be  claimed,  ib.  et 
seq. 
on  sale  of  two  ad- 
joining tenements 
by  owner  of  both, 
333. 

LIMIT. 

Of  price,  agent  exceeding;  principal  not  bound,  169. 

LIMITATIONS. 

In  favour  of  collaterals,  within  the  marriage  contract,  when, 
817  6<  seq. 

LIMITATIONS,  STATUTE  OF. 

Delay  for  less  than  time  allowed  by,  may  bar  right  to  relief  in 

Equity,  41. 
Tithes,  how  affected  by,  330. 
General  provisions  of,  347  et  seq. 
"What  is  "land"  or  "rent"  within,  348. 
What  is  the  commencement  of  a  suit  under,  ib. 
Saving  in  case  of  disability,  &o.,  349. 
When  right  is  deemed  to  have  accrued,  ib. 

as  againstt  a  mortgagee,  350. 
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LIMITATIONS,  STATUTE  OF-  ioontimtsd^. 
When  right  is  deemed  to  have  accrued 

as  against  an  administrator,  351. 
as  against  remainderman,  ih.,  357, 

358. 
in  cases  of  express  trust,  357. 

what  is,  and  what  is  not, 
an  express  trust,  ih. 
in  cases  of  fraud,  352. 
as  against  charities,  353,  767. 
where  the  property  is  subject  to  a 

tenancy  at  will,  354 
where  the  property  is  subject  to  a 
tenancy  from  year  to  year,  355. 
Bight  of  action  saved  by  acknowledgment,  356. 

revived  by  acknowledgment,  361. 
What  is  a  sufficient  acknowledgment,  356,  361,  365,  366. 
Time  allowed  for  action,  &e.,  by  spiritual  corporation  sole,  362. 
by  married  woman,  358. 
for  recovery  of  advowson,  &c.,  362. 

of  money  charged  on  laud,  ih. 
of  arrears  of  dower,  367. 
of  arrears  of  rent,  ih. 
What  are  suits  within,  364. 
What  is  "  entry  "  within,  353. 
Effect  of  adverse  possession  under,  370. 

as  between  lord  of  a  manor  and 

copyholder,  372. 
as  against  the  Crown,  ih. 
as  against  lands  of  the  Duchy  of 
Cornwall,  ih. 
Purchaser  compelled  to  accept  title  under,  369. 
Suit  to  enforce  vendor's  lien  is  not  within  25th  sect,  of,  669. 
Begins  to  run,  when,  in  favour  of  covenantor,  715. 

on  conveyance  by  trustees  in  breach  of  trust,  834. 
when,  in  cases  of  concealed  fraud,  835. 
LIS  MOT  A. 

Declarations  used  as  evidence  must  be  made  before,  324. 
What  is  a,  325. 

LIS  PENDENS. 

Search  for,  is  usually  directed,  418. 

for  what  period,  456. 
Is  not  per  se  ground  for  refusing  to  complete,  455. 
Satisfaction  of,  456. 
Vacating  registration  of,  ib. 
What  is  a,  456,  789,  n.,  796. 

Must  be  registered,  to  bind  purchasers  without  notice,  455,  779. 
Is  notice,  only  if  registered,  772,  789,  796  et  seq. 
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LIS  PENDENS- (cora^mwcQ. 
How  far  it  is  notice,  797. 
Special  case  is  a,  456,  789,  n. 
But  not  a  winding-up  petition,  457,  789,  n. 
General  nature  of  the  doctrine  considered,  796. 
Does  not  depend  on  the  equitable  doctrine  of  notice,  semble,  797. 
Existence  of,  not  a  ground  for  certifying  against  title,  1013,  but 
see  1014. 

LIVERY  OF  SEISIN. 
Presumption  of,  303. 

LOCAL. 

Public  act,  liabilities  under,  need  not  be  stated,  107. 

as  it  is  notice,  789. 
Derivation  of  family,  whether  a  matter  of  pedigree,  323,  324. 
Measures  abolished,  592. 
Customs,  evidence  of,  to  explain  contract,  881. 

what,  need  not  be  stated,  107. 
Registration  Acts,  whether  affected  by  1  <k  2  Vict.  e.  110,  449. 

LOCAL  BOARDS  OP  HEALTH. 
Purchases  by,  16. 

LOCKE  KING'S  ACT. 

Vendor's  lien  for  unpaid  purchase-money,  not  within,  245,  670, 

750. 
within  the  Amend- 
ment Act,  245,  n., 
670. 

General  provisions  of,  749  et  feq. 

Cases  within  the  Act,  750. 

Exceptions  in  the  Act,  751. 

What  is  a  "contrary  intention''  within,  ib. 

Applies  to  a  mere  equitable  charge  semble,  750. 

How  it  operates  where  there  is  a  collateral  security,  ib. 

Does  not  operate  against  the  Crown,  where  there  are  no  next 
of  kin,  751. 

Amendment  Act,  general  provisions  of,  752. 

LONDON. 

Middlesex  Register  Act  does  not  affect,  624. 

LORD  OF  MANOR. 

Customary  validity  of  grant  by,  must  be  shown,  152. 
And  title  of,  on  sale  of  enfranchised  copyhold,  152,  269. 

except    in  what 


Rights  of,  how  affected  by  Statute  of  Limitations,  372. 

LOSS. 

Fiduciary  vendors  selling  by  auction,  not  generally  liable  for,  72. 
Aliter,  if  they  buy  in,  and  resell  without  authority,  73. 
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LOSS — (continiuecl). 

Through  auctioneer,  falls  on  vendor,  166,  179. 
By  investment.    See  Investment,  and  Funds. 
Of  unstamped  agreement,  220. 
Accidental,  aftef  contract,  falls  on  purchaser,  230. 
rule,  on  sales  by  the  Court,  1086,  1093. 
Of  early  title,  how  to  be  provided  for  by  conditions,  139. 
Of  deed,  when  not  an  objection  to  title,  275,  280. 

lets  in  secondary  evidence  of  its  contents,  130,  289. 

what  sufficient  evidence  of,  130,  n. 
By  non-payment  of  cheque,  how  borne,  605. 
By  breach  of  contract,  what  recoverable  at  Law,  871. 

LOTS. 

Not  to  be  varied,  on  resale  of  estate  purchased  by  trustee,  40. 
^Fiduciary  vendors  may  sell  in,  60. 
Alteration  in,  should  be  advertised,  61. 
Condition  for  withdrawing,  113. 

as  to'  delivery  of  abstract  on  sale  of  several  lots  tmder 
common  title,  US. 
On  sale  in,  condition  as  to  attested  copies,  131. 
On  sale  in,  abstract  should  be  verified  at  vendor's  expense,  142, 

158. 
Lai'gest  lot,  what  is,  132. 

Of  leaseholds  in,  what  conditions  requisite,  156. 
Employment  of  several  bidders,  not  allowable,  180. 
Who  entitled  to  deeds,  618,  1107. 
Stamps,  on  agreement  for  purchase  of  several,  219,  220. 

on  single  conveyance  of  several,  643. 
Purchaser  of  one,  when  made  a  party  to  suit  respecting  another, 

922. 
Part  performance  as  to  one  does  not  afiect  another,  946. 
Inadequacy  of  consideration  as  to  one  does  not  affect  another, 

691,  n.  (q). 
Defect  in  title  to  one  of  several,  874,  979,  987. 
As  to  opening  biddings  on  some  only  of  several,  1088. 
If  biddings  opened,  estate  may  be  re-allotted  by  order,  1090. 

LOTTERY. 

Sale  for  purpose  of,  221,  n. 

LUNACY. 

Evidence  of,  6,  21. 

Subsequent,  does  not  avoid  contract,  235. 
Orders  in,  operate  as  judgments,  when,  428. 
how  proved,  295. 

LUNATIC. 

How  far  incompetent  to  buy  or  sell,  5 — 7,  21. 
Statutory  powers  of  committee  of,  6,  7,  67,  73. 
Notice  of  sale  served  on,  is  valid,  64. 
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liVmAHIC— {continued). 

Purchase  by,  —  vendor,  without  notice,  can  retain  deposit,  179. 
Compulsory  purchase  from  a,  by  a  public  company,  not  a  con- 
version, 239,  240. 
Vendor,  conveyance  from,   under  statute,   535  et  seq.,  1029, 
1106. 
costs   of  conveyance  from,  how  to   be  borne,   649, 
1037. 
Highest  bidding  by,  on  sale  by  Court,  1085. 
Estate  of,  when  sold,  1109,  n. 

See  Committee,  and  Convbtance. 

LYING  IDLE.    See  Purchase-money. 


MAINTENANCE. 

Agreement  amounting  to,  invalid,  222,  223,  224,  n. 

MAJORITY. 

Of  creditors,  or  cesUds  que  trust,  whether  able  to  bind  minority, 

37,  43. 
Of  creditors  of  insolvent,  direct  time  and  mode  of  sale,  98. 

MALICE. 

Must  be  proved  in  action  for  slander  of  title,  98. 

MALINS'  ACT. 

Married  woman's  power  of  alienation  under,  632. 

MANAGEMENT. 

Acts  of,  by  purchaser  in  possession,  no  waiver  of  title,  401. 

MANDAMUS. 

To  compel  admittance  to  copyholds,  633,  n. 

Existence  of  remedy  by,  whether  a  defence  in  Equity,  908. 

Remedy  by,  under  Lands  ClausesConsolidation  Act,  50,  199,  n., 

Ch.  XVIL  s.  9. 
Action  of,  896. 

MANNER  OF  SALE. 

By  fiduciary  vendors,  Ch.  II.  s.  2. 

MANOR. 

What  it  includes  :  care  to  be  taken  on  sale  of,  113. 
Customs  of,  need  not  be  stated  on  sale  of  copyholds,  107. 
Ereeholds  stated  to  be  held  of,  quit  rents  and  heriots  need  not 

be  referred  to,  sembh,  107. 
Condition  as  to  title  to,  on  sale  of  enfranchised  copyholds,  152. 
Condition  as  to  customary  grants  of  Waste,  152. 
On  sale  of,  fines  when  considered  to  accrue,  229,  n. 
See  Court  Rolls. 
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MANSION. 

Vendor  not  compelled  to  convey,  apart  from  estate,  977. 

MANUFACTORY. 

Effect  of  notice  by  Kailway  Company  to  take  part  of,  198. 
Vendor  contracting  to  sell  entirety  not  forced  to  convey  only 
shares  in,  977. 

MAP.    See  Plan. 

MAEKETABLE  TITLE. 

Fiduciary  vendors  should  show,  75. 

purchasers  should  require,  80,  and  see   1016,   what 
is  a. 
Less  than  a,  when  sanctioned  by  the  Court,  80,  and  see  614. 

trustees  should    be  expressly  authorised  to  buy 
with,  81. 
Ordinary  vendor  must  pri/md  fade  deduce,  85,  395. 
Purchaser's  right  to,  may  be  waived,  395. 
Fiduciary  vendor  should  cautiously  use  conditions  restrictive 
of,  158, 159. 

MAEBIAGE. 

To  British  subject,  naturalizes  female  alien,  19. 
Presumption  of,  313. 

as  to  validity  of,  314. 
Evidence  of,  321  et  seq. 

Settlement,  as  to  covenants  by  vendor  claiming  under,  499. 
A  sufficient  consideration  for  settlement,  816. 

but  not,  if  invalid  according  to 
the  laws  of  this  country,  816. 
even'though  bond  fide  contracted, 
ib. 
And  such  settlement  may  yet  be  fraudulent  and  void,  822. 
Whether  so  as  in  favour  of  collaterals,  817  e(  seq. 
Subsequent,  may  support  prior  voluntary  settlement,  825. 
Is  not  a  part  performance  of  parol  agreement,  940. 
But  there  may  be  part  performance  of   an  independent  parol 
agreement,  on  the  faith  of  which  the  marriage  is  contracted, 
941. 

MAERIED  WOMAN. 

Chattels  real  of,  husband's  power  over,  8,  529,  825,  916. 
How  far  incapable  to  sell  or  buy,  7  ei  seq.,  22,  23. 
Estates  of,  how  conveyed,  7. 

when  entitled  for  separate  use,  9. 

when  judicially  separated,  ib.,  22. 

when  marriage  invalid,  ib. 
Fraudulent  sale  by,  relieved  against,  10. 

purchase  by,  22. 
Confirmation  by,  43,  44. 
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MARETED  WOUA.!^— {continued). 

Signature  by,  in  surname  of  first  husband,  valid,  214. 
When  barred  under  3  &  4  "Will.  IV.  c,  27,  358. 
Husband  covenants,  on  sale  of  her  estate,  503. 

need  not  concur,  on  sale  of  her  separate  estate,  474. 
Cannot  convey  by  attorney,  522. 
Conveyance  and  disclaimer  by,  under  statutes,  522  ei  seq. 

when  entitled  for  her  separate 
use,  522. 
Assurances  of  copyholds  by,  528. 

of  reversionary  interests  by,  529,  532. 
of  terms  of  years  by,  629. 
Assignment  by  woman,  erroneously  supposing  herself  to  be, 

680. 
Fraudulently  encouraging  purchaser,  &c.,  is  bound,  414,  769. 
Contract  for  sale  of  her  estate,  when  enforced,  914. 

acknowledged  under  3  &  4  Will.  IV.  c.  74,  binds,  915. 
Surviving,  whether  she  may  adopt  husband's  contract,  917. 
Separate  estate  of,  bound  by  her  contract,  915,  918,  957. 

purchase  out  of  savings  of,  belongs  to  her, 

606. 
general  doctrine  respecting,  919,  n. 
And   husband,  voidable  contract  by,  for  sale  of  her  estate, 

whether  purchaser  can  rescind,  957. 
Concurrence  of,  how  obtained  under  Settled  Estates  Acts,  1070. 
When  not  ordered  to  convey,  720,  n.,  1105. 
Property  of,  recent  Act  respecting.     See  Addenda. 

MAKSHALLING. 

Doctrine  of,  in  case  of  securities,  836. 

MASTER  IN  CHANCERY. 

Purchase  before  a,  by  trustee,  &c.,  invalid,  25. 

Sales  before,  were  not  within  Statute  of  Frauds,  183,  1087. 

Reference  of  title  to,  now  abolished,  1028. 

Appointed  under  1  Will.  IV.  c.  36,  to  convey,  1029. 

Bill  recommended  by,  yet  dismissed  with  costs,  1033. 

MATERIAL. 

Facts,  not  appearing  on  deeds,  vendor  must  disclose,  85. 

What  facts  are,  as  respects  title,  87. 

Misstatements  avoid  contract,  127,  128. 

Terms  of  contract.  Court  must  be  able  to  specially  enforce,  958, 

973. 
Part  of  estate,  title  not  shown  to,  its  effect,  985. 

MEANS. 

In  covenants  for  title,  717. 

MEASURES. 

Statutory  and  local,  592. 
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MEASURES— (coniiJiaed). 

Statutory  meaning  of  expressions  referring  to,  not  varie     by 
parol,  881. 

MEDICAL  MAN. 

As  to  purchases  by,  and  gifts  to,  from  patient,  15. 

MEMOEANDUM. 

To  be  endorsed  on  leading  title-deed  retained  by  vendor,  634. 

MEMOEIAL. 

Copy  of,  when  evidence  of  registered  deed,  290. 

Should  be  registered,  when,  622. 

Of  equitable  charge,  whether  it  should  be  registered,  ih. 

Contents  and  attestation  of,  626. 

Stamps  on,  626,  n.  (x). 

MERGER.    See  Satisfied  Teems. 
Of  tithes,  273,  327,  n. 
Of  satisfied  terms,  251,  268,  465. 

Of  charges,  on  purchase  by  incumbrancer,  861,  n.  (ii),  839,  840. 
Of  incumbered  lease  in  reversion,  when  inadmissible,  811. 
Of  land-tax,  326,  n.,  859. 

MINES. 

And  minerals,  whether  to  be  sold  by  fiduciary  vendor  with  sur- 
face, 60,  1072. 

May  now  be  reserved  under  25  &  26  Vict.  c.  108,  61,  1072. 
under  Settled  instates  Act,  61. 

Are  not  prvmA  facie  included  in  sale  or  conveyance  to  Railway 
or  Waterworks  Company,  60,  n.,  105,  192,  342,  489. 

Right  to,  whether  barred  by  non-user,  358,  n. 

Purchaser  in  posses.sion  of,  should  pay  in  purchase-money, 
1001. 

Liability  to  right  to  dig  for,  its  effect  on  title,  106,  982,  986, 
1015. 

Existence  of,  intending  purchaser  need  not  disclose,  97. 

Customary  right  to  dig  for,  in  mining  districts,  107. 

Shares  in  miming  company,  parol  agreement  for  sale  of  shares 

in,  void,  187. 
what  title  must  be  shown  to,  270. 

Mining  adits,  342. 

And  surface,  relative  rights  of  owners  of,  342. 

Right  to  work  in  alieno  solo  when  a  profit  d  prend/re  within  the 
Prescription  Act,  344. 

MINERALS. 

What  are,  61,  n.,  105,  344,  n.,  1073. 

under  25  &  26  Vict.  c.  108,  61,  n. 
riduciary  vendors  must  sell,  with  estate,  60,  and  see  1072. 
Sale  of,  apart  from  surface,  under  25  &  26  Vict.  c.  108,  61, 
1072. 
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MINERA.LS — (continued). 

Sale   of,  apart  from   surface,  under  Settled   Estates  Act,   61, 

1062. 
Eeference  to,  on  sale  of  copyholds,  107. 
Parol  agreement  to  sell,  as  a  chattel,  valid,  semhle,  189. 
Belong  to  purchaser  from  date  of  contract,  229,  596. 
Tithes  of,  not  within  Commutation  Act,  328. 
Eight  to  dig  for,  may,  but  exclusive  right  to  particular  stratum 

of,  cannot  be  claimed  by  prescription,  342. 
Eeservation  of,  its  effect  on  right  to  lateral  support,  ib. 
Conveyance  of,  should  reserve  power  of  entry,  when,  516. 

MISAPPREHENSION. 

By  one  of  several  vendors  of  the  extent  of  his  interest,  imma- 
terial, after  conveyance,  680  ei  seq. 
Agreement  entered  into  under,  when  not  enforced,  950. 

MISCALCULATED. 

Interest,  vendor  cannot  claim,  after  conveyance,  678. 

MISDEMEANOR. 

Misrepresentation  or  concealment  by  vendor's  solicitor  is  a,  88, 

280. 
Execution  of  fraudulent  deed  is  a,  831. 

MISDESCRIPTIONS. 

Destroy  eflfect  of  what  would  otherwise  be  notice,  108. 
Condition  respecting,  122  et  seq.,  130,  157,  160. 
Action  lies  for  breach  of,  129. 

Fiduciary  vendors  cannot  allow  compensation  for,  129,  160. 
What  are  so  material  as  to  avoid  contract,  124,  128,  129. 
Trivial,  when  not  a  sufficient  defence  to  the  purchaser,  989. 
Purchaser  from  Court  allowed  compensation  for,  after  convey- 
ance, 1110,  1111. 

And  see  Misrepresentation. 

MISINFORMATION. 

As  to  incumbrances,  &c.,  how  far  trustees  giving,  are  respon- 
sible for,  89,  415. 
By  purchaser,  vendor  relying  on,  and  selling  at  undervalue, 
relieved  after  conveyance,  683. 

MISREPRESENTATION. 

Purchaser  from  infant  relieved  only  on  ground  of,  4. 
By  vendor,  see  Ch.  III.  s.  1. 
Unintentional,  by  vendor's  agent,  84. 

by  principal,  770. 

binds  in  Equity,  when,  93—95,  769,  770. 
Of  value,  &c.,  by  vendor,  83  et  seq. 
Of  matter  of  opinion,  whether  vendor  liable  for,  91. 
What  will  sustain  action  against  vendor,  91,  93,  94. 
As  to  life  being  healthy  and  insurable,  91. 
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MISEEPEESENTATION— (cowimMerf). 
As  to  covenants  in  a  lease,  92. 
As  to  charge  on  estate  having  detei-mined,  ib. 
Of  estate  to  purchaser  by  third  person,  93. 
Must,  in  Equity,  make  good  his,  94. 
What  concealment  or  ambiguity  is  a,  94,  n. 
What  a  sufficient,  to  avoid  contract,  95,  107,  108  et  seq.,  124, 

126  et  seq. 
Damages  for,  when  may  be  awarded  in  Equity,  95. 
Liability  of  public  company  for,  96. 
Innocent,  binds  in  Equity,  96,  97. 

Of  terms  of  lease,  avoids  contract,  though  lease  read  at  sale,  107. 
By  person  assuming  to  contract  as  agent,  171. 
By  agent,  whether  ib  binds  principal,  84,  733  et  seq.,  766. 

if  made  bond  fide,  whether  purchaser   entitled  to 
relief,  84. 
Inadequacy  of  price,  occasioned  by,  sale  set  aside,  684  et  seq. 
Purchaser  accepting  defective  title  through,  relieved,  731  et  seq., 

736. 
What  is  a  sufficient,  to  entitle  the  purchaser  to  relief  in  Equity, 

731,  732,  733. 
Contract  founded  on,  rescinded  in  toto,  732. 
A  defence  in  Equity,  98,  952  et  seq.,  965,  966  et  seq.,  972,  983, 

990. 
Its  effect  on  costs,  1033. 

MISTAKE.     And  see  Misdescriptions. 

Purchase  by,  specific  performance  of,  not  enforced,  181. 
In  award  of  arbitrator,  may  be  rectified,  when,  573. 
By  vendor,  in  respect  to  the  property,  no  relief  after  convey- 
ance, 679  et  seq. 
Aliter,  if  a  conveyance  of  farm  A.,  by  mistake,  include  B.,  681. 
but  the  mistake  must  be  mutual,  and  clearly  proved,  ib. 
By  vendor,  may  be  ground  for  relief,  after  conveyance,  if  caused 

by  purchaser,  683. 
or  if   he  was   subject  to 
undue  influence,  ib. 
And  may  not  bind,  as  in  favour  of  third  persons,  ib. 
Lands  omitted  by,  purchaser  can  claim,  739. 
When  not  an  excuse  for  misrepresentation,  89,  415,  770. 
Whether  a  ground  for  varying  written  agreement  in  favour  of 

plaintiff,  948.  , 

When  a  defence  in  Equity,  949,  951,  965,  995. 
Must  be  clearly  proved,  951. 

Not  a  ground  for  opening  biddings,  after  certificate  absolute, 
1092. 

MIXED  FUND. 

Proceeds  of  sale  of  real  estate  to  be  applied  as,  with  personal 
estate,  executors  can  give  receipts  for,  548. 
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MODIFICATION. 

Of  waiver  by  constant  demand  of  title,  403, 
MODUS. 

Tithe  Commutation  Commissionei's  may  decide  on  validity  of, 
328. 

How  otherwise  established,  329. 

When  excepted  from  3  &  4  WilL  IV.  c.  27,  348. 

MONEY. 

Charged  on  land,  how  long  recoverable,  362  et  seq. 
registered  judgment  binds,  432, 
To  be  invested  in  land,  whether  married  woman's  reversionary 
interest  in,  can  be  assigned,  529. 

MONTH. 

Means,  in  a  contract,  primdfaoie,  lunar  month,  393. 
in  an  Act  of  Parliament,  calendar  month,  ib. 

MONUMENT. 

Is  evidence  in  questions  of  pedigree,  323. 

"MOEE  OR  LESS." 

Quantity  of  land  stated  to  be,  598. 

MOETGAGE.  • 

Trustee  for  sale  under,  how  far  restricted  from  buying,  32. 

should  communicate  with  mortgagor,  63. 
When  authorised  by  power  of  sale,  69. 
Whether  trustee  authorised  to,  can  give  power  of  sale,  69. 
On  sale  of  estate  in,  arrangement  as  to  the  deeds,  132. 
Which  cannot  be  discharged,  whether  a  defect  of  title,  263. 
For  term,  whether  a  sufficient  root  of  title,  274. 
And  reconveyance  should  not  be  taken  off  the  title,  276. 
Equitable,  by  deposit,  need  not,  if  satisfied,  be  abstracted,  277 — 
279. 

is  not  affected  by  subsequent  judgments,  441,  778. 

is  subject  to  prior  equities,  765. 

whether  foreclosure  appropriate  remedy  for,  1080. 
Payment  of,  and  reconveyance,  when  presumed,  300. 
Interest  on,  for  what  time  recoverable,  364  et  seq. 
Debt,  whether  judgment  is  now  a  charge  on,  432  et  seq. 
Provisions  respecting  in  18  &  19  Vict.  c.  15,  433. 
Debt,  may  bo  kept  on  foot  by  purchaser,  463. 
Power  to  lend  on,  implies  power  to  give  receipts,  559. 
Whether  trustees  can  release  part  of  estates  in,  561. 
In  breach  of  trust,  power  of  the  trustees,  559. 
As  an  investment,  report  by  Master  against,  sustained,  613. 
And  conveyance,  double  duty  on  deed  operating  as,  645. 
Taken  for  purchase-money,  destroys  vendor's  lien,  671. 
Of  estate  to  vendor,  for  securing  part  of  purchase-money,  judg- 
ments against  purchaser,  whether  material,  677. 

VOE.  II.  z  z 
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M.OKTGAG'E— (continued) . 

Tor  price  of  goods,  bought  to  raise  money,  supported,  692. 

Title,  notice  of,  is  notice  of  equity  of  redemption,  792. 

And  conditional  purchase,  distinguished,  753. 

Apparent  conveyance  may  be  shown  to  be,  852. 

Debt,  how  borne,  on  purchase  of  equity  of  redemption,  748 

et  seq. 
Undisclosed,  purchaser  not  affected  with  notice  of,  when,  802. 
Contract  for,  cannot  be  enforced,  959. 

Mortgagor  not  compelled  to  pay  off,  in  order  to  grant  lease,  962. 
Settlement  reserving  power  to,  when  valid,  825,  826. 
Purchaser  of  estate  in,  may  dispute  voidable  leases,  when,  811. 
And  see  IncumbeancHs. 

MORTGAGEE. 

Or  his  agent,  cannot  buy  under  power  of  sale,  29,  251. 

May  buy  from  mortgagor,  ih. 

Second  mortgagee  may  buy  from  first  mortgagee  selling  under 

power,  30,  63. 
Cannot  obtain  collateral  advantage,  not  belonging  to  mortgage 

contract,  30,  a. 
Permission  for,  to  bid  in  bankruptcy,  whether  requisite,  30. 
As  to  sales,  under  power,  Ch.  II.  ss.  1,  2,  3,  4. 
Selling  at  mortgagor's  request,  to  clear  title,  66. 
May  allow  part  of   purchase-money  to  remain  on  mortgage, 

when,  70. 
May  not  make  a  gift  of  the  price,  75. 
Holding  purchase-money  unproducti^^e,  77. 
May  sell,  under  power,  ■frithout  mortgagor's  concurrence,  47. 
His  power  to  sell  under  Lord  Cranworth's  A  ct,  ib. 
May  not  sell,  pending  redemption  suit,  63. 
Should  not  conduct  sale  in  bankruptcy,  58. 
Cannot  charge  for  personal  services,  77,  166. 
Oppressive  sale  by,  tot  necessarily  invalid,  63,  but  see  p.  64. 
May  pursue  all  his  remedies  concurrently,  63. 
What  special  conditions  may  be  used  by,  1S7. 
Contract  by,  for  sale  or  purchase,  effect  of,  251. 
"Whether  liable  to  interest  on  surplus  proceeds  of  sale,  77. 
Cannot,  at  time  of  loan,  contract  to  buy  equity  of  redemption, 

226. 
Cannot,  in  Equity,  release  covenants  beneficial  to  the  land,  728. 
Need  not  receive  his  money  until  due,  263,  n. 
Whether  search  for  registered  judgments  to  be  made  against, 

433. 
May  impliedly  agree  to  concur  in  sale,  534. 
May  recover  land  within  what  period,  350 
Acquires  absolute  title,  under  3  &  4  Will.  IV.  c.  27,  *hen,  361, 
Eight  of,  to  retain  deeds,  until  paid,  377. 

excei^t  in  what  cases,  378,  379. 
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MORTGAGEE— (coJKwMec^) . 

Losing,  or  destroying  deeds,  liability  of,  379. 

Conveyance  of  mortgaged  estate  by,  533  et  seq.,  1029, 1104. 

When  bound  to  convey,  534. 

Estate  of  lunatic,  how  may  be  got  in,  under  Statute,  535  et  seq. 

Heir  of,  -when  held  to  be  a  trustee  for  legal  personal  represen- 
tatives, 541. 

Settling  several  mortgages  by  same  deed,  liability  of,  619. 

Concurring  in  sale  and  retaining  deeds,  must  covenant  to  pro- 
duce them,  621. 

Inquiry  of,  and  notice  to,  by  purchaser  of  equity  of  redemption, 
634. 

When  not  bound  to  answer  inquiry  as  to  his  claims,  770. 

Omitting  to  take,  or  giving  up  deeds,  how  affected,  669,  771, 
794,  795, 

Of  ship,  not  to  be  deemed  the  owner,  781. 

Is  a  purchaser  within  27  Eliz.  c.  4,  812. 

"Buying  equity  of  redemption,  838. 

Selling  after  foreclosure,  cannot  sue  on  collateral  securities,  840. 

Not  proper  party  to  mortgagor's  suit,  920. 

Proving  debt  in  suit,  bound  at  once  to  convey  on  sale,  1105. 

Consenting  to  sale,  must  leave  deeds  in  Court,  1107. 
See  Incumbeancer. 

MOETGAGOE. 

Selling  equity  of  redemption  to  mortgagee,  29,  226,  251,  753. 
May  not  buy  from  first  mortgagee  so  as  to  defeat  subsequent 

incumbrancers,  30,  840. 
Granting  lease  for  his  own  benefit,  31. 
Agreement  for  his  concurrence  in  sale  by  mortgagee,  49,  470. 
Not  tenant  at  will  to  mortgagee  within  3  &  4  Will.  IV.  c.  27, 354. 
Attorning  tenant,  is  estopped  from  disputing  mortgagee's  title, 

743. 
Right  of,  to  redeem,  when  barred,  361. 
Concurring  with  mortgagee  in  sale,  enters  into  what  covenants 

for  title,  506. 
Granting  lease  without  concurrence  of  mortgagee,  whether 

lessee  bound  by  estoppel,  811. 
Not  proper  party  to  mortgagee's  suit,  920. 
Of  leaseholds,  not  a  trustee  of  nominal  reversion,  540. 
Leasing  power  reserved  to,  its  effect,  812. 

MORTMAIN. 

Corporations  cannot  purchase  without  license  to  hold  in,  16. 
Act,  enrolment  under,  617,  627 — 629. 

bequest  of  purchase-money  to  charity,  is  within,  244,  671, 

exemptions  from  the,  629. 

MOTIVE. 

For  purchase,  unexpressed,  time  not  essential,  386. 

z  z  2 
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MUNICIPAL  COBPOEATIONS. 
Eestrictions  on  sales  by,  13. 
Sale  by,  under  Lands  Clauses  Consolidation  Act,  73. 

MURDBE. 

Attainder  for,  involves  forfeiture  and  escheat,  10. 

MUTILATION. 

Deeds  how  affected  by,  as  evidence,  302. 

MUTUALITY. 

Of  engagements  by  vendor  and  purchaser,  876  et  seq. 

may  be  inferred  from  nature  of  the  transac- 
tion, '878. 
On  ground  of,  vendor's  bill  for  purchase-money  sustained,  904. 
Want  of,  when  a  defence  in  Equity,  968  et  seq. 

NAME. 

Of  unincorporated  class,  purchase  in,  bad,  16. 
Of  principal,  auctioneer  not  disclosing,  is  personally  liable,162. 
Of  stranger,  contract  entered  into  in,  whether  valid,  170,  972. 
Of  principal,  agent  should  sign  in,  170.     And  see  Signature. 
beiag  undisclosed,  agent  may  vary  times  of  pay- 
ment, 171. 
Of  each  party  to  contract  must  appear,  semhle-  201,  202. 
Of  covenantee,  when  purchaser  may  sue  in,  114. 

NATUEAL. 

Born  subjects,  who  are,  19,  20.    And  see  Addenda. 
Love,  &c.,  may  aid  inadequate  consideration,  690,  n.  (i). 

NATURALIZATION. 

How  procurable,  19,  20.    And  see  Addenda. 

under  21  &  22  Vict.  c.  93,  ib.  19. 

NE  EXEAT. 

Writ  of,  when  granted  against  purchaser,  1030. 

NEGATIVE. 

Evidence,  vendor  does  not  give  copies  of,  or  covenant  to  pro- 
duce, 131,  and  see  298,  304,  306,  308,  619. 
will  or  codicil,  may  be  required  as,  when,  307. 
Clause  in  agreement.  Equity  will  enforce,  how,  961. 

NEGLECT. 

To  deliver  abstract,  its  effect,  282. 

how  to  be  taken  advantage  of  by  purchaser, 

Gross,  by  either  party  in  proceeding  with  contract,  entitles 

other  party  to  rescind,  387. 
To  require  performance  of  contract,  when  a  waiver  of  time, 

390. 
Meaning  of  in  covenants  for  title,  718. 
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NEGLIGENCE. 

Gross,  in  preparation  of  particulars,  its  effect,  124. 

in  making  out  title,  its  effect  in  condition  as  to  payment 
of  interest,  588. 
Of  auctioneer,  &c.,  166. 
Of  arbitrator,  205,  995. 

Of  solicitor,  in  not  making  proper  searches,  417. 
May  affect  questions  of  priorities,  772. 
Gross,  may  be  treated  as  notice,  788,  793. 
Biddings,  whether  opened  for,  after  certificate,  1092. 
Of  vendor,  when  purchaser  may  recover  damages  for,  753. 

when  it  amounts  to,  with  constructive  notice,  787. 
What  is,  on  the  part  of  a  purchaser,  788. 

In  inquiring  after  deeds,  whether  sufficient  to  postpone  pur- 
chaser, 801. 
Purchaser  when  liable  for,  by  employing  vendor's  solicitor,  803. 

NEGOTIATIONS. 

Subsequent,  when  a  waiver  of  notice  to  sell,  65. 
Preliminary  to  contract,  rules  to  be  observed  in,  Ch.  III. 

how  affected  by  subsequent  written 
agreement,  98. 
Condition  for  rescinding  contract,  how  affected  by,  147. 
Upon  title,  Ch.  X.  s.  2. 
Continuance  of,  after  discovery  of  defect  in  title,  a  waiver,  988. 

NEPHEW. 

Purchase  in  name  of,  whether  an  advancement,  853,  n. 

NEW  TITLE, 

Vendor,  when  bound  to  convey,  740  et  seq. 
Acquired  by  plaintiffs  in  Equity,  after  bill  filed,  969. 

NEXT  PRESENTATION. 

May  be  sold  when  incumbent  is  in  extremis,  225. 
NOMINAL.    See  Resultino  Trust. 

Agent,  contract  by,  when  enforced,  170,  972. 
NON-EXISTENCE. 

Of  estate,  whether  any  relief  for,  after  conveyance,  739. 

Of  part  of  estate,  and  want  of  title  to,  distinguished   as 
defences,  973. 

NOTARIAL  ACTS. 
How  proved,  295.' 

NOTICE. 

Of  equitable  incapacity  in  original,  affects  sub-purchaser,  38. 
Of  alteration  in  sale,  fiduciary  vendors  should  give,  62. 
By  mortgagee,  prior  to  sale,  48,  63,  64. 
When  to  be  given,  64. 

to  assignee  of  mortgagor,  ih. 

What  sufficient,  ib. 
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NOTICE— (conimaet?). 

What  sufficient  under  Lord  Cranworth's  Act,  48,  65. 

To  purchaser  of  improper  sale  by  mortgagee,  57. 

Served  on  infant,  is  valid,  64. 

Waived  by  subsequent  negotiations,  65. 

Matters  of  ■which  purchaser  has,  vendor  need  not  slate,  86, 106. 

Misrepresentation  avoids  effect  of  what  would  be,  108. 

Lease  is,  of  what,  86,  87. 

Of  appropriation  of  purchase-money  should  be  given  to  vendor, 

576. 
Should  be  given  to  mortgagee,  on  purchase  of  equityof  redemp- 
tion, 635. 
on  purchase  of  equitable  estate,  89. 
But  does  not  give  priority,  as  between  equitable  estates  in  land, 

89,  415,  634,  766. 
Should  be  formal,  89,  786,  787. 
Of  tenancy,  how  far  notice  of  tenant's  rights,  415. 
Purchaser  without,  not  affected  by  judgments,  419. 
Of  undocketed  judgment,  binding  in  Equity,  under  old  law, 

422,  448. 
Of  charge  prior  to  registering  judgment,  its  effect,  441. 
Of  unregistered  judgment,  how  far  it  binds  purchaser,  447, 449, 

783. 
What  is  actual,  and  by  whom  it  must  be  given,  784. 
Its  general  effect,  807. 

Of  claim  to  estate  by  stranger,  no  cause  of  action,  98. 
By  or  to  Eailway  Company,  effect  of,  50,  195,  196,  199,  239, 

240,  408  et  seq.,  894  et  seg.,  908. 
Whether  it  converts  the  estate  into  personalty  as  between  the 

landowner's  real  and  personal  representatives,  196,  n. 
Not  simplikiter  a  contract,  195. 

Single,  does  not  exhaust  statutory  power  to  purchase,  198. 
Must  be  acted  on  within  a  reasonable  time,  199. 
Adverse,  not  acted  on,  its  effect  on  title,  306,  1014,  1015. 
Of  place  for  production  of  deeds,  when  to  be  given,  375. 
Of  deposit,  absence  of  deeds  may  amount  to,  380. 
Time,  not  originally  essential,  may  be  limited  by,  388,  389r 
but  it  should  be  reasonaljle,  ih. 
what  is  a  reasonable,  ib. 
Of  claim,  whether  incumbrancer  need  give,  414. 
Eegistration  under  1  &  2  Vict.  c.  110,  is  not,  senibk,  unless 

search  is  made,  419,  789,  796. 
Purchasers  without,  judgments  do  not  affect,  under  1  &  2  Vict. 

c.  110,419. 
Whether  so  as  regards  Palatinate  judgments,  447. 
Of  unregistered  judgment,  447. 
Want  of,  cannot  be  proved  as  against  sub-purchasers,  420,  n.  (t), 

469. 
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NOTICE— (coMimMerf). 

Of  sale  being  in  breach,  of  trust,  power  to  give  receipts  is  no 
protection,  552,  553. 

Of  money  appropriated  and  lying  idle  to  save  interest,  576, 577. 

Of  deficiency  in  quantity,  when  not  presumed,  597. 

Of  misdescription,  bars  claim  to  compensation,  601,  982. 

Of  copyhold  disentailing  assurance,  632,  n. 

Of  conveyance,  indorsed  on  principal  title  deed,  when  desirable, 
634, 

Form  of,  what  it  should  specify,  ib. 

Sub-purchasers  with,  vendor's  lien  prevails  against,  668. 

Alienees  with,  are  bound  by  certain  covenants,  702, 

Is  the  ground  for  the  interference  of  Equity  to  restrain  breaches 
of  restrictive  covenants,  702  etseq. 

To  tenants  to  pay  rent,  a  disturbance,  716. 

When  vendor  justified  in  giving,  998. 

Of  incumbrances,  to  purchaser,  before  full  payment  of  pur- 
chase-money, its  effect,  755. 

Of  another  having  prior  right  to  call  for  legal  estate,  its  effect, 
757. 

What  sufiBcient,  to  prevent  a  purchaser  obtaining  the  protec- 
tion of  the  legal  estate,  760. 

Purchasers  without,  protected  in  Equity,  761. 

Of  volimtary  settlement,  not  material,  812, 

Of  claim,  its  effect,  770,  776. 

As  to  notice  generally,  Ch.  XV.  s.  5. 

Under  Ship  Begistry  Acts  immaterial,  781. 

Of  unregistered  assurance,  &e.,  when  it  binds  purchaser,  783. 

Of  executory  or  doubtful  instrument,  its  effect,  786. 

Constructive,  how  defined,  787. 

Should  be  given  to  purchaser,  before  eviction,  876. 

Alienees  with,  must  perform  vendor's  contract,  912, 913. 

Of  defect,  at  time  of  filing  bill,  does  not  bind  purchaser  to 
accept  bad  title,  1022, 

NOTORIOUS. 

Local  customs,  need  not  be  referred  to  in  contract,  107. 

NUISANCE. 

Concealment  of,  by  vendor's  agent,  84. 
On  estate,  purchaser  when  liable  for,  842. 
What  is  a,  842,  n. 

On  a  neighbouring  estate,  whether  a  sufficient  defence  to  a  suit 
for  specific  performance,  974. 

NUNC  PEO  TUNC. 

Order  for  mortgagee  to  bid,  made  in  Bankruptcy,  30,  n.  (6). 


OATH. 

May  be  administered  by  certain  officials  abroad,  527,  528. 
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OBJECTIONS.    See  Defects. 

To  title,  conditions  as  to,  their  effect,  32  ei  seq.,  142  et  seq. 

aliunde,  138,  139. 
How  affected  by  delay  in  delivery  of  abstract,  115,  282. 
Condition  limiting  time  for,  fiduciary  vendors  may  use,  144. 

when  it  does  and  does  not  apply, 
145,  146. 

benefit  of,  how  lost,  147. 

what  a  sufficient  waiver  of,  ib. 
Frivolous,  should  be  avoided,  394. 
Important,  should  not  be  withheld,  ih. 
Negotiations  upon,  and  waiver  of,  Ch.  X.  s.  2. 
Expediency  of  reciting,  in  deed  of  confirmation,  481. 
Equitable,  a  Court  of  Law  considers,  892. 
What  are,  for  purposes  of  reference  of  title,  1007. 
When  should  be  taken,  1019. 

Fresh,  purchaser  may  take,  on  fresh  reference,  1019,  1020, 
What  may  be  raised  on  reference,  1023. 
Fair,  not  a  ground  for  costs,  1033,  1044. 
Purchaser  waiving,  pays  costs  of,  when,  1038. 
Improper,  costs  occasioned  by,  not  allowed,  1039. 

OBSTRUCTION. 

Of  necessary  way,  a  disturbance,  716. 

OCCUPATION. 

Of  premises  by  purchaser,  its  effect  on  right  to  rescind,  21,  866. 
Seisin  not  presumed  from,  as  between  vendor  and  purchaser, 

310. 
Of  premises  by  purchaser,  yet  compensation  allowed  for  defects, 

108,  597. 
Erroneous  reference  to,  in  describing  parcels,  103,  n.,  129,  487. 
Notice  of,  notice  of  occupier's  equities,  415,  416,  791,  792,  and 

see  982. 
8ed  aUter  as  respects  a  past  occupation,  416. 
Title  gained  by,  355,  369,  370. 
Bent,  when  set  on  estate,  1003. 

OCCUPATION  EENT.    See  Account,  Leaseholds. 

OFFER. 

For  purchase  by  third  person,  false  assertion  of,  by  vendor,  92. 

By  letter,  when  it  binds  the  party  making  it,  203. 

Party  accepting,  not  liable  for  delays  in  post,  203. 

Withdrawal,  rejection,  and  acceptance  of,  2J1,  213. 

Conditional  acceptance  of,  212. 

Must  be  accepted  within  a  reasonable  time,  213. 

May  be  withdrawn  before  acceptance,  ib. 

If.  rejected,  ceases  to  be  binding,  ib. 
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OFFICIAL. 

Assignee  of  bankrupt,  power  of  as  regards  sales,  46. 
Appointments,  presumption  of,  311. 

OFFICE  COPIES,  AND  EXTRACTS. 

Are  received  as,  but  are  not  strictly,  evidence,  295. 

OMISSION. 

Conditions  against  allowing  compensation  for,  130. 

In  operative  part  of  deed,  when  may  be  supplied  by  recitals, 

479. 
In  affidavit  verifying  certificate  of  acknowledgment  by  married 

woman,  its  effect,  525. 
Of  parcels  from  conveyance,  purchaser  when  relieved,  739. 
To  make  prudent  inquiries,  purchaser  when  not  liable  for,  801. 
Of  stipulations,  if  deliberate,  binds  the  parties,  954. 
To  make  inquiry  for  title  deeds,  its  effect,  621,  Ch.  XV.  s.  5, 

772,  801. 
To  make  prudent  inquiries,  purchaser  when  liable  for,  793  et 

seq.,  801,  982. 

OPENING  BIDDINGS. 

Allowed  in  Bankruptcy,  72. 

Former  practice  respecting,  on  sales  in  Chancery,  72,  n.  (b), 

1087  et  seq. 
Now  abolished  by  recent  statute,  1091. 
Not  usual,  after  certificate  became  absolute,  1092. 

OPEEATIVE  PART. 

Of  deed,  how  affected  by  recitals,  479,  489. 
May  restrict  generality  of  recitals,  ib. 
Now  used  only  in  present  tense,  484. 

OPINION. 

Puffing  statements  amounting  to  mere  expression  of,  whether 

allowable,  91. 
Of  counsel,  whether  within  the  rule  as  to  privileged  communi- 
cations, 806. 
Does  not  save  costs,  1033. 

Of  conveyancers,  not  conclusive  against  title,  893. 
And  see  Case,  Counsel. 

OPPOSITION. 

Parliamentary,  as  to  contracts  founded  on  withdrawal  of,  176, 
ib.,  n. 

OPPRESSIVE. 

Sale  by  mortgagee  may  yet  be  valid,  63. 

OPTION.    See  Pke-emption. 

Of  purchase,  as  to  declaring,  193  et  seq. 

at  fixed  price,  fiduciary  vendors  may  not  give,  70. 
does  not  subject  lease  to  agreement  stamp,  220,  n. 
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OPTION— (eo«<mM«cO. 

Of  purehaseshould  not  be  given  by  trustees  for  sale,  70. 

must  be  exercised  within  prescribed  period,  386. 
and  is  strictly  construed,  194,  753. 
Of  sale,  or  purchase,  declared,  its  effect  on  relative  rights  of 

donee's  representatives,  238  ei  seq. 
Of  purchase  by  lessee,  declared,  its  effect  on  relative  rights  of 
donee's  representatives,  239. 

OEDEE. 

To  pay  purchase-money  to  third  person,  when  irrevocable,  171. 

Of  the  Courts  of  Chancery  and  Bankruptcy,  and  in  Lunacy,  has 
the  effect  of  judgment,  428,  430. 

Of  the  Probate,  Divorce,  Admiralty  and  County  Courts,  whether 
it  has  the  effect  of  judgment,  430. 

Of  reference  of  title,  1007  et  seq. 

Whether  it  can  supply  want  of  written  contract,  201. 

Of  the  Court  not  an  instrument  in  writing  within  Apportion- 
ment Act,  746,  n. 

OEIGINALS, 

Loss  of,  when  supplied  by  secondary  evidence,  130. 
Condition  against  production  of,  its  effect,  133. 

OENAMENTAL  TIMBEE.    See  Timber, 

OUSTEE. 
■^   Of  cestm  que  trust,  is  not  within  3  &  4  Will.  IV.  c.  27,  s.  25, 
351  et  seq. 

OUTGOINGS. 
What  are,  112. 

OUTSTANDING  INTEEESTS. 

How  to  be  got  in,  and  costs  of,  143,  461,  660,  661. 
whether  by  separate  deeds,  461. 
Provisions  in  Lands  Clauses  Consolidation  Act,  respecting,  838. 
When  a  ground  for  certificate  against  titliB,  1018. 

OWNEE.    See  Statutory  Owner. 

Purchaser,  after  contract,  is  equitable,  228. 

Under  disability,  compulsory  purchase  from,  not  a  conversion, 
239. 

Whether  purchaser  acting  as,  accepts  title,  401  et  seq. 

Of  estate  sold  by  Court  or  his  trustees,  covenants,  500, 

Beneficial  devisee  and  executor  selling  as,  implies  no  breach  of 
trust,  552. 

Of  lands,  party  in  possession  selling  to  Eailway  Company,  when 
deemed  such,  611, 

Adjoining,  right  of,  to  pre-emption,  under  Lands  Clauses  Con- 
solidation Act,  698. 
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PALATINATE  COURTS. 

As  to  registration  of  judgments  in,  429,  444. 

Such  judgments  are  now  within  2  Vict.  c.  11,  and  3  &  4  Vict. 

c.  82,  447. 
May  make  orders  under  the  Trustee  Act,  535. 
Orders  by,  -whether  evidence  under  45th  sect.,  539,  n, 

PARAMOUNT  TITLE. 

Purchaser  asserting,  need  not  give  up  possession,  403. 
Eviction  under,  when  within  the  usual  covenants  for  title,  717. 
And  see  Account. 

PARCELS. 

Fiduciary  vendors  may  sell  in,  58  et  seq.    • 
Conditions  as  to  identity  of,  140. 
Presumptions  of  identity  of,  309. 
How  to  be  described  in  conveyance,  486. 
Improperly  included  in,  or  omitted  from  conveyance,  law  re- 
specting, eai,  739. 

PARENT. 

And  child,  contracts  between,  15,  689. 
Purchase  in  name  of,  not  an  advancement,  853. 

PARISH. 

Inhabitants  of,  cannot  purchase  eo  nomine,  16. 

PAROL.    >See  Verbal. 

PARSON. 

And  churchwardens,  by  custom    a  corporation  to  purchase 
laud,  16. 

PART. 

"  Any,"  trust  to  sell,  extends  to  entirety,  60,  n. 

Material,  of  property,  wanting,  or  no  title  shown  to,  defect  is 

fatal,  127,  973,  985,  987. 
Unspecified,  of  estate,  notice  of  charge  as  affecting,  790, 
Of  estate,  vendor  when  compelled  to  convey,  976  et  aeq. 

PART-OWNER. 

May  enforce  production  of  deeds,  376. 

PART-PERFORMANCE. 

Equitable  doctrine  of,  not  recognised  at  Law,  880. 
In  case  of  building  contracts,  its  effect  as  to  specific  perform- 
ance, 90S. 
What  acts  of,  are,  or  are  not,  sufficient  in  Equity,  937  et  seq, 

must  be  solely  referable  to  the  parol  agreement, 
945. 
Requisite,  to  set  up  subsequent  parol  variation,  956. 
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PARTICULAES. 

Of  sale,  general  matters  relating  to,  Ch.  IV.  s.  1. 

preparation  and  contents  of,  Ch.  lY.  s.  2. 
on  sale  by  Court,  1084. 
Of  claim,  may  be  required  at  Law,  891. 

PARTIES. 

To  conveyance,  requisition  as  to,  an  objection  to  title,  147. 

who  must  be,  Ch.  XII.  s.  2,  1104. 

arrangement  and  description  of,  474, 475. 
To  contract,  as  between,  it  is  in  Equity  a  conveyance,  228. 
To  suit  for  specific  performance,  Ch.  XVIII.  s.  4. 
To  suit  cannot,  without  leave,  bid  at  sale  in,  1082. 
To  interpleader  suit,  164. 

PARTITION. 

Deed,  pai-ty  claiming  under,  can  enforce  its  production,  376. 

Whether  power  of  sale  and  exchange  authorizes,  70. 

As  to  costs  of  carrying  out  agreement  for,  on  death  of  co-owner, 

247,  n. 
By  Commissioners  under  Inclosure  Act,  267,  n. 

PARTITION  ACT  1868. 

General  provisions  of,  Ch.  XX.  s.  3. 
Sale  when  ordered  under,  1074  et  seq. 
Costa  under,  1076. 

PARTNER. 

Solvent  or  surviving,  selling  on  bankruptcy,  or  death  of  co- 
partner, 76. 

Purchasing  from  co-parner,  is  entitled  to  what  abstract,  260, 
265. 

Selling  to  co-partner,  when  stamp  duty  payable,  483. 

As  to  lands  purchased  or  held  in  partnership,  844  et  seq. 

Advantage  secured  by  one,  enures  to  the  others,  847. 

Must  conform  to  agreement,  in  which  propei-ty  ia  bought  for 
purposes  of  speculation,  848. 

"Where  the  partnership  trade  is  merely  ancillary  to  the  land, 
whether  the  land  is  personal  estate,  ib. 

Land  of  surviving,  when  reconverted  into  realty,  849. 

PARTNERSHIP. 

In  a  mine,  when  not  suificiently  proved,  204,  and  see  849,  n. 
Contract  for,  not  enforceable  in  Equity,  908,  960. 

PARTY,  OR  PRIVY. 

Effect  of  the  words,  719. 

PASTURAGE. 

Eight  of  sole,  whether  a  profit  &  prendre  within  the  Prescription 
Act,  344. 
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PATENT. 

Defects,  what  are,  vendor  need  not  point  them  out,  83. 

but  must  not  try 
to  conceal,  ib. 
Ambiguity,  evidence  of  intention  cannot  explain,  209,  882. 

PAYMENT. 

Terms  of,  agent  of  undisclosed  principal  may  vary,  171. 

Of  deposit.    See  Deposit. 

Of  charges,  when  presumed,  300. 

Of  purchase-money,  when  presumed,  ih. 

into  Court,  when  ordered,  1000  et  seq. 
recital  of,  its  effect,  480. 
Of  rent,  within  the  3  &  4  Will.  IV.  c.  27,  356. 
Of  mortgage  debt  within,  365. 
Of  purchase-money  on  completion.  Oh.  XIII.  s.  6. 
To  agent,  when  authorised,  604. 

Out  of  Court,  of  money  paid  by  Eailway  Companies,  432  et  seq., 
607  etseq.,  651. 
costs  of,  651. 

of  moneys,  subjectto  a  remote  possibility  of 
claim,  316,  319,  320. 
To  bankrupt,  when  protected,  773  et  aeq, 

PEDIGREE. 

Matters  of,  should  be  abstracted  in  chief,  276. 
Presumption  in  matters  of,  312  et  seq. 
Evidence  of  matters  of,  321  et  seq. 
Becitals,  when  evidence  of,  322,  325. 

PENALTY. 

Condition  for  payment  of,  distinguished  from  condition  for 

forfeiture  of  deposit,  149. 
On  entry  by  Eailway  Companies,  before  payment  or  deposit, 

410. 
Statutory,  what  is  subject  to,  is  unlawful,  957. 
Insertion  of,  in  agreement,  yet  specific  performance  decreed, 

972. 
On  stamping  agreement,  219,  221. 

deed,  after  execution,  636. 

PENCIL. 

Signature  is  binding,  214, 

PENDENTE  LITE. 

Protection  of  property  in  Equity,  696. 

Legal  estate  may  be  got  in  from  unsatisfied  incumbrancer,  758. 
but  not  from  satisfied  incumbrancer, 
semble,  ib. 
Abstraction  of  subject-matter  of  suit,  relief  for,  1026. 
Settlements,  830  et  seq. 
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PERCH. 

Statutory  length  of,  591. 

Statement  of  perches  and  roods,  its  effect  on  the  expressions 
"  more  or  less,"  &c.,  598. 

PERFECT. 

Abstract  is,  when,  115,  148. 

PERFORMANCE. 

Of  covenants,  condition  as  to  evidence  of,  on  sale  of  lease,  154. 
Of   plaintiff's    engagements,    when    necessary    before    action, 
Ch.  XVII.  s.  3. 

PERIODICAL  PAYMENTS. 

Arrears  of,  how  long  recoverable,  36?. 

PERJURY. 

Defendant  by  answer  denying  paa'ol  agreement,  whether  indict- 
able for,  948,  n. 

PERMITTED  OR  SUFFERED. 
Effect  of  the  words,  719. 

PERPETUITY. 

Covenant  creating,  whether  enforceable,  703. 

PERSONAL  ESTATE.    See,  Deficiency,  Mixed  Fund. 

Land  bought  by  co-adventUrers  is,  848. 

Whether  so,  where  partnership  trade  is  merely  ancillary  to  the 
land,  848. 

Unpaid  purchase-money  is,  on  death  of  vendor  before  eomple- 
tion,  237. 

Conversion  into,  what  amounts  to,  238  et  aeq. 

Compulsory  purchase  by  a  public  company,  whether  a  conver- 
sion into,  239,  240. 

PERUSAL. 

Of  absti-act,  as  to  mode  of,  285. 

on  behalf  of  purchaser  or  mortgagee,  distinguished, 

284. 
purchaser's  solicitor,  objecting  to  delay  in  delivery, 
should  abstain  from,  283. 
Of  conveyance,  vendor  pays  for,  647. 

PETITION. 

Under  Lands  Clauses  Consolidation  Act,  should  be  served,  on 

whoia,  612,  elS,  657,  668. 
general  practice  respecting, 
614. 
For  winding-up  a  public  company,  is  not  a  lis  pendens,  457. 

PEW. 

Eight  to,  ho'w  shown,  271, 
in  chancel,  ib. 
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PLACE. 

For  production  of  deeds,  374,  375. 

PLAINT. 

For  specific  performance  in  County  Court,  927. 
General  practice  respecting,  929  et  seq. 

PLAINTIFF. 

In  Equity,  cannot  vary  contract  by  parol  evidence,  101,  948 
generally  conducts  sale,  1083. 

PLAN. 

Eeference  to,  in  particulars,  its  effect,  108,  110,  111. 
in  conveyance,  486,  487,  883. 

care  requisite  in  using,  486,  and  see  883. 
Condition  reserving  right  to  modify,  159. 
Words  in,  when  counted  for  stamp  duty,  646. 
Whether  to  be  copied  upon  abstract,  281. 
Tracings  of,  should  generally  accompany  abstract,  ib. 
Not  within  the  rule  as  to  privileged  communications,  805. 
How  to  be  interpreted,  see  Lyh  v.  Bieharda,  883. 

PLEA. 

Of  bankruptcy  in  a  vendor's  suit  for  specific  performance,  236. 
Of  purchase  for  value  without  notice,  when  and  how  to  be 
raised,  760,  761. 

POLE.    See  Perch. 

POLICY  OF  ASSUEANCE. 

Eight  to,  on  sale  of  reversion  being  set  aside,  693. 

Against  fire,  whether  purchaser  entitled  to  assignment  of,  744. 

POETION. 

Can  be  raised,  when,  563. 

Further,  a  consideration  for  settlement,  813. 

POSSESSIO  FEATEIS. 

Doctrine  of,  destroyed,  357. 

POSSESSION. 

Condition  respecting,  118. 

Not  necessarily  personal  occupation,  ib. 

Agreement  to  give  up,  for  a  money  consideration,  must  be  in 

writing,  186. 
Vendor  in,  after  time  fixed  for  completion,  may  get  in  crops, 

&o.,  229. 
Vendor  retaining,  when  liable  to  occupation  rent,  581,  582i 
Purchaser  in,  before  payment  of  purchase-money,  restrained 
from  waste,  233. 
when  liable  for  use  and  occupation,  if  no  title, 
233,  876. 
When  title  may  be  proved  by  evidence  of,  275. 
Title  acquired  by,  under  Statute  of  Limitations,  347  ct  »eq. 
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POSSESSION— (coniiwMed). 

What  iB,  under  the  Statute  of  Limitations,  349  et  seq. 

Does  not  operate  as  a  statutory  transfer,  370. 

Eights  mter  se  of  several  adverse  possessions,  371. 

Evidently  at  once  required,  time  is  essential,  386. 

Undertaking  to  deliver,  not  binding  in  Equity,  387. 

Neglect  to  require,  when  a  waiver  of  time  fixed  for  completion, 

390. 
When  a  waiver  of  title,  396  et  aeq.,  988,  1098. 
Taken  after  delivery  of  abstract  uprirndfaeie  waiver  of  objec- 
tions to  title,  399. 
So  if  taken  forcibly,  ib. 
But  not  if  taken  under  the  contract,  ib. 

or  with  vendor's  lease,  ib., 
401,  402. 
Betention  of,  may  be  an  acceptance  of  title,  400, 402. 
What  amounts  to,  400. 

Purchaser  in,  his  rights  and  liabilities,  Ch.  X.  s.  3. 
when  occupying  tenant,  401. 
pays  [interest  pending  completion,  when,  576  et 

seq. 
ejectment  of,  a  defence  in  Equity,  998. 
when  required  to  vacate  or  pay  purchase-moneyj 
1000  et  seg. 
Purchaser  having  taken,  cannot,  by  giving  up,  escape  liability 
to  interest,  678. 
when  entitled  to,  where  price  payable  by  instal- 
ments, 581. 
Vendor  in,  by  altering  property,  avoids  contract,  406. 
when  liable  to  occupation  rent,  581. 
must  account  for  receipts,  and  deteriorations,  696. 
retaining,  after  conveyance,  not  liable  for  use  and 
occupation,  748. 
By  Eailway  Companies  before]completion,  Ch.  .X.  s.  5. 
Eemedy  against  landowner  refusing  to  give,  410. 
Party  in,  his  primd  facie  right  to  purchase-money  paid  into 

Court,  611,  612. 
A  statutory  bar  as  against  a  charitable  trust,  353,  767. 
Of  estate,  or  deeds,  assignees  omitting  to  take,  yet  not  post- 
poned, 772. 
notice  of  holder's  equities,  791,  912. 
Of  title  deeds,  how  far  material  as  respects  priorities,  771  etseq. 
Given  or  taken,  a  part  performance,  937. 
Betention  of,  whether  a  part  performance,  937  et  seq.,  943. 
Wrongfully  obtained  is  unavailing,  939. 
Collateral  parol  agreement  for,  void,  953. 
Effect  of,  on  costs,  1044. 

Purchaser  from  Court,  not  allow^dj  to  take,  without  acoeptipg 
title,  1098. 
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FOSS'ESSION— (continued). 

Purchaser  taking,  without  leave,  accepts  title,  1098. 

from  what  time  entitled  to,  1101. 
Costs  of  application  for  leave  to  take,  and  to  pay  money,  1094. 
Writ  of  assistance,  to  obtain,  1032. 

POSSIBILITY. 

May  be  sold,  22.5. 

Mere,  evidence  to  negative,  cannot  be  required,  305. 
POST. 

Party  sending  letter  by,  is  not  responsible  for  delay,  203. 

Offer  made  by,  binding,  if  at  once  accepted,  213. 
POVEETY. 

Whether  an  excuse  for  ladies,  42,  695. 

Of  vendor,  effect  of,  683  et  seq. 

POWEE. 

Collatex-al,  infant  may  convey  under,  3. 

Married  woman  may  convey  or  contract  under,  9,  914. 

Of  sale,  exercise  of,  Ch.  II.  .ss.  1,  2,  3,  4,  1046  et  seq. 

douee  of,  disqualified  from  purchasing,  24. 

mode  of  reciting,  339. 

trustees  selling  under  power,  54. 

unlimited,  whether  valid,  54,  n.,  1046  et  acq. 

conditional,  56. 

strictly  construed,  557,  558. 

authorises  a  mortgage,  when,  69. 

by  auction,  does  not  authorise  private  sale,  57. 

in  mortgage,  title  imder,  1046  et  seq. 

under  Lord  Cranworth's  Act,  47,  48,  69. 

whether  exerciseable  by  sub-mortgagee,  49. 

whether  trustee,  authorised  to  mortgage,  can  give,  69. 

to  A.,  does  not  authorise  sale  to  B.,  58. 

under  special  conditions,  its  effect,  159. 

reference  to,  does  not  extend  to  accompanying  power 
to  give  receipts,  558. 

trustees  not  compelled  to  exercise,  918. 
Of  sale  and  exchange,  when  may  be  accelerated,  55. 
authorises  enfranchisement,  70. 
whether  it  authorises  pai-tition,  ib. 
To  consent  to  sale,  how  affected  by  alienation  of  life  estate,  66 

et  seq. 
To  purchase,  exercise  of,  Ch.  II.  s.  5. 
Of  auctioneers  and  agents,  Ch.  V.  ss.  2  and  3. 
Of  vendor  to  manage  estate,  until  completion,  229. 
Instrument  creating,  should  be  abstracted,  275. 
How  to  be  recited,  477. 

Exercise  of,  defeats  judgment  under  old,  but  not  under  new 
law,  423  et  seq.,  448. 

VOL   II.  AAA 
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POWER— (coiirtiwted). 

Survives  to  trustees  or  their  representatives,  when,  557)  n. 
Defective  execution  of,  relief  against,  768,  915. 

when  supplied  by  22  &  23  Vict.  c.  35, 
768. 
Of  revocation,  settlement  reserving,  is  fraudulent,  825. 
Contract  under,  enforced  against  remainderman,  228,  911. 

whether  so,  on  the  ground  of  expenditure,  if 
by  parol,  944. 
To  make  substituted  settlement,  vendor  not  compelled  to  exer- 
cise, 973. 
And  see  Receipts. 

PE^MUNIRE. 

Effect  of,  on  general  right  to  sell,  or  buy,  10,  23. 

PRAYER. 

For  general  relief,  what  relief  obtainable  under,  928. 

PRAYER  BOOK. 

Entries  in,  may  be  evidence  of  pedigree,  323. 

PRECEDENT.    See  Condition. 

PRE-EMPTION. 

Clause  of,  in  lease,  whether  notice  of  the  lease  is  notice  of,  87. 
Parol  acceptance  of  right  of,  insufficient,  193. 
Right  of,  how  not  accepted,  193,  see  943. 

at  fixed  price,  fiduciary  vendors  may  not  give,  70. 

strictly  construed,  194, 386,  753. 

when  may  be  exercised,  194,  386. 

what  a  sufficient  exercise  of,  194. 

how  destroyed,  194, 748. 

.should  be  noticed  in  particulars,  106. 

may  be  reserved  to  mortgagee  at  time  of  loan,  226. 
Over  superfluous  lands,  under  Lands  Clauses  Consolidation  Act, 

696  et  seq. 
Cases  in  which  it  does,  and  does  not,  arise,  697. 

PRELIMINARY  INQUIRIES. 

Sale  by  Court  can  be  made  before,  1078. 

PREMIUM. 

For  lease,  infant  lessor  obtaining  by  fraud,  decreed  to  repay,  4. 
Infant  lessee,  having  occupied  property,  cannot  recover,  20. 

PREJUDICE. 

Replies  returned  without,  do  not  affect  vendor's  right  to  rescind 

contract,  semble,  147. 
Approval  of  the  draft  conveyance  without,  its  effect,  397. 
Act  done  to  jsarty's  own,  not  a  part  performance,  946. 

PREPARATION. 

Of  conveyance,  when  a  waiver  of  title,  397. 
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PEESCEIPTION. 

Title  under,  331  et  seq. 

General  nature  of  title  under  the  2  &  3  Will.  IV.  c.  71,  331. 

Incases  of  claims  of  light,  331. 

need  not  be  as  of  right,  3:32, 
to  what   extent   the    right   can    be 
claimed,  332  ct  seq. 
In  cases  of  claims  of  way,  public  or  private,  334,  335. 

how  the  right  may  be  lost,  336. 
In  cases  of  claims  of  watercourse.  336  et  seq. 

distiuction  between  natural 

and  artificial,  338. 
v/aters  of  a  canal,  339. 
In  cases  of  claims  of  lateral  support,  340  et  seq. 

how  the  i-ight  may  be  ac- 
quired, 340. 
when  right  of  action  ac- 
crues, 341. 
where  right  of  working 
minerals     is    reserved 

In  cases  of  claims  of  rights  of  common  and   prolit.s  d  prendre, 
343 
right  of  fishing,  ib. 

to  dig  coals,  &c.,  344. 
to  sole  pasturage,  ib. 
Period  for  which  possession  must  be  proved,  ib.  et  acq. 
Interruption  of  title  under,  what  is,  346. 
Lost  grant  need  not  now  be  presumed,  302,  331. 

PRESENTATION. 

Purchaser,  claiming  present  right  of,  must  accept  title,  231. 
Right  of,  when  barred  by  statute,  362. 
Injunction  against,  pendente  lite,  1004. 
Purchase  of  next,  when  simoniacal,  22-5. 

PRESENTMENT. 

Of  copyhold  assurance,  dispensed  with,  633. 

PRESERVATION. 

Of  property  pending  litigation,  696. 

PRESUMPTION.    See  Evidence. 

As  to  ownership  of  strips  of  waste,  151,  u. 

of  encroachments,  151,  and  ib.,  u. 
Of  instrument  having  been  duly  stamped,  221. 
Of  merger  of  satisfied  terms,  251. 

Of  title  to  fee  simple,  from  uninterrupted  possession,  275. 
Deficiencies  in  proof  of  documents,  or  of  their  attendant  formali- 
ties, how  far  supplied  by,  299  et  seq. 
General  rule  of,  between  vendor  and  purchaser,  303. 

A  A  A  2 
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PRESUMPTION— (co'/itmmcO. 

Deficiencies  in  proof  of  facts,  not  documentary,  how  far  sup- 
plied by,  308  et  se^. 

In  matters  of  pedigi-ee,  312  et  seq. 

As  to  failure  of  issue,  319  et  seq. 

Under  Lands  Clauses  Consolidation  Act,  of  party  in  possession 
being  owner,  611. 

As  to  stamps  being  sufficient,  303,  646. 

As  to  a  tenancy  in  common  from  an  equal  contribution  of  the 
purchase-money,  845. 

Of  advancement,  how  rebutted,  856  et  seq. 

PRETENDED  TITLE. 

Sale  of  illegal,  222. 

What  is  a,  222,  what  is  not,  223. 

PRICE.    (See  Considekation. 

Limited,  agent  exceeding,  does  not  bind  principal,  169. 
Bond  of  reference  to  settle,  may  amount  to  agreement,  193. 
Uncertainty  respecting,  is  fatal  to  contract,  204. 
Of  land  taken  by  Railway  Company,  how  settled,  195,  573. 

PRINCIPAL.    /S'ee  Agent. 

PRIORITY.    See  Ch.  XV.  Lesal  Estates. 

None  is  gained  by  notice  to  trustees,  on  purchase  of  equitable 

estate  in  land,  89,  415,  766. 
On  fund  in  Court,  by  stop  order,  90. 

Of  purchasers  from  successive  voluntary  grantees,  inter  se,  825. 
Of  judgment  creditors,  inter  se,  442,  781. 
Of  registered  over  unregistered  instruments,  755,  n. 
Gives  equity,  meaning  of  the  maxim,  760. 
On  what  the  rule  as  to,  depends,  772. 
Under  Registration  Acts,  Ch.  XV.  s.  4. 
Of  registered  deeds,  inter  se,  623,  781. 
Legal  estate  gives,  where  equities  are  equal,  754. 

PRISON. 

Contract  executed  in,  held  valid,  966. 

PRIVATE. 

Contract,  as  to  sale,  by  fiduciary  vendors,  57  et  seq. 

preparation  of  agreement,  on  sale  by,  191. 
Restrictions  on  agent's  written  authority,  168. 

PRIVILEGED  COMMUNICATIONS. 
Protected,  306,  804  et  seq. 
What  are  within  the  rule,  805. 
To  whom  the  rule  extends,  806. 

PRIVITY. 

Of  estate,  as  respects  covenante,  700,  712,  713, 
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PRIVY. 

Effect  of  expression,  in  covenants  for  title,  719. 

PROBATE.    Bk  ExEcuToii. 

Received  as,  but  not  properly  evidence  of  title  to  freeholds  or 

copyholds,  296. 
In  solemn  form  is  conclusive  as  to  validity  of  will,  297. 
Should  be  seen  to  have  issued  from  proper  Court,  298. 

PROBATE  DUTY. 

Payable  in  respect  of  unpaid  purchase-money,  on  death  of  ven- 
dor before  completion,  238. 

PROCEEDINGS. 

At  Law  and  in  Equity,  bankruptcy,  &c.,  how  proved,  293. 
Stay  of,  when  may  be  obtained,  1041. 

PROCLAMATIONS, 

Of  flue,  want  of  evidence  of,  supplied  by  statute,  293. 

PRODUCTION,    dee  Ch.  IX.  and  Covenant  fob  Production. 
Of  deeds  :  purchaser's  right  to,  130,  374. 
at  what  place,  374. 
condition  against,  its  effect,  133. 
covenant  for,  runs  with  land,  709,  see  730. 
by  unpaid  mortgagee,  not  compelled,  377. 

unless  he  claim  \inder  mortgagor,  who  must 

himself  have  produced  them,  378. 
or  unless  he  consent  to  sale  by  Court,  379, 1107. 
by  purchasing  solicitor  enforced,  39. 
may  be  compelled,  by  whom,  376  et  seq. 
may  be  enforced  by  statute,  380. 
not  hybondjide  purchaser  without  notice,  761,  763. 
Of  Court  Rolls,  how  may  be  procured  by  owner  of  enfranchised 

copyholds,  380. 
Of  title.    See  Abstract  and  Title. 
Of  lessor's  title,  condition  against,  133. 
Of  lease  at  sale,  expedient,  153. 

Of  agreement,  for  purpose  of  stamping,  enforced,  220,  885. 
Of  all   documents  of  title  iu   vendor's  possession  may  be  re- 
quired, 273. 
Of  documents,  as  negative  evidence,  298. 
Of  cases,  opinions,  &c.,  806. 
Of  documents  under  14  &  15  Vict.  c.  99,  885. 
Of  evidences  of  title,  bill  for,  742. 

PROFESSIONAL.    See  Privileged  Communications. 
Advice,  want  of,  on  sale  by  client,  to  solicitor,  33,  34. 

will  not  of  itself  make  a  sale  for  undervalue 
impeachable,  685. 
Usage,  evidence  of,  to  explain  agreement,  881. 
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PROFESSIONAL— (cojitMwed). 

Adviser,  agreement  entered  into  without,  yet  enforced,  951. 

deeds  procured  from  party  in  absence  of,  set  aside,  732. 
Agent,  approval  of  draft  agreement  by,  216. 
Communications,  what  are  privileged,  804,  805. 

PEOFIT. 

Trustee,  &c.,  purchasing,  and  making,  must  account  for,  38,  40. 
Trustee,  being  solicitor,  may  not  make  professional,  77. 
Agreement  for  sale  at  a  specified  price,  plus  a  share  of  profit  on 

"  resale,  205. 
A  prendre,  claim  to,  343  et  seq. 

PROMISE. 

To  accede  to  parol  variation,  whether  enforced,  948. 

when  a  defence  in  Equity,  952. 
To  pay,  when  a  suflBcient  acknowledgment  under  3  &  4  Will.  IV. 
c.  27,  366. 

PROMISSORY  NOTE. 

Payment  of  deposit  by,  to  auctioneer  or  agent,  impropel',  177. 
Vendor's  lien  not  afiected  by  taking,  672. 
Although  stranger  join  therein  as  surety,  ib. 

PROMOTERS  OF  PUBLIC  UNDERTAKINGS. 
How  far  their  acts  bind  the  company,  50, 174,  175. 
May  convey  to  themselves,  in  certain  cases,  532. 
Can,   in  certain  cases,   dispense   with   concurrence  of  incum- 
brancers, 545. 

PROPOSAL. 

Contract  to  sell  the  benefit  of  a,  133,  n. 

PROTECTION.    See  Ch.  XV. 

PROTECTOR  OF  SETTLEMENT. 

Consent  by,  58,  630—632. 

costs  of  deed  of,  647. 
PROTEST. 

Against  delay,  its  effect,  192. 

Payment  under,  663,  and  see  n.  (e). 

PUBLIC  COMPANY.    See  Railway  Compant. 
Purchases  by,  under  Act  of  1862,  17. 
Majority  in,  cannot  bind  minority,  unless  so  provided,  43. 
Power  of  compulsory  purchase  by,  when  exerciseable,  49. 
Bound  by  offer  of  adequate,   though  unascertained,  price,  to 

statutory  owner,  72. 
Bound  by  adopting   acts  of  agent  prior  to  inct)rporatioD,  50, 

and  see  ib.,ji.  {g),  175,  176  n.,  226. 
but  not  if  contract  of  promoters  be  ultra  vires,  176. 
Rule  as  to  trading  companies,  176. 
Liable  for  misrepresentation,  96. 
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PUBLIC  COMPANY— {confmued). 
May  ratify  contract  by  ageut,  175. 
Notice  by,  of  intention  to  take  land  under  compulsory  power, 

how  far  an  agreement,  50,  195,  240,  894. 
May  give  second  notice,  198,  232. 
Contract  by,  how  to  be  signed,  217. 

before  complete  registration,  226. 
Purchasing  under  compulsory  power,  pays  for  abstract,  260. 

whether  a  conversion  into 
personalty,  239,  240. 
Entry  by,  befoi-e  completion,  Ch.  X.  s.  5. 
Petition  for  winding  up,  is  not  a  lis  pendens,  457. 
Covenants  by  landowner  with,  501. 

Expiration  of  powers  of,  to  construct  works,  its  effect  on  pre- 
vious contract  by,  964. 
Shares,  &o.,  in,  ad  valorem  duty  on  conveyance  in  consideration 
of,  483. 

PUBLIC  DOCUMENTS. 

Copies  of,  made  evidence  by  14  &  15  Vict.  c.  99,  295. 

PUBLIC  HOUSE. 

What  is  a,  112,  707,  n. 

Free,  what  is  not,  112. 

Deeds  of,  in  London,  usually  mortgaged  to  brewers,  380. 

Usual  mode  of  payment  for,  606,  n. 

Covenants  against  user  as  a,  how  construed,  707,  708. 

PUFFING. 

Statements  by  vendor,  their  effect,  Ch.  III.  s,  2,  90,  109. 

what  are,  90. 
On  sales  by  auction,  180,  1083. 

PUFFEE. 

Not  allowable,  unless  right  of  bidding  expressly  reserved,  103, 

180,  181. 
Under  Sale  of  Land  by  Auction  Act,  1867,  181. 

PUBCHASE.    See  Trustee,  Solicitor,  Agent,  Covenants,  and 
Trust-money. 

PUECHASE-MONEY.    See  Consideration,  Funds. 
When  recoverable,  from  or  by  infant,  20. 
Or  lunatic,  21. 

Paid  by  wife,  recoverable  by  husband,  22. 
Person  signing  receipt  for,  liable  as  trustee,  77. 
Kept  unproductive  by  mortgagee  after  sale,  77. 
Payment  of,  to  agent,  <fec.,  171,  601,  604. 

when  authorised,  604. 
when  not  a  bar  to  action  for  fraud,  93. 
Provisions  respecting,  on  sale  to  railway  companies,  &c., 
Vendor's  receipt  for,  may  amount  to  agreement,  193. 
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PUECHASE-MONEY— (cojiitiiwerf). 
As  to  fixing  by  valuation,  205,  206. 
Purchaser  bound  in  Equity  to  pay,  227. 

After  payment  of,  whether  purchaser  is  bound  by  notice  of  in- 
cumbrance before  conveyance,  228,  760. 
Judgment  against  vendor  after  contract,  a  lien  on,  233,  423, 

426. 
And  estate,  vendor  may  keep,  when,  233. 
Relative  rights  of  vendor's  real  and  personal  representatives  to, 

if  he  die  before  completion,  237  et  seq. 
Real  representatives  of  purchaser,  when  entitled  to  claim  out 

of  personal  estate,  on  his  death  before  payment,  241  et  seq. 
Inability  to  give  discharge  for,  a  defect  in  title,  261. 
Vendor's  suit  for,  is  within  3  &  4  Will.  IV.  c,  27,  s.  40,  364. 
Indorsed  receipt  for,  unusual  position  of,  to  be  explained,  381. 
Condition  for  payment  of,  on  specified  day,  not  an  agreement 

for  previous  deduction  of  title,  383,  sed  qu. 
Apologies  for  non-payment  of,  an  acceptance  of  title,  396. 
Parties  interested  in,  whether  to  covenant  for  title,  507. 
Should  not  be  paid  before  acknowledgment  by  married  woman, 

522. 
Discharge  of  incumbrances  out  of,  Ch.  XIII.  s.  2,  737,  1092. 
Vendor  liable  to  refund,  if  purchaser,  having  taken  possession, 

is  evicted  before  completion,  542. 
Purchaser,  when  he  may  not  retain,  after  conveyance,  in  dis- 
charge of  incumbrances,  543. 
Purchaser's  liability  to  see  to  application  of,  Ch.  XIII.  s.  3. 
How  far  protected  under  Lord  St.  Leonards'  and  Lord  Cran- 

worth's  Acts,  545,  646. 
In  what  cases  a  trust  to  sell  does  not  imply  a  power  to  give 

discharge  for,  548  et  seq. 
All  the  trustees  should  join  in  receipt  for,  556,  603. 
Amount  of,  how  ascertained,   increased,   or  diminished,  Ch. 

XIII.  s.  4. 
To  whom  and  how  to  be  paid,  ib.  s.  6. 
Payable  by  instalments,  purchaser  entitled  to  possession,  when, 

581. 
Payment  into  Court  and  re-investment  of,  on  sales  to  railway 

companies,  and  costs  of,  607  et  seq.,  651  et  seq. 
Unpaid,  vendor's  lien  for,  232,  Ch.  XIV.  s.  1,  520. 

taking  security  for,  when  it  discharges  vendor's  lien, 

671  et  seq. 
judgment  is  a  charge  on,  435. 
Paid,  purchaser's  lien  for,  405. 

Whether  purchaser,  not  evicted,  may  claim,  if  title  bad,  724. 
Payment  of,  procured  by  fraud,  relieved  against,  732,  736. 

notice  of  adverse  right  before,  whether  sufficient, 
228,  760,  761, 


Digitized  by  Microsoft® 


INDEX.  1249 

PUECHASE-MONEY— (cojiMmwed). 

Payment  of,  whether  material,  as  respects  purchaser's  liability 
to  action  for  use  and  occupation,  876. 
may  be  proved  by  parol  evidence,  652. 
not  a  part  performance,  939. 

into  Court,  by  purchaser  in  possession,  1000  et  seq, 
by  purchaser  under  decree,  1092,  1098. 
ordered  on  summons,  1112. 
What  is  a  sufficient  appropriation  of,  to  save  interest,  582  et  seq. 
Loss  on  investment  of,  who  bears,  601. 
Purchaser  whether  allowed  to  follow,  736. 
For  estate  having  no  existence,  whether  purchaser  can  recover. 

739. 
Joint  purchasers  contributing  unequally  to,  take  in  common  in 

Equity,  844. 
Vendor  cannot  recover  at  Law,  if  no  conveyance,  875. 
Excess  or  inadequacy  of,  whether  a  defence,  990  ei  seq. 
Application  of,  under  Settled  Estates  Acts,  1067. 
Application  and  distribution  of,  on  sale  under  decree,  1098  et 

seq. 
May  be  paid  in,  before  title  accepted,  1098. 
Purchaser,  after  payment  into  Court,  not  responsible  for,  1099. 
Purchaser  under,  &c.,  allowed  compensation  out  of,  after  con- 
veyance, 1110. 
Whether  vendor  can  claim  additional,  for  excess  in  quantity, 

593. 
Volunteer  under  a  settlement  avoided  by  27  Eliz.  c.  4,  has  no 

claim  against,  812. 
Account  of,  directed  by  decree,  when,  1025. 

QUALIFICATION. 

Parliamentary,  agreement  to  give,  958,  n.  (I). 

QUALIFYING  EXPRESSIONS. 

In  operative  part  of  conveyance,  use  of,  485. 

their  eflfect,  719. 
In  statement  of  quantity,  598. 

QUALITY. 

Of  estate  better  than  stated,  no  increase  of  purchase-money, 

594,  679. 
Deficient,  compensation  for,  600. 

no  remedy  for,  after  conveyance,  except  under  cove- 
nant, 711. 

QUANTITY. 

What  misdescription  of,  sufficient  to    exclude  compensation, 

128,  130. 
Excess  of,  whether  vendor  can  claim  compensation  for,  591 
et  seq. 
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QUANTITY— (co»<mwed). 

Not  after  conveyance,  679  ef  seq. 
Deficient,  compensation  for,  697  et  seq. 

purchaser,  after  conveyance,  can  claim 
only  under  covenant,  711. 
■when  purchaser  compelled  to  take,  without  compen- 
sation, 141. 
Qualifying  expressions  in  statement  of,  their  effect,  598. 

QUARRIES. 

Stone  got  from,  whether  a  mineral,  334. 

Are  land,  within  3  &  4  Will.  IV.  c.  27,  261,  n.  (z). 

QUIETUS.     Under  2  &  3  Vict.  c.  11,  s.  9,  455,  644. 

"  QUI  PRIOR  EST  TEMPORE,  POTIOR  EST  JURE." 
Meaning  and  application  of  maxim,  764  et  seq. 

QUIT-RENT. 

Need  not  be  noticed  by  vendor  of  manorial  freehold,  semble,  107. 
Liability  to,  whether  it  admits  of  compensation,  986,  989. 
How  affected  by  3  &  4  "Will.  IV.  c.  27,  348,  371. 
When  purchaser  of  land  subject  thereto,  should  covenant  to 
pay,  513. 

RACK-RENT. 

Leases  at,  need  not  b«  registered,  623  ;  what  are,  ib. 
Misdescribed  as  ground-rent,  127. 

RAILWAY  COMPANY.     See  Public  Compant. 

How  far  bound  by  the  acts  of  its  promoters,  50. 

Agreement  to  sell,  or  conveyance  to,  does  not  include  mines, 
unless  named,  &o.,  105,  192,  489. 

Agreement  for  sale  of  shares  in,  not  ■^yithin  fourth  section  of 
Statute  of  Frauds,  187. 

And  will  be  specifically  enforced,  902. 

Shares  in,  what  title  to  be  shown  to,  270. 

Notice  by,  of  intention  to  take  land,  its  effect,  50,  195,  196, 198, 
199. 

Entry  and  possession  by,  before  completion,  Ch.  X.  s.  5. 

Rolling  stock,  &c.,  of,  cannot  be  taken  in  execution,  435. 

Receiver  of,  when  appointed,  436. 

Landowner,  on  compulsory  purchase  by,  enters  into  what  cove- 
nants for  title,  501. 

Pays  purchase-money  into  Court,  on  purchase  from  statutory 

owner,  607  et  seq. 
when  possession  taken  be- 
fore payment,  1000. 

On  purchase  by,  price  of  land  and   compensation  may  be 
blended,  904. 

Abandonment  by,  its  effect  on  line,  698. 
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RATIFICATION. 

Of  purchase  by  infant,  19. 

Of  authority  of  agent  by  principal,  171. 
EE- ALLOTMENT. 

Not  admissible  on  resale  of  estate  bought  by  trustee,  40. 

Of  trust  estate,  should  be  advertised,  61. 

Of  estate  sold  by  Court,  if  biddings  opened,  1090. 
REASONABLE. 

Acts,  what  are  in  a  covenant  for  further  assurance,  720. 
RECEIPT. 

For  rent,  usually  made  evidence,  on  sale  of  leaseholds,  of  per- 
formance of  conditions,  &c.,  154. 

For  purchase-money,  may  constitute  agreement,  193. 

Whether  it  must  be  stamped  as  a  receipt,  220. 

For  deposit  not  showing  amount  of  purchase-money,  no  agree- 
ment, 204. 

Inability  to  give,  for  purchase-money,  a  defect  in  title,  261. 

Condition  providing  against,  used  by  trustees,  160. 

Last,  of  rent,  &c.,  time  under  3  &  4  Will.  IV.  c.  27,  runs  from, 
350,  356,  371. 

Of  rent,  written  acknowledgment  of  title  equivalent  to,  350. 

Indorsed,  should  be  examined  on  production  of  deeds,  381. 
not  conclusive  evidence  of  payment,  601,  668,  n. 
must  be  counted  in  estimating  progressive  duty,  646. 

For  purchase -money,  all  the  trustees  must  join  in,  557. 

Power  of  trustees  to  give,  546  e<  seq.,  602,  603. 

Whether   valid,  if  given   to   a  stranger,  by  direction  of  the 
trustees,  557,  602. 

Clause,  its  effect,  557,  and  Ch.  XIII.  s.  3. 

By  one  of  several  joint  vendors  for  the  entire  purchase-money, 
valid  at  Law,  605. 
RECEIVER. 

Appointment  of,  its  effect  under  3  &  4  Will.  IV.  c.  27,  349. 

Of  railway  company,  when  appointed,  436,  679. 

Not  to  be  made  a  party  to  suit  for  specific  performance,  920. 

When  appointed  in  suit,  1002. 

When  railway  company  has  entered  into   possession,  before 
payment,  ih. 

Not  allowed  to  bid,  on  sale  by  Court,  1082. 
RECITAL. 

Condition  that  recitals  shall  be  evidence,  effect  of,  134,  135, 
476,  477. 

Instrument  appearing  by,  to  be  of  suspicious  character,  must  be 
produced,  139. 

Of  agreement,  may  amount  to  a  contract,  200. 

In  first  abstracted  document  should  be  set  out  fully,  276. 

Documents  material  to  title  should  not  be  abstracted  by  way 
of,  276. 
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'RECITAL— (continued). 

Of  deed,  how  fer  evidence,  290. 

Of  lease  for  a  year,  291. 

In  renewed  ecclesiastical  lease,  evidence,  ib.,  and  see  321,  n.  (a). 

How  far  evidence  of  pedigree,  322,  325. 

In  private  Act  of  Parliam.ent,  not  evidence,  326. 

Of  payment  of  debts,  its  eflfect,  553. 

Conveyance,  should  contain  what,  Ch.  XII.  s.  3. 

To  be  used  with  what  object,  and  when  desirable,  475,  476. 

As  to  the  frame  and  arrangement  of,  476,  477. 

Matter  of  convenience,  not  of  necessity,  478. 

Of  written  agreement,  when  desirable,  480. 

Generality  of,  may  be  restricted  by  operative  part  of  deed,  479. 

May  raise  an  implied  covenant,  517. 

Effect  of,  on  operative  part  of  deed,  479,  489. 

Of  vendor's  title,  whether  purchaser  estopped  by,  480,  715,  and 
see  742. 

Of  payment,  a  release  at  Law,  480. 

Doubtful,  does  not  operate  by  way  of  estoppel,  742. 

Of  objections,  in  deed  of  confirmation,  481. 

Of  sale  and  delivery  of  chattels,  effect  of,  as  respects  stamp  duty, 
,482. 

General,  as  to  mortgages,  notice,  786. 

of  limitations  or  trusts,  notice,  790. 

Ambiguous,  is  not  notice,  800. 

Erroneous,  whether  notice,  790,  800. 
EECONVEYANCE. 

Decreed  on  what  terms,  against  purchasing  trustee,  38,  39. 

And  mortgage,  not  to  be  suppressed  from  title,  276. 

Of  legal  or  mortgaged  estate,  when  presumed,  299,  300. 

When  decreed,  for  fraud,  mistake,  or  inadequacy,  Ch.  XIV. 
s.  2,  731  etseq. 

On  what  terms,  694,  735. 
RECORD.    See  Copies. 

Instruments  upon,  may  be  verified  by  secondary  evidence,  131. 
purchaser  whether  entitled    to  copies,   or 

covenants  for  production  of,  509,  620. 
vendor  must  produce  office  copies  or  extracts 
from,  375. 

Matters  of,  not  presumed,  semhle,  303. 

From  Herald's  College,  evidence,  323. 
RECOVERY  DEED. 

Whether  a  sufficient  root  of  title,  275. 

Defects  in,  aided  by  statute,  778,  779. 

RECOVERY  AND  FINE. 
Proof  of,  292,  293. 
How  affected  by  fraud,  693. 
Defects  in,  how  remedied,  778,  779. 
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RECTIFICATION. 

Of  conveyance,  on  the  ground  of  mistake,  681,  682,  695,  740. 

Of  marriage  settlement,  when  granted  or  refused,  695,  n.,  696. 
HECTOR. 

Purchase  of  glebe  by,  invalid,  27. 

His  right  to  chancel,  271. 

RECTORY. 

How  now  affected  by  judgments,  425,  426,  and  see  435. 

REDEMPTION.    See  Equity  or  REDEMnioN,  Land-tax. 

Right  of,  a  fatal  defect  of  title,  106. 

Where  several  mortgages  on   different  properties   have  been 
consolidated  by  one  mortgagee,  who  entitled  to  redeem,  837. 
RE-ENTRY. 

Power  of,  deceptive  statement  respecting,  108. 

For  breach  of  condition,  right  of,  not  assignable,  225,  746. 

Incapable  of  being  enforced,  no  objection  to  title,  1015. 

REFERENCE. 

To  documents  incorporated  with  signed  agreement,  what  suffi- 
cient, 208  et  seq. 
Must  be  clear,  209. 

Parol  evidence  admissible  to  explain  imperfect,  209. 
Imperfect,  distinguished  from  patent  ambiguity,  ih. 
To  stamped  documents,  no  additional  duty  is  due,  219,  n. 
As  to  terms  of  agreement,  when  directed  in  suit,  944. 
Of  title,  on  motion  before  hearing,  1005  et  seq. 
Order  of,  subject-matter  and  form  of,  1008. 
Proceedings  on,  ih. 

Purchaser's  general  right  to,  how  waived,  1022. 
Back,  when  ordered,  1019,  1020. 

Purchaser  requiring,  and  waiving  objections,  pays  costs,  1038. 
Costs  of,  on  sale  by  Court,  1096, 

REFORMATION. 

Of  executed  deed,  in  Equity,  69.J. 

REFUSAL. 

Of  offer,  cannot  be  retracted,  213. 

To  discuss  or  accept  title,  by  purchaser  retaining  possession, 

402,  404,  1044. 
To  convey,  when  not  a  breach  of  covenant  for  further  assur- 
ance, 720. 
To  execute  conveyance,  no  defence  to  action  on  security  for 

purchase-money,  879. 
Of  party  to  convey,  534  et  seq.,  997  et  seq.,  1105  et  seq. 

entitles  purchaser  to  rescind,  and  semble, 
without  notice,  389. 
Of  purchaser  from  Court  to  complete,  1111  et  seq. 
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IIEGISTEE. 

ParocHal  and  geiieral,extraots  from,  how  far  evidence,  296,  321. 
Foreign,  when  received  in  evidence,  322,  n.  (i). 
County,  to  be  searched,  457. 

not  affected  by  Judgment  Acts,  449. 

does  not  affect  copyholds  or  leaseholds  at  rack-rent, 

457. 
need  not  be  searched,  where  land  registered  under  25  <fc 
26  Vict.  c.  53,  1056. 
Is  notice,  only  if  searched,  789,  795. 

BEGISTEAE. 

District  and  general,  difference  between  certificates  of,  322, 

In  Bankruptcy,  when  a  trustee  under  the  Act,  236. 

EEGISTEATION, 

Of  deeds  defective,  yet  title  good,  when,  261. 

Of  judgments,  418  et  seq.,  444  et  seq. 

Of  writs  of  execution  under  23  &  24  Vict.  c.  38,  427,  445. 
under  27  &  28  Vict.  c.  112,  446. 

Does  not  operate  retrospectively,  437. 

Provisions  as  to  re-registration,  444,  778, 

Whether  judgment  creditor  bound  to  see  to,  444. 

Of  Crown-debts,  454,  779. 

Of  annuities,  458. 

Of  lis  pendem,  455,  779,  789,  796. 

provisions  for  vacating,  456. 

Of  the  conveyance,  in  County  Register,  621  et  seq. 
purchaser  pays  for,  648. 

Of  equitable  charge,  whether  necessary,  622. 

Of  copyhold  instruments  unnecessary,  623. 

Of  leases  at  rack-rent  or  for  twenty-one  years  or  under,  un- 
necessary, 623. 

Of  railway  conveyances,  &c.,  whether  necessary,  624. 

Of  Indian  assurances,  628. 

Of  will.i!  when  sufficient,  624,  625. 

Acts,  as  to  priority  under,  755,  n.  (d),  Ch.  XV.  s.  4,  789. 

Not  a  protection  in  Equity,  if  purchaser  have  notice  of  a  prior 
unregistered  instrument,  780. 

Of  appointment  of  assignees  of  bankrupts  and  insolvents,  774. 

Acts,  local,  whether  affected  by  1  &  2  Vict.  c.  110,  449. 

Does  not  affect  a  purchaser  without  notice,  in  what  cases,  795. 

Of  title,  Ch.  XIX.,  mid  see  Land  Kegistrt  Act. 

REINVESTMENT. 

Of  purchase-money,  condition  as  to  eosts  of,  on  sale  by  Trustees, 

to  Railway  Company,  &c.,  73. 
Practice  respecting,  611  e<  seq. 
Costs  of,  662  et  sej. 
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REINVESTMENT— (cort«;n«eci). 
Cost  of,  -what  they  include,  653. 

Successive,  coats  of,  under  Lands  Clauses  Consolidation  Act, 
654,  n, 

RELATION. 

Of  trustee,  etc.,  may  purchase,  .35, 

Statement  by,  is  evidence  of  pedigree,  319,  320,  322,  323. 

Purchase  in  name  of  a,  when  an  advancement,  853. 

RELEASE. 

Of  outstanding  terms,  condition  as  to,  143. 

Of  claims,  what  recitals  necessary  in  a,  476. 

Order  operating  as  a,  under  Trustee  Act,  533  et  seg. 

By  trustees,  of  part  of  land  in  mortgage,  whether  authorised, 

559,  560,  561. 
Notice  of,  when  notice  of  the  consideration  for,  794. 
Of  restrictive  covenants,  its  effect,  708. 
Of  claim,  a  consideration  for  a  settlement,  813. 
Of  annuity,  a  consideration  for  settlement,  821. 
Of  power  of  revocation,  whether  settlement  thereby  rendered 

valid,  826. 
A  defence  at  Law  and  in  Equity,  888,  995. 
Of  existing  right  of  action  must  be  under  seal,  888. 
Of  part  of  land  subject  to  a  judgment,  &c.,  443,  841. 

RELIGIOUS,  &c.,  BUILDINGS  (SITE)  ACT,  1868. 
Exempted  from  the  Mortmain  Acts,  629. 

REMAINDER. 

Estates  in,  how  affected  by  Statute  of  Limitations,  351,  3-57, 
361,  362. 
of  married  woman,  pass  by  her  acknowledged  deed, 
629. 
Right  of  party  entitled  in,  to  production  of  deeds,  377. 
Man  cannot  claim  apportionment  of  damages  for  breach  of  cove- 
nants for  title,  730. 
and  tenant  for  life,  relative  rights  of  in  respect  to  sales  or 

purchases  by  trustees,  51,  52,  78. 
and  tenant  for  life  whethcrrentsare  apportionable  between, 

under  the  Act,  745. 
when  entitled  to  set  aside  a  sale,  fraudulent  as  against 
tenant  in  tail,  693. 
Specific  performance  enforced,  by  and  against,  when,  Ch.  XVIII. 
ss.  2  &  3,  and  see  944. 

REMUNERATION. 

Trustee  stipulating  for,  77. 

Of  auctioneer,  how  regulated,  165. 
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RENEWABLE. 

Leaseholds,  trustee  of,  canDot  renew  for  his  own  benefit,  28. 
Condition  against  producing  title  to  surrendered  leases,  156. 
Such  title  must  be  shown,  if  no  condition,  270. 

RENEWAL.    See  Fine. 
Of  lease  by  trustee,  28. 
Of  lease  by  vendor  after  contract,  234. 
Right  of,  married  woman  can  bind  by  acknowledged  deed,  529. 

RENT.    See  Ground-Rent,  Rekt-oharse  and  Rents  and  Profits. 

Vendor  need  not  state  that  tenant  has  complained  of,  85. 

Vendor  misstating  amount  of,  is  liable  to  action,  93. 

"  Clear  yeai-ly,"  what  is  a,  112,  and  see  128. 

Condition  for  apportionment  of,  accruing,  119. 

on  sale  of  reversion,  120. 
or  of  leaseholds,  120,  156. 

Condition  as  to  property  being  taken  subject  to,  143. 

Receipt  for,  generally  made  evidence  of  performance  of  cove- 
nants, &c.,  154. 

What  agreements  respecting  must  be  in  writing,  190. 

Action  for,  restrained,  pending  contract  for  purchase  by  tenant, 
234. 

Old  receipts  for,  when  evidence  of  seisin,  310. 

What  it  includes,  within  3  &  4  Will.  IV.  c.  27,  348,  357,  n. 

Payment  of,  within,  356. 

Arrears  of,  how  long  recoverable,  367, 368. 

Receipt  of,  by  wrongful  claimant,  confers  title,  when,  357. 
notice  of,  is  notice  of  landlord's  title,  792. 

Retention  of,  by  tenant,  confers  no  title,  358. 

How  affected  by  judgments,  420,  421,  425,  426. 

Covenant  to  pay,  by  purchaser  of  leaseholds,  &c.,  512,  513. 

Notice  to  tenants  to  pay,  a  disturbance,  716. 

When  vendor  justified  in  giving,  998. 

Purchaser's  right  to,  after  conveyance,  745. 

Occupation,  purchaser  when  debited  with,  735. 

And  covenants,  vendor's  liability  to,  after  conveyance,  842. 

Security  for,  if  leases  set  aside  by  vendor  after  conveyance, 
810. 

Purchaser  of,  relieved  against  fraudulent  determination  of  lease, 

811. 
Additional,  payment  of,  by  tenant,  whether  a  part  performance, 

938,  941. 
Amount  of,  not  fixed,  yet  agreement  enforced,  942. 
Occupation,  when  set  on  estate,  1003. 

RENTAL. 

Of  estate,  signed  and  delivered,  no  agreement,  200. 
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RENT-CHAEGE. 

Contract  for  purchase  of,  from  infant,  formerly  a  misde- 
meanor, 4. 

Sale  by  fiduciary  vendors  for,  invalid,  70. 

How  long  recoverable,  368. 

Extinguished  by  non-payment,  .368,  371. 

How  affected  by  judgments,  420,  425,  432. 

Of  uncertain  duration,  ad  valorem  duty,  when  estate  conveyed, 
in  consideration  of,  484. 

Conveyance,  on  sale  in  consideration  of,  bv  whom  prepared 
460. 

Covenant  for  indemnity  against,  its  value,  508. 

Costs,  on  sale  in  consideration  of,  650,  651. 

Covenant  to  pay,  whether  it  runs  with  land,  699  et  seq. 

Covenantor  remains  liable  for,  after  alienation,  711. 

Purchaser  of  pai-t  of,  may  distrain,  745,  841. 

Released  by  owner  buying  part  of  the  land,  841. 

Conti'ibution,  where  estates  subject  to,  839. 

Liability  to,  whether  it  admits  of  compensation,  986,  989. 

RENTS  AND  PROFITS.    Sea  Account. 

Receipt  of,  by  infant  purchaser  on  coming  of  age,  amounts  to 

election,  semhie,  20. 
Trustee,  &c.,  purchasing,  must  account  for,  39. 
Of  estate  devised  in  trust  for  sale,  right  of  tenant  for  life 

to,  51. 
Condition  as  to  receipt  of,  117. 

Vendor  entitled  to,  up  to  time  fixed  for  completion,  229. 
So  are  his  real  representatives  in  case  of  his  death,  237. 
Written  acknowledgment  of  title  from  person  in  receipt  of 

equivalent  to  possession  under  3  &  4  Will.  IV.  c.  27,  356. 
Purchaser  may  make  vendor  account  for,  during  delay,  576, 
596. 
in  possession  of,  must  pay  interest,  when,  576  et  seq. 
from  Court,  when  entitled  to,  1102. 
liable  to  repay  what,  on  sale  being  set  aside,  694, 

735. 
evicted  may  recover,  725. 

liable  for  what,  on  purchasing  with  notice  of  a  chari- 
table trust,  767. 
Ao-reement  reserving  to  pu  rchaser,  and  also  interest,  not  favoured 

578. 
Agreement  reserving  to  vendor,  excludes  claim  to  interest, 

590. 
Account  of,  as  between  joint  owners,  847. 
when  directed  by  decree,  1025. 

REPAIRS.    See  Account,  Expenditure,  Buildings. 

Purchaser's  expenditure  for,  when  allowed,  on  sale  being  set 
aside,  403. 

VOL.  II.  B  B  B 
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REPAIRS— (oontinued). 

Crown-debtor  not  entitled  to  allowance  for,  453. 

Of  church  chancel,  liability  of  estate  to,  a  fatal  defect  of  title, 

106,  986. 
State  of,  gross  misstatement  respecting,  considered  fraudulent, 

124. 
Joint  purchaser  has  a  lien  for  money  expended  in,  847. 
Purchaser  allowed  for  what,  on  sale  being  set  aside  for  fraud, 
&c.,  735. 
on  being  evicted  by  claimant  under  a 

paramount  title,  832  et  se.q. 
done  prior  to  completion  of  contract, 
870. 
Agreement  for,  whether  enforceable  in  Equity,  906. 
Execution  of,  a  sufficient  part  performance,  937. 

EEPLY.    See  Offer,  Refusal. 

To  purchasers  objections,  its  effect  on  condition  for  rescinding, 
147. 

REPRESENTATION. 

Of  agent,  how  far  binding  on  principal,  84. 

REPRESENTATIVES.    See  Locke  King's  Act. 

Real  and  personal,  of  vendor  or  purchaser  dying  before  com- 
pletion, their  relative  rights,  Ch.  VII.  ss.  5  &  6. 

rents  are  apportionable  between,  745,  n. 

Of  covenantee,  rights  of,  on  breach  of  covenant,  724. 

Of  vendor  and  purchaser,  rights  and  liabilities  o^  at  Law  and 
in  Equity,  in  respect  of  breach  of  contract,  875,  910  et  aeg. 

May  sue  for  specific  performance,  910. 

What  are  proper  parties  to  suit,  923  et  seq. 

Of  purchaser  from  Court,  dying  before  confirmation,  whether 
without  suit,  compelled  to  complete,  1087. 

Real  or  personal,  of  purchaser,  which  liable  to  pay  mortgage 
debt,  748. 

REPUBLICATION. 

Of  wills  effect  of,  249. 

REPUGNANCY. 

In  descriptions  of  parcels,  usual  condition  as  to  identity,  does  not 
provide  for,  140. 

RE-PURCHASE. 

Right  of,  strictly  construed,  194,  753. 
Conveyance  with  power  to,  when  not  a  mortgage,  752. 
Of  superfluous  lands  under  Lands  Clauses  Consolidation  Act, 
696  et  seq. 

REPUTATION. 

Of  boundaries,  evidence  as  to,  841,  842. 
General,  how  far  constructive  notice,  785. 
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EEPUTED  OWNERSHIP. 

Doctrine  as  to,  in  bankruptcy,  776,  777. 

REQUISITIONS.    See  Objections. 

On  title,  condition  respecting,  115,  144. 

when  it  does,  and  does  not,  apply, 
14.'),  146. 
Frivolous,  should  be  avoided,  394. 

As  to  the  form  of  conveyance,  and  the  concurrence  of  other 
parties,  when  to  be  made,  395. 

RESERVED  BIDDING.    See  Puffer,  Bidding,  Conditions. 
RE-SALE. 

Of  property  purchased  by  trustee,  &c.,  38, 

Ordered,  on  what  terms,  40. 

Fiduciary  vendors,  buying  in  estate  without  authority,  bear  loss 

upon,  74. 
Condition  for,  on  default  by  purchaser,  148,  149. 

may  be  used  by  fiduciary  vendors,  157. 
Of  estate,  whether  a  waiver  of  title,  398. 

by  vendor,  peiidente  lite,  when  restrained,  1004. 
where  the  title  is  held  to  be  bad,  1097. 
Decree  in  vendor's  suit,  may  direct,  and  that  purchaser  pay  de- 
ficiency, 1026,  1030. 
Similar  order  made,  if  purchaser  from  Court  make  default,  1112. 
Petition  for,  on  bankruptcy  of  purchaser,  235. 
By  purchaser  from  Court,  before  certificate  absolute,   1087, 
1090. 

RESCINDING.    See  Account. 
On  ground  of  fraud,  &o.,  95. 

misdescription,  112. 
Contract,  condition  for,  its  effect,  144,  145,  598. 

may  be  used  by  fiduciary  vendor,  semhle,  66, 144,  158. 
by  mortgagee,  under  Lord  Cranworth's 
Act,  ih. 
benefit  of,  how  lost,  146. 
by  party  solely  bound,  on  refusal  of  other  party  to 

elect,  214,  956,  978. 
in  vendor's  lifetime,  effect  of,  on  prior  devise,  242. 
purchaser's  right  of,  on  ground  of  delay,  387. 
on  ground  of  delay,  must  be  preceded  by  notice,  388, 
389. 

and  reasonable  notice  should  be  given,  388. 
on  vendor's  refusal  to  convey,  389. 
by  purchaser,  his  remedies  at  Law,  Ch.  XVII.  s.  1. 
what  he  may  recover,  869. 
what  he  cannot  recover,  870. 
asserting  paramount  title,  he  need  not 
quit  possession,  403. 

B  B  B  5! 
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'EESCm'DING— {continued). 

Contract,  by  purchaser,  right  of,  how  lost  by  altering  property, 
405. 
cross  bill  for,  when  not  to  be  filed,  983,  n. 
Sale  by  vendor,  after  conveyance,  Ch.  XIV.,  s.  2. 
purchaser,  after  conveyance,  ib.,  s.  6. 

EESEEVATION. 

Of  easement  on  sale  of  one  of  two  adjoining  tenements  by  the 

owner  of  both,  333. 
Of  necessary  easements,  when  presumed,  493. 
Of  minerals,  its  effect  on  rights  of  surface  owner,  342. 

in  a  conveyance  to  a  Eailway  Company,  its  effect, 
489. 
Eestrictive  covenants,  on  sale  of  a  settled  estate,  whether  in  the 
nature  of  a,  703,  704. 

EESEEVED  BIDDING. 

Fiduciary  vendors  have  no  implied  authority  to  fix,  71. 
Condition  for,  although  a  breach  of  trust,  binds  bidders,  ih. 
If  intended,  should  be  noticed  in  particulars,  &c.,  102,  103,  114. 
Formerly  allowable  in  Equity,  but,  semble,  not  at  Law,  except  on 

notice,  102,  103,  180,  181. 
Under  "  Sale  of  Land  by  Auction  Act,  1867,"  181. 
On  sale  by  Court,  1085. 
Assignees,  selling  below,  can  make  a  title,  72. 

EESIDENCE. 

Unexpressed  intention  to  use  property  for  a,  does  not  make 
time  essential,  386. 
But  expressed  or  known  intention  may,  385,  386. 
Purchaser  of,  delaying  to  complete,  pays  interest,  though  out  of 
possession,  576. 

EESIDUE. 

Gift  of,  is  subject  to  payment  of  legacies,  563. 

EESTOEATION, 

By  pui-chaser,  of  altered  premises,  compelled,  405,  735. 

EESIGNATION. 

Of  office  or  trust,  does  not  enable  trustee,  <fec.,  to  buy,  37. 

EESTEICTION. 

On  general  capacity  to  buy  or  sell  real  estate,  Ch.  I. 

On  due  enjoyment  of  property,  not  matter  for  compensation, 

127,  985. 
Private,  on  agent  with  written  authority,  does  not  affect  parties 
without  notice,  168. 

EESTEICTIVE  EIGHTS  OR  COVENANTS. 

Should  be  noticed  in  particular  or  conditions,  105,  110. 
excepted  in  conveyance,  when,  465. 
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EESTEICTIVE  RIGHTS  OR  COVENANTS— (coreitraaerf). 
To  which  vendor  is  liable,  purchaser  must  undertake,  513. 
When  enforceable  in  Equity,  702  et  seq. 

on  -what  principle  the  relief  is  granted,  704. 
Damages  may  now  be  awarded  in  Equity  for  breach  of,  705. 

in  what  cases,  705 — 707. 
How  construed  in  doubtful  cases,  707. 
Cannot  be  released  as  against  intermediate  purchasers,  semble, 

708. 
Breach  of,  may  be  restrained,  though  damage  sustained  is  trivial, 

709. 
Omission  to  inquire  for,  may  amount  to  notice,  795. 
Vendor  refusing  to  procure  release  of,  a  sufficient  defence,  when, 
999. 

RESTRICTIVE  WORDS. 

Effect  of,  in  covenants  for  title,  722  d  seq. 

RESTS. 

Against  evicted  purchaser,  unusual,  833. 
Directed  in  case  of  fraud,  736. 

RESULTING  TRUST.    See  AnvANCEMENT. 
Not  within  the  Statute  of  Frauds,  850,  851. 
Custom,  contrA,  bad,  851. 

Sustained  or  rebutted  by  parol  evidence,  852,  859. 
What  sufficient  to  create  a,  851. 

RETAINER. 

Client,  whether  affected  by  notice  to  solicitor  before,  8()2. 

RETENTION. 

Of  abstract,  a  waiver  of  delay  in  its  delivery,  282. 

showing  imperfect  title,  when  a  waiver  of  time  for 
completion,  392. 
Of  rent  by  tenant,  gives  him  no  title  against  reversioner,  358. 
Of  incumbrances  out  of  unpaid  piirchase-money,  542,  737. 
Of  deeds  by  vendor,  its  effect,  668,  669,  771. 
Of  possession  by  purchaser,  and  refusal  to  discuss  or  accept 

title,  389,  390,  404,  1044. 
Of  possession,  when  a  sufficient  act  of  part  performance,  937 
et  seq.,  943. 

RETRACTION. 

Of  bidding  allowable,  condition  against,  113. 
Of  offer,  allowable  before  acceptance,  213. 

RETURN. 

Of  deposit,  when  ordered  in  Equity,  178, 179, 1030. 

REVERSION. 

Laches— not  readily  imputed  to  owner  of,  42. 
Delay  in  sale  of,  not  to  prejudice  tenant  for  life,  52. 
May  be  sold  under  clear  trust  in  settlement,  56. 
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UW^ERSION— {continued). 

Lease,  how  far  notice  on  sale  of,  87. 

Purchaser  contracting  for,  must  inform  vendor  of  death  of  tenant 

for  life,  97,  and  see  87. 
Condition  for  apportionment  for  rent,  on  sale  of,  120. 
Apportionment  of  rent,  &c.,  on  severance  of,  ib. 
Misstatement  on  sale  of,  what  not  matter  for  compensation,  129. 
Condition  against  evidence  of  adequacy  of  original  price,  on  re- 
sale of,  156. 
Purchaser  of,  should  stipulate  for  payment  of  succession  duty, 

192. 
Sale  of,  not  within  32  Hen.  VIIL,  224. 
Dropping  of  lives,  enures  to  benefit  of  purchaser  of,  229. 
Abstract  of  title  to,  must  go  back  to  its  creation,  272. 
Eights  of  owner  of,  where  saved  under  PrescriiJtion  Act,  345. 
how  affected  by  3  &  4  Will.  IV.  c.  27,  357 

et  seq. 
to  enforce  production  of  title  deeds,  377. 
not  affected  by  acquiescence  of  party  in 
possession,  771,  943. 
Time  generally  essential,  on  sale  of,  385. 
Subject  to  judgments,  420,  426,  431. 
Assurance  of,  by  married  woman,  729. 

in  personal  estate,  by  married  woman,  532. 
How  to  be  described  in  conveyance,  489. 
Clause,  in  conveyance,  usually  omitted,  496. 
Wasting  of  particular  estate,  on  sale  of,  equivalent  to  possession, 

578, 1102. 
Purchase-money  of,  how  invested,  &c.,  under  Lands  Clauses 

Consolidation  Act,  608  et  seq. 
On  sale  of,  whether  vendor's  lien  affected  by  bond,  674. 
Sale  of,  formerly  set  aside  for  inadequacy  of  consideration,  when, 

686  et  seq. 
What  was  an  estate  or  interest  in,  within  the  rtiL',  6S6. 
Recent  statutory  provisions  respecting  sale  of  estate  in,  692. 
Improper  sale  of,  set  aside  upon  what  terms,  693. 
Time  for  setting  aside  sale  of,  when  it  begins  to  run,  695. 
Contract  for  sale  of,  when  not  enforced,  &c.,  992  et  seq. 
Purchaser  of,  his  rights  after  conveyance,  Ch.  XIV.  s.  9. 

should  covenant  to  pay  succession  duty,  semble, 

511. 

Severance  of,  its  effect  on  right  of  purchaser  to  sue  for  rent,  747. 

Trustees  for  sale  of,  need  not  adopt  tenant  for  life's  contract,  918. 

Sale  of,  with  abatement,  enforced  against  vendor  contracting  to 

sell  the  fee,  980. 
Instead  of  estate  in  possession,  purchaser  need  not  take,  984. 
Person  entitled  to,  may  bid  on  sale  by  Court,  1082. 
Nominal,  in  mortgagor,  not  dealt  with  under  Trustee  Act,  540. 
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REVEESIONEE. 

May  assent  to  breach  of  trust,  42. 

Rights  of,  when  saved  under  Prescription  Act,  345. 

how  aflfected  by  3  &  4  Will.  IV.  c.  27,  357  et  seq. 
Confirmation  of  voidable  sale  by,  when  inoperative,  688. 
Loses  right  to  have  voidable  sale  set  aside,  when,  688. 

REVERSED  DECISION. 

Does  not  render  title  doubtful,  1012. 

REVIVAL. 

Of  extinguished  title,  by  subsequent  acknowledgment,  356. 
REVOCATION. 

Of  auctioneer's  or  agent's  authority,  167,  173. 

Of  licence  by  grantor,  185. 

Of  power  of  attorney,  when  inquiry  should  be  made  as  to,  288. 

Of  offer  to  sell  or  buy,  212,  213. 

Of  devise,  by  contract  for  sale,  237  et  seq. 
by  conveyance,  748. 

Power  of,  settlement  reserving,  is  fraudulent,  825,  and  see  812. 
should  be  expressly  reserved,  when,  826. 

RIGHT. 

Time  of  accrual  of,  within  3  &  4  Will.  IV.  c.  27,  349. 
Unlikely  to  be  enforced,  whether  title  therefore  bad,  1019. 

RING-FENCE. 

Land  falsely  described  as  being  iu,  whether  compensation  claim- 
able, 600. 

RIPARIAN  PROPRIETOR. 
What  is  a,  337,  n. 
Eights  of,  337,  340. 

to  accretions  caused  by  action  of  the  stream,  311. 

RIVER. 

Presumption  as  to  ownership  of  bed  of,  340. 

ROADS. 

Trustees  for  sale  may  lay  out  and  make,  62. 

May  be  laid  out  under  Settled  Estates  Act,  ih.,  1062. 

Covenant  to  make.  111. 

Intended,  exhibition  of,  on  sale  plan,  110. 

ROMAN  CATHOLICS. 

May  buy  and  hold  land,  23. 

ROOD. 

Statutory  contents  of,  591. 

ROOT  OF  TITLE.    /See  Title. 

RULE  OF  COURT. 

For  payment,  equivalent  to  judgment,  428. 
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SALE. 

By  fiduciary  vendors,  45. 

Fictitious,  by  trustee,  set  aside,  55. 

Power  of,  when  may  be  accelerated,  ib. 

The  proper  equitable  remedy  for  judgment  creditor,  437,  1081. 

Summaiy  order  for,  under  27  &  28  Vict.  c.  112,  437,  1081. 

when  it  will  be  made,  under  the  Act,  440. 
Sale  under  decree,  by  whom  conducted,  1082,  1083. 
General  practice  respecting,  1084  et  seq. 
Notice  to  trustee  of  assignment  of,  gives  priority,  415. 
Of  pretended  title,  illegal,  222. 
Authorised,  for  limited  purpose,  excess  in,  61. 
By  Court,  under  recent  statutory  jurisdiction,  Ch.  XX. 

under  general  jurisdiction,  Ch.  XXI. 
Excessive,  by  Coui-t,  not  a  conversion  as  to  surplus  proceeds, 

241. 
Of  settled  estates  to  a  public  company,  how  far  a  conversion, 

ih. 
Under  Settled  Estates  Act,  1060  et  seq. 
Of  minerals  aj)art  from  surface  or  vice  versa,  1072,  1073. 
Under  Partition  Act,  1868,  1074  et  seq. 

SALE  «  WITHOUT  EESEEVE." 
Should  be  so  stated,  102,  103. 

SALES-BOOK. 

Entry  in,  by  auctioneer,  an  agreement,  167,  193. 

SATISFACTION. 

Of  judgments,  how  entered  up,  449. 

Of  breach  of  contract,  matter  accepted  in,  a  defence,  887. 

SATISFACTORY. 

Means  "  marketable  "  title,  14.j. 

SATISFIED  TEEMS. 

Title  to,  must  be  abstracted,  268. 

Presumption  of  their  surrender,  301,  1049. 

Act  for  merger  of,  268,  465,  472. 

When  not  deemed  to  be  merged,  2.51,  465. 

How  far  a  protection  under  the  statute,  466,  467. 

When  a  protection  against  dower,  472. 

SAVINGS. 

Of  wife's  separate  estate,  purchase  with,  860. 

SCHOOL  SITES. 
Sales  for,  12. 

SEAL. 

Loss  or  want  of,  292,  n.,  293  et  seq. 

Contracts  by  public  companies  should  be  under,  217,  218. 
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SEAECHES. 

Conditions  as  to  expenses  of,  142. 

For  incumbrances,  what  and  when  to  Ijc  made,  Ch.  XI. 

Liability  of  solicitor  for  omitting  to  make,  417. 

For  judgments,  what  should  be  made,  4-50. 

For  crown  debts,  454. 

For  lis  pendens,  4.56. 

For  incumbrances,  &c.,  in  county  registries,  4.57. 

For  proceedings  in  bankruptcy,  4-58. 

For  annuities,  ib. 

For    disentailing    deeds,  and  acknowledgments    by    maiTied 

women,  459. 
Time  for  making,  ih. 
Places  for  making,  418,  419. 
Actual,  must  be  made,  in  order  to  bind  the  purchaser  by  notice, 

789,  796. 
For  incumbrances,  what  expenses  of,  purchaser  can  recover  on 

contract  broken,  869. 
Costs  of  unnecessary,  not  allowed,  459. 
Expenses  of,  when  recoverable  at  Law,  869. 

SEAS. 

What  not  beyond,  within  3  &  4  Will.  IV.  c.  27,  34!). 

SEASHORE. 

Kightn  of  Crown  and  landowner  therein,  34ii. 

SECRET. 

Purchaae  by  trustee,  j)/(ni((  Jack  fraudulent,  37. 
Bargain  by  agent  for  his  own  benefit,  174. 
Trust,  equitable  mortgagee  bound  by,  765. 

SECURITY.    See  Mortgaqbb. 

Auctioneer  or  agent  cannot  accept,  for  deposit,  &c.,  177. 

To  be  given  by  Railway  Companies  before  entry,  407. 

Taking,  for  purchase-money  discharges  lien,  when,  C71,  <<  scj. 

For  purchase-money,  vendor  refusing  to  convey,  may  sue  ou,  879. 

Collateral,  mortgagee  selling  after  foreclosure,  cannot  enforce, 
840. 
SEISIN, 

Livery  of,  when  presumed,  303. 

Of  testator,  directed  to  be  assumed,  on  purchase  by  Court,  80,  n. 

Presumption  of,  and  of  its  continuance,  309,  310,  311. 

Benefit  of  covenants  for  title  runs  with,  712. 

Covenants  for,  how  broken,  715,  722,  723. 

SEPARATE  DEED. 

Whether  purchaser  can  require  outstanding  interests,  &c.,  to  be 
got  in  by,  461,  462,  660,  661. 

Covenants,  when  to  be  entered  into  by,  507,  71P. 

Annuity  consideration  secured  by,  vendor's  lieu  held  to  be  dis- 
charged, 674. 
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SEPARATE  ESTATE. 

Married  -woman  may  bind,  by  contract,  8,  22,  915  et  seq. 
by  acquiescence,  43,  44. 
her  power  of  alienation  over,   522 
et  seq. 
having,  may  contract  to  purchase  land,  semhle, 

957. 
mortgaging  her,  to  pay  her  husband's  debts,  a 
sufficient  consideration  for  a  settlement  of 
his  estate,  814. 
Savings  of,  estate  purchased  with,  belongs  to  wife,  860. 
General  doctrine  respecting,  919,  n. 

SEPARATION. 

Ante-nuptial  settlement  in  contemplation  of,  illegal,  222. 
Voluntary,  child  born  during,  is  legitimate,  310. 
Deed,  how  supported  against  creditors,  &c.,  814. 
What  is  a  sufficient  consideration  for,  ib.,  and  see  n. 
Contract  providing  for,  cannot  be  enforced,  959,  960. 

SERVICES. 

What  equivalent  to  rent,  within  3  &  4  Will.  IV.  c.  27,  s.  8,  356. 
Contract  involving  personal,  cannot  be  specifically  enforced,  958. 

SET-OFF. 

Payment  to  auctioneer  or  agent  by  way  of,  invalid,  177,  604. 
Of  vendor's  expenses  unnecessarily  caused  by  purchaser,  whether 

any,  395. 
Of  deposit  against  costs  ordered  to  be  paid,  refused,  1044. 
Whether  purchaser  can  claim,  in  defence  to  vendor's  bill  for 
specific  performance,  in  respect  of  antecedent  transactions,  949., 

SETTLED  ESTATE. 

Forfeited  deposit  on  sale  of,  goes  as  purchase-money,  180. 
Sale  of,  its  efiect  as  to  liability  to  succession  duty,  256. 

SETTLED  ESTATES  ACT.    See  Leases  and  Sales  of  Settled 
Estates  Act. 
Sale  by  committee  of  lunatic,  under,  7. 

of  minerals,  apart  from  surface,  under,  61,  1062. 
As  to  laying  out  roads,  &o.,  on  sale  under,  62,  1062. 
General  provisions  of,  Ch.  XX. 

SETTLEMENT. 

Inquiry  should  be  made  as  to,  if  vendor  is  married,  305. 

As  to  custody  of,  on  sales  under,  618,  619. 

Vendor  selling  under,  enters  into  what  covenants,  499. 

Protector  of,  his  consent  to  disposition  by  tenant  in  tail,  630, 

632. 
Is  notice  of  articles,  790. 

Voluntary,  is  fraudulent  as  against  purchasers,  812. 
what  is  so  considered,  813,  et  seq. 
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SETTLEMENT—  {continued ). 

Voluntary,  may  be  supported  by  matter  tj^  post  facto,  823. 
who  may  set  aside,  825. 

how  affected  by  the  late  Bankruptcy  Act,  831. 
On  marriage,  may  yet  be  fraudulent,  822. 

may  be  set  aside,  when,  695,  n. 
may  be  rectified  by  Divorce  Couft,  when,  696. 
Eevocable,  is  fraudulent,  &c.,  825. 
Or  to  defraud  creditors,  827. 
Post-nuptial,  may  be  supported,  when,  813,  815. 
Investment  by  father  of  his  own  moneys  on  trusts  of,  an  ad- 
vancement, 857. 
Contract  for  sale  by  voluntary  settlor  may  be  enforced  against, 

but  not  by  him,  914,  n.  (ar). 
Agreement  to  make,  when  purchased  lauds,  &c.,  go  in  satisfaction 

of,  862  et  seq. 
Not  satisfied  by  expenditure  on  land  in  settlement,  863. 
Who  may  enforce,  864. 

Of  conveyance  by  Court,  practice  respecting,  1027  et  seq. 
Meaning  of  the  expression  within  Settled  Estates  Act,  1062. 

SEVEEANCE. 

Of  reversion,  apportionment  of  rent  on,  12o,  747. 

destroys  power  to  distrain  for  arrears  of  rent,  746, 
841,  but  see  now  22  &  23  Vict.  c.  35,  747. 
Compensation  for  severance  under  Lands  Clauses  Consolidation 
Act,  is  purchase-money,  241. 

SHAKES. 

Undivided,  of  estate,  fiduciary  vendors  should  not  sell,  60. 
In  companies,  what  within  4th  section  of  Statute  of  Frauds,  lb7. 
subject  to  ad  valorem  duty,  on  sale  in  consideration 
of,  483. 
In  mines  or  railways,  title  to  be  shown  to,  270,  271. 
Eailway,  specific  performance  of  contract  to  sell  or  buy,  enforced, 

902. 
In  estates,  vendor  when  forced  to  convey,  977,  978. 
purchaser  for  contracting  for  entirety,  need  not  take  part,  984. 

SHEEP-WALKS. 

Instead  of  freehold,  purchaser  need  not  lake,  984. 

SHIP  EEGISTEY  ACT. 
Title  under,  781,  958,  n. 

SIGNATUEE. 

Of  auctioneer,  binds  vendor  and  purchaser,  167. 
Of  agreement  by  attorneys  or  agents,  170,  215,  868. 

bill  need  not  allege,  927. 
Of  agreements,  generally,  Ch.  VI.  s.  4. 
Of  memorandum  as  instructions  for  foj'mal  agreement,  213i 
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SIGNATURE— (coHtinued). 

Of  instructions  for  a  telegram  accepting  offer.    See  Addenda. 

Of  the  party  to  be  charged,  sufficient,  214. 

What  a  suffi.cient,  ib. 

Where  it  should  be  placed,  215. 

Of  witness,  its  effect,  216. 

Approval  of  draft,  whether  a  sufficient,  216,  217. 

By  public  companies,  <kc.,  217. 

Of  steward,  when  to  be  proved,  287. 

Of  Judge,  293. 

To  deeds,  when  presumed  to  be  genuine,  302. 

Of  counsel  to  special  case,  934. 

SILENCE. 

When  equivalent  to  misrepresentation,  84,  85, 
When  it  amounts  to  acquiescence,  590. 

SIMONY. 

What  is  not,  225. 

SLANDEB. 
Of  title,  98. 
What  necessary  to  sustain  action  for,  ib. 

SOLICITOR.    See  Pkivileoed  Communicatioks. 

And  client,  as  to  ti-ansactions  between,  15. 

As  to  purchases  by,  27,  28,  31,  32. 

Clerk  of,  when  disqualified  from  purchasing,  29,  35. 

Taking  security  from  client,  33. 

Notice  of  purchase  by,  when  notice  of  client's  equity,  793. 

Cannot  authorise  purchase  by  trustee,  37. 

Being  a  trustee,  cannot  charge  costs,  77. 

rurnishing  copy  of  former  abstract,  not  entitled  to  costs  of  pre- 
paring abstract,  260. 

Not  allowed,  on  taxation,  costs  of  unnecessary  searches,  459. 

May  not,  without  special  authority,  receive  purchase  money, 
601. 

Inducing  purchaser  to  accept  defective  title,  liability  of,  88. 

Liability  of,  under  22  &  23  Vict.  c.  35,  88. 

May  not  disclose  defect  in  client's  title  to  client  entitled,  286 , 

Consulting  counsel,  281,  283. 

Employing  town  agent,  274. 

Lien  of,  on  mortgage  deed,  its  extent,  378. 

Bound  by  undertaking  to  pay  costs  of  mortgagee's  solicitor,  on 
his  giving  up  deeds,  ib. 

Disclosing  defects  in  client's  title,  286. 

Confidential  communications  to,  as  to  non-disclosure  of,  306. 

Undertaking  of  vendor's,  to  perfect  title,  400. 

Purchasing  in  his  own  name,  out  of  his  client's  monies,  tlie 
latter  has  a  lien  on  the  estate,  859,  u.  (w). 
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BOLlClTOR—inoutiimed). 

Purohasiug,  cannot  object  to  title  which  he  accepted  for  client, 
393. 

Must  search  for  incumbrances,  417  et  seq. 

Liability  of,  to  client,  for  negligence,  131,  417,  498. 
for  suppressing  an  incumbrance,  280. 

Vendor's,  has  no  lien  on  conveyance  for  costs,  520. 

Mortgagee's,  has  no  lien  on  the  deeds  for  costs,  beyond  the 
amount  due  on  the  security,  378. 

Of  trustees,  purchase-money  should  not  be  paid  to,  COS. 

Being  a  trustee,  can  charge  only  costs  out  of  pocket,  6G1. 
receives  purchase-money  as  trustee,  604. 

Unnecessarily  preparing,   cannot  claim  costs  of   conveyance, 
661. 

Bill  of,  for  costs,  taxation,  &c.,  662  et  seq. 

Non-eraploymeut  of,  does  not  of  itself  make  a  sale  for  under- 
value impeachable,  6&.j. 

Conveyance,  &c.,  procured  from  client  in  absence  of,  set  aside,  732. 

Change  of,  how  far  notice,  800. 

Notice  to,  is  notice  to  client,  784,  802  et  seq. 
when  not,  7k4. 

Cannot  prove  notice,  &o.,  to  client,  804. 

Of  party  conducting  sale  under  decree,  is  considered  as  acting 
for  all  parties,  1083. 

Deposit  ordered  to  be  paid  to,  1085. 

Of  vendor  le^eiving  deposit,  holds  it  as  vendor's  ajent,  177, 
869, 

Acting  for  him; elf,  how  far  affected  with  notice,  802. 

Fraud  of,  how  far  it  aifects  client,  803. 

Country,  notice  to,  is  notice  to  town  agent,  ib. 

Eemuneration  of,  recent  Act  respecting.    See  Addenda. 

SON.    See  Advancement,  Family  Arrangement. 
Of  trustee  may  purchase  trust  estate,  35. 
Vendor  not  generally  ordered  to  procure  concurrence  of,  975. 
Arrangements  between,  and  father,  their  validity,  687,  689  ei 
aeq. 

SPECIAL  CASE. 

Is  a  Ha  pendens,  456,  789,  n. 
Mode  of  proceeding  by,  932  et  seq. 

What  questions  decided  on,  as  between  vendor  and  purchaser, 
935. 

SPECIAL  CONDITIONS.   See  Conditions. 

SPECIALTY  DEBT. 

Purchaser  from  heir  or  devisee  need  not  see  to  payment  of, 

571. 
Purchase-money  ordered  to  be  paid,  is  proveable  as,  1026. 
See  Ch.  XVIIL 
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SPECIFIC. 

Devise,  its  effect  on  prior  contract,  243. 
Gifts  in  will,  how  affected  by  new  Law,  249. 

SPECIFIC  PERFORMANCE.    See  Ch.  XVIII. 
Relation  of  trustee,  purchasing,  can  enforce,  35. 
Assignee  of  insolvent,  selling  below  I'eserved  price,  can  enforce, 

72. 
Fiduciary  vendors  are  liable  to  costs  in  suit  for,  76. 
Refused  in  case  of  latent  defects,  83. 
Enforced  where  purchaser  having  notice  of  patent  defect  takes 

possession,  ib. 
Right  to,  how  affected,  by  statements,  &c.,  before  sale,  Ch.  III. 

by  particulars  and  conditions  of  sale,  Ch.  IV. 
What  misstatement  a  sufficient  defence  to  a  suit  for,  93. 
Verbal  declarations  at  time  of  sale,  101,  952. 
When  a  sufficient  defence,  101,  102. 
Under  special  conditions  by  trustees,  160. 
Return  of  deposit,  when  directed  in  suit  for,  178,  1030. 
Liability  or  right  of  either  party  to,  at  time  of  his  death  before 

completion,  is  the  test  of  the   rights  of  his  representatives, 

237  et  seq. 
Whether  pne  of  several  executors  can  enforce,  548. 
On  what  principle  decreed,  901. 
Not  confined  to  contracts  for  sale  of  land,  902. 
In  what  other  cases  may  be  decreed,  902  et  seq. 
May  be  decreed,  where  land  out  of  jurisdiction,  903. 
Jurisdiction,  how  far  discretionary,  910,  969. 
By  whom  may  be  enforced,  Ch.  XVIII.  m.  2. 
Against  whom  may  be  enforced,  Ch.  XVIII.  s.  3. 
Who  are  necessary  parties  to  a  suit  for,  Ch.  XVIII.  s.  4. 
Form,  &c.,  of  Bill  in  suit  for,  Ch.  XVIIL  s.  5. 
Jurisdiction  of  County  Courts  as  to,  929  et  seq. 
Vendor  having  no  title,  at  date  of  contract,  whether  he  can 

enforce,  970. 
As  to  defences  to  suit  for,  Ch.  XVIII.  ss.  8,  9. 
As  to  proceedings  in  suit  for,  Ch.  XVIII.  s.  10. 
As  to  costs  of,  Ch.  XVIII.  s.  11. 

Costs  of  suit  for,  not  recoverable  as  damages  at  Law,  870. 
Suit  for,  and  action,  plaintiff  must  elect  between,  889,  909, 

1000. 
SPECULATION. 

Property  bought  for  purposes  of,  does  not  survive  in  Equity, 

844  et  seq. 
And  joint  purchasers  must  conform  to  the  agreement,  848. 
And  is  personal  estate,  ib. 
Whether  so,  where  the  trade  is  merely  ancillary  to  the  laud, 

ib. 
When  treated  as  reconverted  into  realty,  849. 
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SPECULATIVE. 

Statement  by  vendor    and  misrepresentation    distinguished 
90,  n.,  and  see  967. 

SPOETING. 

Eight  of,  over  estate,  does  not  admit  of  compensation,  105, 
986. 
when  a  right  of  profit  A  prewlre,  343. 

STAKEHOLDER. 

Auctioneer  a,  in  respect  of  deposit,  163,  869. 
But  not  vendor's  solicitor,  164,  u.,  869. 
How  far  notice  to,  affects  priorities,  767. 

STAMPS. 

Condition  as  to  want  of,  152. 

On  agreements,  Ch.  VI.  s.  5. 

What  agreements  do  not  require,  218. 

Separate,  when  necessary,  220. 

Presumption  respecting,  in  case  of  lost  instrument,  221,  303, 

646. 
Examined  copies  of  Court  Roll,  do  not  require,  288,  n. 
On  conveyances,  481  et  seq.,  and  Ch.  XIII.  s.  9. 
Where  timber  or  fixtures  are  taljen  at  a  valuation,  481. 
Where  the  property  is  sold  subject  to  a  mortgage,  482. 
Where  a  retiring  party  conveys  his  share  of  the  partnership 

estate,  483. 
Where  the  sale  is  in  consideration  of  transfer  of  stock,  ib. 

of  an  annuity,  484. 
On  vesting  orders  under  Trustee  Act,  540. 
May  be  aflSxed  after  execution  of  the  deed,  636. 
Denoting  payment  of  duty,  641,  642. 
On  deeds  of  dissolution  of  partnership,  639,  n. 
In  case  of  joint-purchase,  642. 
In  case  of  sub-purchase,  ib. 
On  deeds  of  covenant,  643. 
On  deeds  of  confirmation,  ib. 
On  duplicate  instruments,  ib. 
On  deeds  having  a  double  operation,  644  et  seq. 
On  vesting  and  releasing  orders,  642. 
On  memorial  of  registration,  626,  n.  (z). 
On  copies  of  Court  Eoll,  steward  has  affixed,  644. 
On  assurances  of  land  abroad,  647. 
Deeds,  how  counted  for,  646. 
Exemptions  from,  639,  640,  642. 

When  adequate,  though  not  of  proper  denomination,  646. 
Presumption  in  favour  of,  303,  646. 
Fresh,  when  unnecessary,  647. 

Production  of  agreement,  for  stamping,  when  compelled,  885. 
Need  not  be  alleged  in  bill,  927. 
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STAMPS— (flOM^iwzjec?). 

Fresh,  when  necessary  if  instrument  be  .altered,  647. 
Eecent  Act  respecting.     See  Addenda. 

STATEMENTS. 

In  conditions,  must  be  proved,  149. 

Vendor's,  as  to  contracts  of  a  deed,  whether  purchaser  may  rely 
on,  800. 

STATUTORY. 

Eorms  of  conveyance,  463. 
Declarations,  accepted  as  evidence,  135. 

their  value  as  evidence,  ib.  136. 

copies  of,  should  accompany  abstract,  281. 

in  matters  of  family  and  pedigree,  322  et  seq. 
Acre,  what  it  contains,  591. 

STATUTORY  OWNERS. 
Enabled  to  sell,  11. 
Who  are,  45,  and  see  ib.,  n. 
May  sell,  within  what  time,  49,  50. 
Can  sell  only  for  gross  sum,  70. 
Cannot  fix  the  price,  except  provisionally,  72. 
Compulsory  purchase  from,  not  a  conversion,  239,  240. 
Refusal,  &o.,  of,  to  convey,  purchaser's  remedies  in  case  of,  532. 
Payment,  &e.,  of  purchase-money,  on  sale  by,  607  et  seq. 
Costs  on  sales  by,  651  et  seq. 

Eights  of  pre-emption  of,  under  Lands  Clauses  Consolidation 
Act,  696  et  seq. 

STATUTORY  REMEDY.    See  Mandamus. 

STEWARD. 

Obtaining  lease  from  employer,  must  prove  its  fairness,  31. 
Has  no  implied  authority  to  enter  into  contracts  for  leases,  174. 
Of  manor,  whether  evidence  of  handwriting  of,  can  be  required, 

288. 
Custom  for,  to  prepai'e  all  surrenders,  valid,  460. 
May  require  copyhold  parcels  to  be  sufficiently  described,  489. 
Infant  deputy,  may  take  surrender  of  married  woman,  528,  n. 
Is  to  indorse  acknowledgment  on  deed  of  consent,  by  pi-otector 

of  settlement  of  copyholds,  632. 
Is  to  enter  assurances  on  Court  Rolls,  633, 
Fees  of,  633,  644,  649,  650. 
On  surrender  of  several  tenements,  460,  650. 
Are  not  taxable  under  6  <fe  7  Vict.  c.  73,  665. 
Is  to  deliver  stamped  copies  of  Court  Roll,  644. 
Not,  as  such,  to  be  made  party  to  suit,  920. 

STIPULATION.    See  Promise. 

Omitted  by  consent,  no  defence,  954. 
Nor  a  breach  of  an  independent,  954. 
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STIPULATION— (coHf^/mcvi). 

Material,  under  agreement,  inability  of  plaintiff  to  perform,  a 
defence  in  Equity,  999. 

STOCK. 

Consideration,  now  pays  ad  valorem  duty,  483,  639. 
Contract  for  sale  of,  not  specifically  enforced,  902  et  seq. 

STOCK  OF  DESCENT. 

Presumption  respecting,  3il. 

STONE. 

Is  a  mineral  as  between  vendor  and  purchaser,  105,  u. 
Got  from  quarry,  whether  a  mineral,  344,  n. 
After  contract,  belongs  to  purchaser,  229,  596. 

STOP  OEDEE. 

On  fund  in  Court,  when  to  be  obtained,  90,  and  see  1100. 

STOPPAGE  m  TRANSITU. 

Eight  of,  on  sale  of  goods,  668,  n.  (c). 

STEANGEE. 

When  liable  for  misrepresentation,  93. 

or  for  slander  of  title,  98. 

To  contract,  equities  under,  cannot  be  enforced  against,  before 

conveyance,  228. 

consenting  to  sale,  bound  by  conditions,  when,  103, 

and  see  742,  769,  770. 

not  generally  a  proper  party  to  suit,  920. 

when  he  may  be  joined,  921. 

Agreement  brought  about  by,  with  fraudulent  object,  yet  valid 

as  between  parties,  968. 

Concealed  incumbrance   of,  when  purchaser  relieved  against, 

769. 
On  purchase  in  name  of,  presumption  of  resulting  trust,  may  be 

rebutted  by  parol  evidence,  889. 

STEIPS. 

Of  waste  land,  presumption  as  to  ownership  of,  151,  310. 

SUB-LESSEE. 

Has  implied  notice  of  title  of  immediate  and  original  lessors, 
793. 

SUBMISSION. 

By  defendant  to  plaintiff's  demand,  its  eflfect  on  costs,  1041. 

SUB-MOETGAGE. 

How  far  it  affects  power  of  sale  in  mortgage,  49. 

SUB-PUECHASEE. 

With  notice  of,  is  affected  by  incapacity  of  orignal  purchaser, 

38,  and  see  688. 
Without  notice,  protected  in  Equity,  688. 

vendor's  lien  is  valid  against,  ib. 
VOL.  n.  °°° 
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STJB-FVROHASEB^(continued). 

Cannot  vary  conditions  of  sale,  &c.,   by  parol  evidence,   as 

against  original  purchaser,  101. 
Mode  of  conveyance  to,  469. 
Stamp  duty  on  conveyance  to,  642. 
Not  a  necessary  party  to  suit  for  specific  performance  of  original 

contract,  926,  and  see  903,  n. 
On  sale  by  Court,  before  certificate  is  absolute,  rule  as  to,  1087. 

SUB-BECITAL. 

Purchaser  not  bound  to  accept,  as  evidence,  under  the  common 
condition,  135. 

SUBSEQUENT.    See  Condition. 

Events,  do  not  affect  binding  contract  for  purposes  of  conver- 
sion, 242. 
do  not  afiect  trustees'  power,  or  want  of  power,  to  give 
receipts,  semhle,  549  et  seq. 
Nor  render  a  contract  voidable  on  ground  of  hardship,  963. 
Title,  acquired  by  vendor,  &c.,  he  must  convey  to  purchaser, 
740  et  seq. 
not  bound  by  mere  assent  to  the  purchase,  770. 
Enrolled  assurance,  under  3  &  4  Will.  4,  c.  74,  confirms  prior 

voidable  estate,  743. 
Acts,  &c.,  may  prove  a  joint  purchase  taken  in  the  name  of  one 
of  several  co-owners,  849. 
what  may  rebut  presumption  of  advancement,  602  ei 
seq. 
of  parties,  cannot  explain  agreement,  884. 

"  SUBSTANTIAL." 

House,  what  is  a,  112,  and  see  124. 

SUBSTITUTION. 

Of  purchaser  from  Court,  on  what  terms  allowed,  1094. 

SUBTEREANEOUS. 

Entry,  by  Eailway  Company,  before  payment  or  deposit,  illegal, 

407. 
Streams,  right  to,  336  et  seq. 

SUCCESSION  DUTY. 

Payment  of,  purchaser  of  reversion  should  stipulate  for,  192. 

Provisions  respecting,  255 — 258. 

What  is  a  "  succession,"  255,  n. 

Purchaser  of  reversion  should  covenant  to  pay,  511. 

Eelative  liabilities  of  vendors  and  purchasers  as  to,  543,  544. 

Inquiry  respecting,  may  be  requisite  on  purchase,  Ch.  XIII. 

a.  2. 
Purchaser  when  protected  against,  779. 

SUFFEE. 

Meaning  of  the  word  in  covenants,  718,  n. 
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SUIT. 

Subject-matter  of,  may  be  sold,  223. 
In  Equity,  a  disturbance,  716. 

is  within  3  &  4  Will.  IV.  c.  27,  347. 
Commeucement  of,  what  is,  348. 
Pendency  of,  whether  an  objection  to  title,  1013. 
Election  between  action  and,  1000,  and  see  Emction. 
As  to  proceedings  in,  for  specific  performance,  Ch.  XVIII., 
s.  10. 

SUPERFLUOUS. 

Lands,  taken  by  Railway  Company,  right  of  vendor,  in  respect 

of,  696  et  seq. 
Cases  in  which  the  right  does  and  does  not  arise,  697. 
Receipt  of  two  directors  suflcient  on  sale  of,  572. 
General  provisions  respecting,  697. 

Meaning  of  the  words  "  town,''  "  adjoining  owners,"  &c.,  on 
sale  of,  under.  Lands  Clauses  Consolidation  Act,  698. 

SUPPORT. 

Of  soil,  right  to,  340. 

How  may  be  acquired,  ib. 

Measure  of,  how  determined,  341 . 

When  right  to  work  minerals  reserved,  342,  489. 

Interfered  with,  gives  immediate  right  of  action,  341. 

SUPPRESSION. 

Of  instruments  only  affecting  equitable  title,  277 — 279. 
Liability  of  vendor's  solicitor  for,  280. 

SURETY. 

Joining  in  bill,  note,  or  bond,  whether  vendor's  lien  affected, 
672. 

SURFACE. 

Deficiency,  on  sale  of  woods,  what  compensation  for,  600. 
Water,  right  of  land -owner  to  divert,  337. 
Subsidence  of,  by  working  minerals,  remedies  of  surface  owner 
for,  342.' 

SURPRISE. 

When  a  ground  for  rescinding  executed  contract,  689  et  seq. 


Not,  in  general,  a  ground  for  enforcing  parol  variation,  948. 
A  ground  of  defence  in  Equity,  949,  965,  et  seq.,  990. 
Not  a  ground  for  opening  biddings  after  certificate  is  absolute, 
1092. 

SURRENDER.    See  Steward. 

Of  prior  life  interest,  in  acceleration  of  power  of  sale,  55. 
Of  outstanding  terms,  condition  as  to  expense  of,  143. 
Of  lease,  agreement  for,  when  to  be  in  writing,  186. 

0  c  c  2 
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SUBSEND:^^.— (continued). 

Of  copyholds,  Avhen  presumed,  300. 

by  whom  prepared,  460. 
Of  satisfied  terms,  'when  presumed,  301,  1049. 
Of  prior  life  estate,  in  order  to  make  a  good  tenant  to  the 

prcBci^e  not  presumed,  303. 
Vendor  of  copyholds  must  if  possible  make,  in  person,  521. 
Of  copyholds  by  married  woman,  528. 
Description  of  parcels  in,  489. 
Purchaser  of  copyholds,  pays  for,  649. 

SUKVEY. 

Entry  for  purposes  of,  by  Eailway  Company,  407,  409. 
Costs  of,  prior  to  contract,  not  recoverable  by  purchaser,  870. 
Of  estate,  expenses  of,  allowed,  on  opening  biddings,  1090. 

SURVEYOE. 

Valuation  of  estate  by,  falsely  asserted,  its  eflfect,  92. 

TJnder  Lands  Clauses  Consolidation  Act,  how  appointed,  408. 

Evidence  of,  what  reliance  placed  on,  690. 

SURVIVING. 

Trustees,  powers  of,  51,  n.  (k),  554,  657,  n. 

SURVIVORSHIP.    See  Joint  Purchasers,  Vacancy. 
Presumption  as  to,  319. 

SUSPICION. 

Mere,  of  fraud,  is  not  notice,  800. 

Nor  ground  of  objection  to  title,  306,  1013. 

Nor  a  sufficient  defence  to  a  suit  for  specific  performance,  951. 


TAIL.    See  Tenant  in  Tail. 

Estate  in,  and  remainders  on,  how  affected  by  3  &  4  Will.  IV. 

c.  27,  359  et  seq.,  362. 
How  affected  by  judgments,  420,  426. 

TAKING. 

Land  by  Railway  Company,  what  is,  195,  n. 

TAXATION. 

Of  costs,  under  6  &  7  Vict.  c.  73,  662  et  seq. 

under  the  Court's  general  jurisdiction,  665. 
under  8  &  9  Vict.  c.  119,  666. 
What  are  special  circumstances  for  directing,  after  delivery,  663. 

afterpayment,  ib. 
TAXES. 

Local,  need  not  be  mentioned  in  particulars,  107. 

TENANCY. 

Of  purchaser,  how  affected  by  contract,  233,  401. 
ceases,  on  conveyance,  532  et  seq. 
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TENANCY— {continued). 

Notice  of,  is  notice  of  tenant's  interests,  415,  791,  792,  982. 

but  not  of  lessor's  title,  798,  799. 
Subsisting,  continues  after  purchase,  747. 
Past,  notice  of,  is  not  notice  of  tenant's  interests,  798. 
Of  v^endor,  notice  of,  is  no  notice  of  lien,  when,  799. 
In  common,  when  presumed  from  an  equal  contribution  of  the 

purchase-money,  &c.,  845. 
From  year  to  year,  contract  for,  not  enforceable  in  Equity,  908. 

TENANT. 

Concurrence  of,  in  apportionment  of  rent,  on  sale,  119,  120. 
Allowances  to,  condition  respecting,  121. 

Agreement  with,  when  within  Statute  of  Frauds,  186,  189,  190. 
Deteriorating  acts  of,  vendor  is  liable  for,  596. 
Vendor  ejecting,  purchaser  may  claim  compensation,  ib. 
Occupying,  purchaser  being,  may  yet  claim  compensation  for 

misdescription,  597. 
how  affected  by  contract,  401. 
Notice  to,  to  pay  rent,  a  disturbance,  716. 

when  vendor  justified  in  giving,  998. 
Liability  of,  to  purchaser  of  reversion,  745. 
Purchase  by,  its  effect  on  tenancy,  747. 
What  acts  by,  are  a  part  performance,  937  et  seq. 
Building  on  landlord's  property,  improves  for  landlord's  benefit, 
771. 
except  in  what  cases,  ib. 

TENANT  AT  WILL. 

How  affected  by  Statute  of  Limitations,  354. 

Who  is,  within  the  statute,  354,  403. 

Tenancy  of,  determined  by  contract  for  purchase,  233,  and  see 

355,  n.,  401,  403,  n. 
Purchaser  taking  possession,  primd  facie,  is,  403. 

TENANT  FOE  LIFE. 

May  sell  or  lease  under  power  to  trustee  for  his  own  benefit, 
31,  35. 

May  purchase  from  trustees  of  settlement,  35. 

Eight  of,  to  rents  of  estate  directed  to  be  sold,  51. 

Not  to  be  prejudiced  by  delay  of  trustee  in  selling,  51,  52. 

Power  of,  to  consent  to  sale,  how  affected  by  alienation,  charges, 
68. 

By  joining  as  protector  in  disentailing  deed,  ib. 

Actual,  or  imminent  death  of,  must  be  disclosed  by  intended 
purchaser  of  reversion,  97. 

Death  of,  after  contract,  gain  by,  belongs  to  purchaser  of  rever- 
sion, 230,  1112. 

Sale  by,  and  remainderman,  estate  liable  to  succession  duty,  257. 

Eight  of  legal,  to  custody  of  deeds,  377. 
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TENANT  FOE  LIFE— (coniirawerf). 

Liability  of,  to  covenant  for  title,  602,  503. 

Entitled  to  what  income  from  purchase-money  paid  into  Court 

under  Lands  Clauses  Consolidation  Act,  610. 
And  reversioner,  sale  by,  is  treated  as  of  an  estate  in  possession, 

686,  687. 
May  sue  for  breach  of  covenants  for  title,  714. 
Remainderman  has  no  claim  on  damages  recovered  by,  730. 
Acquiescence  of,  does  not  bind  reversioner,  771. 
Concurrence  of,  in  settlement,  when  a  consideration,  815,  821. 
Contract  by,  under  power,  enforced  against  remainderman,  911. 
not  under  power,  trustees  for  sale  need  not  adopt, 
918. 
Parol  by,  and  expenditure,  does  not  bind  remainderman,  944. 
Under  vendor's  will,  a  necessary  party  to  suit,  924. 
Not  compelled  to  procure  a  title,  963,  973. 
When  compelled  to  convey  partial  interest,  976,  979  et  seq. 
May  buy,  by  permission,  on  sale  by  Court,  1082. 

TENANT  FROM  YEAR  TO  YEAR. 

How  affected  by  Statute  of  Limitations,  355. 

TENANT  IN  COMMON. 

One  purchasing  of  another,  what  abstract  to  be  furnished,  260, 

265. 
Possession  of  one,  does  not  save  right  of  another,  357. 
May  compel  co-owner  to  produce  deeds,  276. 
Enters  into  what  covenants  for  title,  504,  506. 
Must  perform  the  contract  for  sale,  as  respects  his  own  share, 

978. 
Receiving  entire  profits,  when  liable,  847. 
Of  mortgage,  purchase  of  equity  of  redemption  by,  845. 

TENANT  IN  TAIL. 

Under  Entailing  Act,  may  sell  under  Lands  Clauses  Consolida- 
tion Act,  11. 

In  possession,  whether  abstract  showing  vendor  to  be,  shows  a 
good  title,  264. 

Statutory  bar  against,  its  effect  on  issue  and  remainderman,  359 
et  seq. 

Whether  judgment  creditor  of,  can  take  land  in  execution  against 
remainderman,  431. 

Assurances  by,  629  et  seq. 

Induced  by  fraud  to  bar  the  entail,  remedy  of  remainderman, 
693. 

Confirmation  of  voidable  estate  by,  743. 

Contract  by,  does  not  bind  issue  or  remainderman,  264,  913. 

In  remainder,  decreed  to  convey  base  fee,  and  covenant  to  bar 
remainders  when  practicable,  470,  973. 

Assignees  of  bankrupt  vendor  compelled  to  bar  entail,  741. 
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TENDER. 

By  mortgagor,  necessary  to  prevent  sale  by  mortgagee,  63,  and 
see  306. 

Of  payments  of  annuity,  when  material  to  rights  of  purchaser 

on  death  of  cesttd  qtie  vie,  231. 
Of  conveyance  and  purchase-money,  by  purchaser,  before  action, 

877. 
Sealed,  sales  in  chancery  sometimes  made  by,  1077. 
TENURE. 

Must  be  distinguished  on  sale  of  intermixed  lauds,  141. 

But  need  not  in  contract,  204. 

Misstatement  of,  whether  it  admits  of  compensation,  126,  983, 

984. 
Of  allotments,  265. 
Lands  of  every,  except  ancient  demesne,  are  included  in  1  &  2 

Vict.  c.  110,  s.  13,  431. 
Variation  in,  is  a  breach  of  covenant  for  seisin  in  fee,  715. 

TERMS.    See  Evidence. 

Conditions  as  to  expense  of  getting  in  outstanding,  143. 
Of  contract  must  be  fixed  by,  or  deducible  from,  written  agree- 
ment, 203. 
must  be  acceded  to  by  both  pai-ties,  211. 
plaintiff,  how  far  bound  to  show,  944,  945. 

refusing  'to  perform  material,  a  sufScient 
defence,  999. 

TERM  FOR  YEARS.    See  Lease,  Leasehold,  Married  Womak, 
Satisfied  Terms. 
Bequest  of,  how  affected  by  purchase  of  reversion,  250. 
Old,  what  title  to,  must  be  abstracted,  272. 
Satisfied,  title  to,  must  be  abstracted,  268,  272. 

when  not  deemed  to  be  merged,  251,  465. 

assignment  or  surrender  of,  when  presumed,  301, 1049. 

act  for  dispensing  with  assignment  of,  its  effect,  268. 

what  is  a,  268,  n. 

protected  purchaser,  without  notice,  from  judgments, 
when,  424. 

when  a  protection  against  Crown  debts,  &o.,  454. 
Beneficial,  how  affected  by  judgments,  420,  421. 
Of  married  woman,  how  conveyed,  529. 
Alienation  of,  by  executors,  532. 
Termor  contracting  to  sell  the  fee,  must  assign,  979. 

purchasing  fee,  its  effect  under  old  wills  law,  250. 
Instead  of  fee,  purchaser  need  not  accept,  983. 
Nor  short  instead  of  long,  985. 
Trusts  of,  purchaser  how  far  affected  with  notice  of,  800. 

TIMBER. 

What  trees  are,  122. 
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TIMBER— (conimwed). 

Power  of  felling  reserved  to  leasee,  lease  held  to  be  notice  of, 

87,  n. 
Ornamental,  effect  of  felling,  21,  229,  401,  406. 
Fiduciary  vendors  must  sell  ■with  estate,  60. 
Standing,  trustees  should  sell  with  estate,  60,  and  see  note  {q), 
1072. 
sale  proceeds  of,  are  personal  estate  on  death  of  vendor 
before  completion,  237,  u. 
Condition  for  payment  for,  121, 122. 
Agreement  for  sale  of,  when  to  be  in  writing,  188. 
Felled,  &o.,  after  contract,  belongs  to  purchaser,  229,  596. 
Fall  of,  by  purchaser  in  possession  before  payment,  when  re- 
strained, 232,  401,  and  see  402,  1004. 
a  reason  for  purchase-money  being  paid  into  Court, 

1000. 
by  vendor  in  possession,  when  it  avoids  contract,  406. 
when  a  subject  for  compensation,  ih. 
Price  of,  is  subject  to  stamp  duty,  as  part  of  the  consideration, 
481,  638. 
interest  upon,  when  payable  during  delay,  579  et  seq. 
Compensation  for  surface  deficiency,  on  sale  of  timber  estate, 

600. 
Price  of,  included  as  part  of  price  of  estate,  on  opening  biddings, 
1088. 

TIME. 

What,  allowed  for  election  by  infant  purchaser,  20. 

for  impeaching  or  setting  aside  purchase,  &c,, 

41,  731. 
for   election  by  assignee  of  bankrupt,  or  dis- 
claimer by  his  trustee,  235,  236. 
For  sale  by  fiduciary  vendors,  Ch.  II.  s.  1. 
As  between  the  eestvis  que  trust,  51. 
For  sale  by  executors  under  implied  power,  53,  54. 
Sahin  v.  Heoupe,  remarks  ou,  53. 
For  sale  by  trastee,  may  not  be  anticipated,  55. 
when  may  be  postponed,  ib. 
For  investment  by  trustee,  79. 
For  delivery  of  abstract,  and  completion,  conditions  as  to,  114, 

115,  260,  282. 
For  making  searches,  459. 

For  objecting  to  title,  conditions  limiting,  144—148,  and  see  157. 
may  be  used  by  fiduciary  vendor,  144, 157. 
For  further  objections  to  title,  conditions  limiting,  145. 
When  it  begins  to  run,  148. 
For  acceptance  of  offer,  213. 
Of  death,  presumption  .as  to,  317. 
Eegisters  when  evidence  of,  321. 
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TIME — {continued ). 

For  examination  of  deeds,  283,  375. 

What  aUowed  under  the  3  &  4  Will.  IV.  c.  27,  347  et  seq. 

What  excluded,  363  et  seq. 

Essential  at  Law,  and  when  in  Equity,  116,  Ch.  X.  s.  1,  891. 

in  Equity,  when  vendor  incurs  liability  by  keeping 
the  property,  384. 
or  when  property  is  of  fluctuating  value, 
385. 
or  of  a  determinable 

character,  ib. 
or  is  required  for  an 
immediate  purpose, 
ib. 
or  where  vendors  are  a  fluctuating  body, 
ib. 
When  made  essential  as  to  requisitions,  whether  essential  also 

as  to  the  completion  of  the  purchase,  386. 
When  not  made  essential,  may  be  limited  by  notice,  388. 
When  held  to  remain  at  option  of  purchasers,  390. 
May  be  enlarged  or  waived  in  Equity,  ib. 

by  proceeding  in  purchase,  ib. 
by  neglect  to  require  possession,  ib. 
by  not  objecting  to  delay  in  completion, 
392. 
Cannot  be  enlarged  at  Law,  390,  888,  891. 
For  setting  aside  sale  of  reversion,  when  it  begins  to  run,  69.'). 
For  executing  a  further  assurance,  what  allowed,  721. 
Priority  in,  when  it  governs  the  equities,  764  et  seq. 
Its  effect,  in  considering  the  sufficiency  of  acts  of  part  perform- 
ance, 937,  938. 
What  lapse  of,  sufficient  to  bar  relief  in  Equity,  996  et  seq. 

where  there  is  a  refusal  to  perform  the  contract, 
997. 
For  sale  by  Court,  1078,  1079. 

Fixed  for  sale  by  author  of  trust,  Court  cannot  in  genei-al  anti- 
cipate, 1083,  1109. 

TITHE. 

Grant  of,  when  lost,  condition  as  to,  151. 

Where  estate  is  sold  free  from,  exemption  should  appear  on  the 

abstract,  263. 
What  title  to,  should  be  abstracted,  273. 
Commutation  of,  327. 
Should  be  shewn  in  abstract,  280. 
Merger  of,  273,  327,  u.,  1047. 
When  held  as  lay  property,  273,  n. 
Apportionment  of,  329. 
Exemption  from,  or  modus,  how  proved,  328,  329. 
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TITHE— (, 

How  affected  by  Statute  of  Limitations,  330,  348. 

by  judgments,  420,  425,  426. 
Liability  to,  a  fatal  defect,  if  estate  sold  as  tithe-free,  985,  986. 
Unless  freedom  from  tithe  seems  to  have  been  no  part  of  the  in- 
ducement to  the  purchase,  989,  sed  qu. 

TITHE-PEEE. 

Title  to  estate  sold  as,  268,  273,  985,  986. 

When  estate  is  sold,  exemption  should  be  shewn  on   abstract, 
263,  268. 

TITLE.    See  Makketable  Title,  Time. 

Instances  of  good,  bad,  and  doubtful,  1046. 

Fiduciary  vendors  must  show  a  marketable,  75. 

Marketable,  Court  does  not  always  require,  80. 

As  to  disclosure  of  defects,  &c.,  in,  by  vendor,  85. 

Want  of,  to  material  part  of  estate,  127. 

Conditions  respecting,  132— 148,  158. 

Known  to  be  defective,  its  effect  on  condition  as  to  time  for 

making  objections,  145.. 
"  Satisfactory,"  means  "  marketable,"  146,  what  is,  76,  116. 
Clear  stipulation  as  to,  binds  purchaser,  136,  137. 
Conditions  restrictive  of  marketable,  should  be  sparingly  iised 

by  trustees,  158,  159. 
Pretended,  sale  of,  is  illegal,  222. 
What  is  a  pretended,  ib. 
What  is  not,  223. 
Purchaser  claiming  accruing  benefit  to  estate,  when  bound  to 

accept,  230. 
Verification  of,  130, 133,  142. 

Commencement  of,  under  special  conditions,  138,  139. 
What  is  a  sufficient  root  of,  273,  275. 
When  perfect,  260  et  seq. 
What  are  not  defects  in,  261. 

Good,  though  immediate  conveyance  not  procurable,  264. 
What  to  be  abstracted,  in  various  cases,  Ch.  VIII.  s.  3. 
Must  extend  over  what  period,  271. 
Abstracted,  acceptance  of,  its  effect,  286. 
Defects  in  client's,  not  to  be  disclosed  to  another  client,  ih. 
Under  Tithe  Commutation,  Prescription,  and  Limitations  Acts, 

327  et  seq. 
When  must  be  shewn,  where  time  not  made  essential,  387,  388. 
Objections  to,  negotiations  upon,  and  waiver  of,  Ch.  X.  s.  2. 
Possession,  when  a  waiver  of  objections  to,  398  et  seq. 
Waiver  of  objections  to,  by  acts  of  ownership,  401  et  seq. 
Fiduciary  vendors,  whether  bound  to  covenant  for,  505. 
Owners  or  incumbrancers  not  making,  power  of  purchasers 

under  Lauds  Clauses  Consolidation  Act,  1845,  532,  546. 
As  to  payment  of  interest  during  delay  in  making  out,  676  et  seq. 
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TITLE— (coniinued). 

Affidavit  of,  on  petition  for  payment  of  purchase-money  out  of 

Court,  612. 
To  land  proposed  for  reinvestment,  must  be  approved  by  Court, 

614. 
Statutory,  vendor's  costs  of  making  out,  Railway  Companies,  &c., 

pay,  651. 
Defects  in,  vendor  until  conveyance  must  make  good,  542. 

purchaser's  general  remedies  for,  after  conveyance, 

depend  on  vendor's  covenants,  711, 
purchaser  neglecting  to  investigate,  has  notice  of, 
789,  793. 
Of  purchaser,  when  impeachable  under  Registration  Acts,  782. 
Defective,   purchaser   accepting,  through  fraud  of  vendor,  re- 
lieved, 731, 
New,  acquired  by  vendor,  purchaser's  right  to,  740,  see  770. 
Lessor's,  lessee  has  notice  of,  793. 

how  far  purchaser  from  lessee  has  notice  of,  799. 
condition  against  production  of,  133,  153. 
Want  of,  to  any  part,  when  fatal  at  Law,  872,  874, 

contract  going  off  through,  whether  purchaser  can 

claim  damages,  871. 
may  recover  his  expenses,  375. 
whether  he  is  liable  for  use  and  occupation,  876. 
Certificate  of,  must  be  procured,  before  injunction  against  action 

for  want  of  title  dissolved,  890. 
Time  for  showing,  in  action  at  Law,  891. 
Equitable  objections  to,  entertained  at  Law,  892. 
Want  of,  in  plaintiff,  when  a  defence  on  the  ground  of  non- 
mutuality,  969  et  seq. 
when  a  vendor's  defence,  974  et  seq. 
when  a  purchaser's  defence,  983  et  seq. 
Reference  of,  and  proceedings  thereon,  1005  ei  seq. 

on  purchase  under  decree,  1094. 
What,  may  be  required  on  reference,  1009  et  seq. 

or  by  purchaser  under  decree,  1009. 
Bad,  purchaser  after  great  delay  not  forced  to  accept,  1022. 
Costs,  how  affected  by  questions  of,  1033  et  seq. 
Supported  by  decision  of  the  Lords,  yet  not  absolutely  good, 

1011,  n.  (m). 
Instances  of  good,  bad,  or  doubtful,  1046  et  seq. 
Registration  of,  under  Land  Registry  Act,  1050  et  seq. 
Declaration  of,  1050,  1057. 

Purchaser  on  Sale  under  Settled  Estates  Acts,  has  an  indefea- 
sible, semhle,  1068. 
Investigation  of,  on  sales  by  Court,  Ch.  XXI.  s.  4, 

TOMBSTONE. 

Evidence  of  pedigree,  323, 
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TOWN. 

What  is  a,  698. 

TEADE. 

In  contract  for  pi'operty  connected  with,  time  generally  essential 

in  Equity,  385. 
Covenant  not  to  carry  on,  when  enforceable,  703. 
how  not  waived,  708. 
its  meaning  in  a  parliamentary  con- 
veyance, 464. 
Vendors  held  to  carry  on,  at  their  own  risk,  582. 
,  Property  purchased  for  purposes  of,  does  not  survive  in  Equity, 
844  et  seq. 
Usage,  evidence  of,  in  explanation  of  agreement,  881. 

TEADITIONARY  EVIDENCE. 

Receivable  in  matters  of  pedigree,  323  et  seq. 

TRAITORS. 

How  far  disqualified  to  sell  or  buy,  10,  23. 
Effect  of  pardon  of,  10,  11. 

TRANSFER. 

Written,  of  parol  agreement,  when  a  valuable  consideration, 

187. 
Of  mortgage,  omission  to  give  notice  of,  its  effect,  801,  802. 

TRAVELLING. 

Expenses,  for  inspection  of  deeds,  who  bears,  374,  375. 

TREASON. 

Its  effect  on  sale  or  purchase,  10,  23. 

TREATY. 

For  purchase,  relative  duties  of  parties  during,  Ch.  III. 
And  agreement,  test  of  difference  between,  211. 

TRUST.    See  EBSULTiNa  Trust. 

When  not  to  be  disclosed  on  abstract,  277  et  seq. 

How  affected  by  Statute  of  Limitations,  351,  352,  365,  363. 

What  is,  and  what  is  not,  an  express,  351. 

Vendor's  lien  for  purchase -money,  is  not  an  express,  364,  669. 

For  payment  of  debts,  trustee  for  sale  may  give  receipts  under 
a,  547. 

Estates  held  in,  how  affected  by  judgments,  421  et  seqt 
by  Crown  debts,  453. 

Land  improperly  purchased  but  of  trust  money,  becomes  im- 
pressed with,  860. 

Property,  improperly  sold,  becomes  reimpressed  with,  when, 
827. 

Resulting,  on  purchase  in  name  of  stranger,  850  et  seq. 

Declaration  of,  by  person  holding  legal  estate,  its  effect,  759. 

By  whom  should  be  signed,  850. 
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TEVST— (continued). 

Whether  binding,  if  in  favour  of  a  volunteer,  850. 
Breach  of,  purchaser  when  affected  with  notice  of,  795. 
when  an  available  defence,  959,  963. 
TRUSTEE  ACT,  1850. 

Conveyance  or  vesting  of  legal  estate  under,  534  et  seq.,  1029, 
and  1106,  1107  m  notis. 
in  case  of  lunatic  or  infant  trustee  or  mortgagee, 
535. 
of  trustee  out  of  the  jurisdiction,  ib. 

or  it  being  unknown  who  was  the 
survivor    of   several    trustees, 
535. 
or  dying  without  an  heir,  536. 
or  refusing  to  convey,  ih. 
of  heir  or  devisee  of  mortgagee  being  out  of 

the  jurisdiction,  537. 
or  refusing  to  convey,  ih. 
or  being  unknown,  ib. 
Costs  of  conveyance  or  vesting  order  under,  535,  n. 
Order  made  under,  when  conchisive  proof  of  facts  alleged,  539. 
Meaning  of  terms  used  in,  635,  n.,  540. 

Cases  where  vendor  or  his  heir  is  held  to  be  trustee  for  pur- 
chaser under,  541. 

TRUSTEE  RELIEF  ACT. 

Mortgagee  may  pay  in  surplus  proceeds  of  sale  under,  77,  562, 
607. 

When  auctioneer  may  pay  in  deposit  under,  164. 

Purchaser,  is  not  a  trustee  under,  227,  n. 

May  afford  means  of  perfecting  titles  in  some  cases,  562,  607. 

Purchaser  subject  to  a  pecuniary  charge,  may  not  pay  in  pur- 
chase-money under,  607. 

Aliter  where  there  are  adverse  claims,  or  no  power  to  give 
receipt,  ib. 

TRUSTEE.    See  Tenant  for  Life. 

And  cestui  qii^  trust,  transactions  between,  15. 
Purchases  by,  voidable,  rules  as  to,  24—42. 
What  trustees  are  within  rules  against,  35,  36. 
For  sale  how  far  disqualified  from  purchasing,  36. 

may  not  sell,  when  objects  of  trust  satisfied,  54. 
should  promote  competition,  72, 
As  to  sales  by,  Ch.  II.  ss.  1,  2,  3,  4, 
Fictitious  sale  by,  set  aside,  54. 
Sale  by,  under  Lord  Cranworth's  Act,  58,  66. 
Liability  of,  refusing  to  adopt  contract  of  cestiiis  que  (nist,  71. 
As  to  purchases' by,  Ch.  II.  s.  5. 
Of  bankrupt  under  Act  of  1869,  47,  59,  236,  253. 
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TRUSTEE— (continued). 

Inquiry  of,  and  notice  to,  as  to  incumbrances,  and  of  completion, 
89,  414,  634,  784. 

Liability  of,  for  giving  wrong  information,  415. 

De  son  tort,  liability  of,  77. 

Cannot  allow  compensation  for  his  own  mistakes,  129. 

Special  conditions,  whether  he  can  buy  or  sell  under,  80, 
157. 

Acting  as  solicitor  or  auctioneer,  cannot  charge  costs  or  com- 
mission, 77,  166,  661. 

Acting  prudently,  not  liable  for  loss  through  auctioneer,  166. 

Of  estate,  vendor  is,  for  purchaser  after  contract,  227. 

Where  title  derived  through  surviving,  his  will,  containing  a 
general  devise,  should  be  produced,  307. 

Provisions  respecting,  in  Statute  of  Limitations,  351,  362,  354, 

355,  363. 

Acknowledgment  of  title,  or  payment  by,  bars  cestin  qn,e  trust, 

356,  366. 

Covenants,  on  sale  by,  75,  119,  157. 
Bound  to  convey  at  request  of  cestniii  que  trust,  470,  533. 
or  of  trustee  for  sale,  76. 
but  only  by  the  description  under 
which  he  took  the  estate,  533. 
Conveyance  from,  under  Trustee  Act,  1850,  534  et  seq.,  1029, 

1106. 
Becoming  bankrupt,  may  be  superseded,  539. 
Purchaser  from,  when  bound  to  see  to  application  of  purchase- 
money,  Ch.  XIII.  s.  3. 
When  protected  from  this  liability  by  statute,  545,  546. 
On  what  principles  the  doctrine  of  the  purchaser's  liability 

depends,  546  et  seq. 
Power  of,  to  release  part  of  mortgaged  land,  or  to  sell  land  in 

which  trust-moneys  have  improperly  been  invested,  &c.,  559  et 

seq.,  561,  562. 
Surviving  or  continuing,  when  competent  to  give  a  discharge 

for  purchase-money,  554  et  seq. 
Devisees  of  surviving,  when  able  to  sell,  556. 
Purchase-money,  how  to  be  paid,  on  sale  by,  602. 
All  the  trustees  should  join  in  the  receipt,  557. 
Whether  disclaiming,  should  concur  in  receipt,  557,  658. 
Appointed  by  Court,  has  the  same  discretionary  powers  as  an 

original  trustee,  558. 
Compulsory  sale  by,  under  power,  is  a  conversion,  617. 
Liability  of,  for  loss,  602,  603. 

Can  make  good  title  to  purchaser  without  notice,  756  et  seq. 
Legal  estate  got  in  from,  when  available,  757 — 760. 
Improperly  purchasing  in  his  own  name,  holds  for  the  cestuis 

que  trust,  860. 
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TRUSTEE—  {continued^. 
Notice  to,  eflfeot  of,  802. 
Contract  by,  enforced  against  eeakiia  que  trust,  unless  it  be  in 

breach  of  trust,  913. 
Eepresents  his  cestuis  que  trust  for  the  purposes  of  suit,  when, 

925. 
Agreement  by,  to  exonerate  estate,  not  enforced  against,  963. 

TRUSTEES  AND  MORTGAGEES  ACT. 
Sale  by  mortgagee  under,  47,  48,  65,  66. 
by  trustee  under,  58. 

TRUST-MONEY. 

Purchaser,  when  liable  to  see  to  application  of,  Ch.  XIII.  s.  3. 
Invested  in  purchase  or  on  mortgage  of  land,  as  to  the  power 

of  the  trustees  to  deal  with  the  land,  559  et  seq. 
Land  purchased  with,  becomes  impressed  with  trust,  860,  861. 
Evidence  of  purchase  with,  860. 

TUNNELLING. 

By  Railway  Company,  whether  a  "taking,"  195,  n.,  196,  n., 
408. 

TURNPIKE  TOLLS. 

Not  within  3  &  4  Will.  IV.  c.  27,  364. 


UMPIRE. 

How  to  be  chosen,  672. 

How  to  be  appointed,  under  Lands  Clauses  Consolidation  Act, 

574,  676,  895. 
His  decision  conclusive  as  to  value,  994. 
Except  in  what  cases,  995. 

UNASCERTAINED. 

Cestuis  que  trust,  trustees  for,  can  give  receipts,  547. 
Interest  under  expected  inclosure  award,  sale  of,  at  inadequate 
price,  supported,  992. 

UNAUTHORIZED. 

Agent,  acts  of,  may  be  adopted,  when,  173. 
Acts,  by  agent,  bind  principal,  when,  168,  169. 

UNAVOIDABLE. 

Obstacle,  whether  delay  in  making  out  title  is  an,  584. 

UNCERTAINTY. 

In  material  terms  of  agreement,  fatal,  204,  209,  946. 

Of  amount  of  consideration,  whether  material,  as  respects  the 

question  of  adequacy,  685,  992. 
As  to  quantity  of  land  taken,  its  effect,  1002. 
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UNDEKLEASE.    See  Sub-lessee. 

Sold,  should  be  so  described,  109,  127,  133,  134. 

Effect  of  agreement  by  lessor  to  purchase,  252. 

Instead  of  lease,  purchaser  need  not  accept,  109,  127, 984. 

nor  need  vendor  grant,  983. 
Covenants,  on  sale  by  way  of,  503. 

UNDERTAKING. 

By  vendor,  in  conditions,  strictly  construed,  100. 
JFor  delivery  of  possession,  not  enforced  in  Equity,  387. 
By  solicitor,  for  payment  of  costs,  enforced  summarily,  379. 
to  perfect  title,  not  so  enforced,  400. 
to  complete  purchase,  enforced  as  an  agreement, 
211. 

UNDERVALUE. 

Vendor  selling  at,  has  no  remedy,  679. 

UNDERWOOD.     See  Coppice. 

UNDIVIDED  SHARES. 

Trustees  should  not  sell  in,  60. 

Purchaser  having  contracted  for  entirety  not  compellable  to 
take,  984. 

UNTENABLE. 

Objection  made  and  persisted  in,  vendor,  under  condition,  may 

rescind  contract,  144. 
Requisitions,  danger  of,  394,  and  see  1040. 

USAGE. 

Parol  evidence  admissible  to  explain  local,  209. 

or  trade  or  professional,  881. 
Modem,  may  show  what  passed  under  ancient  grant,  309. 

USE  AND  OCCUPATION. 

Purchaser,  when  liable  for,  233,  404,  876,  and  see  909. 
may  sue  for,  when,  234,  404,  748. 

USUAL. 

Covenants,  what  are,  153, 499. 

should  not  be  described  as,  in  particulars,  153. 

USURY. 

What  is  not,  118,  and  see  ib.,  n.  (e),  221. 
Interest  amounting  to,  may  be  reduced,  693. 


VACANCY. 

Occurring,  pending  contract  for  sale  of  advowson,  231. 

In  trust,  directed  to  be  filled  up,  whether  surviving  trustees 

can  give  receipts,  555. 
Of  possession,  no  notice  of  vendor's  want  of  title,  799. 
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VAGUE. 

Description  of  copyholds,  sufficient,  142. 

estate,  when  insufficient  in  agreement,  203. 

VALUATION. 

Trustees  for  sale,  may  make  a,  70. 

As  to  fixing  price  of  land  by,  205,  206. 

Under  Common  Law  Procedure  Act,  207,  208. 

As  to  fixing  price  of  land  by,  under  Lands  Clauses  Consolida- 
tion Act,  72,  407,  573. 

Agreement  to  sell  at  a,  205  eiseg.,  472,  994. 

Mistake  of  valuer  in,  may  be  rectified,  when,  573. 

Should  be  signed  by  all  the  valuers  at  the  same  time  and 
place,'  ib. 

Misstatement  of,  by  vendor,  its  effect,  92. 

Low,  vendor  need  not  disclose,  85. 

Of  timber  and  fixtures,  as  to  interest  on  amount  of,  579  et  seq. 
amount  of,  is  subject    to  ad   valorem 
duty,  and  miist  be  stated  in  convey- 
ance, 481,  638. 

VALUE. 

Alteration  in,  after  contract,  229  et  aeq.,  596. 

immaterial,  on  the  question  of  adequacy  of  con- 
sideration, 690,  990,  994. 
Whether  purchaser,  rescinding  contract,  can  claim  for,  869. 
Fluctuating,  of  property,  may  make  time  essential,  385. 
Eelative,  of   covenants,  Court    will    not  determine,  810,  n., 
980,  n.  (y). 

VAL  LTERS.    See  Valuation,  Arbitrator. 

Under  Commons  Inclosure  Act,  cannot  bviy  lands  in  parish,  27. 

VAEIATION.    See  Funds. 

Parol,  of  conditions,  &o.,  generally  inadmissible,  101. 

Should  be  reduced  into  writing,  ib. 

Of  description  of  parcels^  its  effect,  104. 

Of  contract,  by  auctioneer  or  agent,  163, 171. 

Between  statutory  and  local  measurements,  590. 

In  quantity  or  quality  of  estate,  when  a  subject  for  compensa 

tion,  592  et  seq. 
Of  offer,  in  reply,  amounts  to  a  refusal,  213. 
'Parol,  of  contract,  inadmissible  at  Law,  880,  891. 

whether  admissible  on  behalf  of  plaintiff  in  Equity,  947, 

948. 
is  admissible  on  behalf  of  defendant  in  Equity,  949  et 

seq.,  and  see  955. 
proved  by  defendant's  agent,  plaintiff  allowed  to  take 
decree  with,  1023. 

VOL.  IT.  "  °  P 
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YABIA.TIO'N— (continued). 

offered  by  bill,  defendant  may  elect  to  take  decree  •with, 

1025. 
proved  by  defendant,  he  may  take  a  decree  with,  when, 

1025. 

VEKBAL. 

Declarations  at  sale,  their  effect,  100, 101. 

should  be  reduced  into  writing,  101. 
Appointment  of  agent,  inexpedient,  168. 
Agreements.    See  Statute  of  Peauds,  Ch.  VI.  and  Ch .  XVII. 

sect.  4. 
Evidence,  when  admissible,  to  explain  agreement,  209,  880  et 

seq. 
Enlargement  of  time,  bad  at  Law,  391,  891. 
Waiver  of  contract  not  under  seal,  whether  a  defence  at  Law,  or 

in  Equity,  888,  995. 

VERIFICATION. 

Of  abstract,  vendor's  liability  respecting,  130,  132,  133, 142, 
374. 
not  excluded  by  condition  against  production,  133. 
acceptance  of  title,  396. 
Conditions  respecting,  130 — 133. 

Should  be  at  vendor's  expense,  on  sale  in  lots,  142,  158. 
What  evidence  necessary  for,  Ch.  VIII.  s.  6. 
Of  Court  Eolls,  288. 
-  Delay  in,  effect  of,  as  to  interest,  589. 

VESTING  OEDEE. 

Under  Trustee  Act,  1850, 535  et  seq. 

Operating  as  conveyance  is  liable  to  stamp  duty,  540,  642. 

Costs  of  obtaining,  1036,  1037. 

VEXATIOUS. 

Ee-investments,  costs  of,  not  allowed,  657. 

Objections  to  title,  reference  refused  on  ground  of,  1007. 

Conduct,  its  effect  on  costs,  1033  et  seq. 

VOID. 

Lease,  no  abatement  allowed  for,  on  sale  of  reversion,  982. 

yOIDABLE. 

And  void  assurances  by  infant,  distinguished,  2,  n. 

Contract,  how  may  be  set  up,  95. 

Estate,  oreatedby  tenant  in  tail,  how  confirmed,  743. 

Or  void,  agreements,  &c.,  purchaser  how  far  bound  by  notice 

of,  809  et  seq. 
Leases,  whether  vendor  may  set  aside,  for  his  own  benefit,  809. 
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VOLUNTARY. 

Trust  for  payment  of  creditors,  -whether  within  the  3  &  4 

WiU.  IV.  c.  27,  s.  25,  351. 
fraudulent,  within   27  Eliz. 
c.  4,  813. 
Settlements,  Law  respecting,  812  et  seq. 

valid,  notwithstanding  notice,  812. 

against  subsequent  judgments,  425. 
what  are  and  what  are  not,  813  et  seq. 
concuiTence  of  wife  or  stranger  in,  when  a  suffi- 
cient consideration,  814. 
may  be  validated  by  matter  ex  post  facto,  823. 
how  far  enforceable  by  the  volunteers,  823,  n. 
who  may  set  aside,  825. 
not   necessarily  fraudulent    as   against  creditors 

under  13  Eliz.  c.  5,  827. 
person  who  has  assisted  in  preparing,  may  not 

claim  adversely  to,  831. 
by  traders,  how  affected  by  the  recent  Bankruptcy 
Act,  831,  859. 
Ezpenditure  on  property  of  wife  or  child,  valid  as  against 

assignees  in  bankruptcy,  859. 
Settler  selling,  speoilio  performance  can  be  enforced  against, 
but  not  by  him,  914,  958. 

VOLUNTEERS. 

Under  a  settlement  avoided  by  27  Eliz,  c.  4  have  no  claim 

against  purchase-money  paid  to  settler,  812. 
Whether  they  can  enforce  the  settlement,  S23,  n. 

VOTES. 

Splitting,  hand  fide  purchase  with  view  to,  valid,  224,  958,  u. 
Purchaser  not    entitled,  before    completion,  to  parliamentary 
franchise,  232. 


WAIVER.    /S'ce  Time. 

Of  notice  of  sale  by  mortgagee,  64. 

Of  breaches  of  covenants  in  lease,  154, 155. 

Title  of  reversioner  when  to  be  shewn,  where  waiver  of  breaches 

relied  on,  156. 
Of  time  fixed  for  delivery  of  abstract,  282. 

generally,  390  et  seq. 

what  amounts  to,  ih. 
Conditional,  effect  of,  395,  398. 
Modified,  effect  of,  403. 
Of  title,  and  objections  to  title,  Ch.  X.  s.  2,  401  et  seq.,  461,  988> 

preparation  of  conveyance  whether  a,  397,  461. 
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WAIVEE— (coMiiMMfid). 

Of  objections  to  defective  title,  may  not  exclude  right  to  com- 
pensation for  the  defect,  402,  597. 
Of  irregularities,  on  an  arbitration,  573. 

Verbal,  of  parol  contract,  whether  sufficient  at  Law,  888,  996. 
Of  contract,  what  sufficient  as  a  defence  in  Equity,  995. 

must  be  conclusively  established,  996. 
Of  title,  whether  to  be  alleged  in  bill,  927. 
no  reference  directed,  1007,  1022. 
not  necessarily  waiver  of  compensation,  979. 
Of  forfeiture,  its  effect  under  23  &  24  Vict.  c.  38,  747. 

"WARRANT  OF  ATTORNEY. 

Judgment  under,  and  insolvency  of  debtor,  310. 

WASTE. 

Conditions  on  sale  of  land  formerly  being,  151. 
Encroachments  on,  title  to,  ib. 

Strips  of,  presumption  as  to  ownership  of,  161,  n.,  310. 
By  purchaser  in  possession,  restrained,  232, 1003. 

a  ground  for  pijirchase-money  being  paid  into  Court,  1000. 
Effect  of,  on  right  to  rescind,  21. 

By  vendor,  after  contract,  entitles  purchaser  to  compensation, 
596. 
when  a  sufficient  defence  to  purchaser,  998. 

WATER. 

Misdescription  as  to  supply  of,  128. 

Rights  of,  title  to,  under  Prescription  Act,  336  ei  seq. 

condition  as  to  property  being  taken  subject  to,  143. 
Eight  to  foul,  338. 

pump  and  use,  339. 

WATERCOURSE. 

Rights  of,  undisclosed,  106,  128. 
Law  respecting,  336. 

Title  to,  under  Prescription  Act,  336  et  seq. 
must  flow  in  a  definite  channel,  337. 
distinction  between  natural  and  artificial,  a    respects 

the  rights  which  may  be  acquired,  338. 
as  respects  canals,  339. 
As  to  ownership  of  soil  of,  340. 

Existence  of,  with  right  for  stranger  to  open,  does  not  admit 
of  compensation,  128,  986. 

WATERWORKS  COMPANY. 

Agreement  to  sell  or"  conveyance  to,  does  not  include  mines, 
&c.,  unless  named,  105,  192,  489. 
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WAY. 

Eight  of,  undisclosed,  106,  128,  733,  990. 

condition  as  to  property  being  taken  subject  to,  143. 
its  effect,  143. 

title  to,  under  Prescription  Act,  334  et  seq. 
how  may  be  defeated,  334,  336. 
What  is  a  public  or  private,  335. 
Of  necessity,  what  is  a,  ib.,  336,  493,  n. 

grant  and  reservation  of,  when  implied,  493. 
Eight  of,  when  it  will  pass  under  the  words  "all  ways,  &c., 
usually  enjoyed,"  494. 
when  purchaser  affected  with  notice  of,  791. 
Necessary,  obstruction  of,  a  disturbance,  716. 

WEDLOCK. 

Child  bom  in,  is  presumably  legitimate,  312. 

WEIGHTS  AND  MBASUEES. 

Statutory  meaning  of  expressions  referring  to,  not  alterable  by 
evidence  of  usage,  &c.,  881. 

WESTMINSTER  IMPEOVEMBNT  BONDS. 
Are  within  4th  section  of  Statute,  of  Frauds,  187. 

WIDOW.    See  Married  Woman. 

Settlement  by,  before  marriage,  on  children  by  former  husband, 

not  fraudulent,  822. 
Whether  she  may  adopt  husband's  contract  for  sale  of  her 
estate,  917. 

WIFE.    See  Married  Woman. 

Of  vendor,  holding  deeds,  not  a  proper  party  to  suit  for  specific 

performance,  378,  n.  (fc),  920. 
Post-nuptial  settlement  on,  when  voluntary,  813  ei  seq. 
Concurrence  of,  in  post-nuptial  settlement,  when  a  sufiicient 

consideration,  814. 
Purchase  in  name  of,  an  advancement,  853  et  seq. 

when  valid  in  case  of  bankruptcy,  858. 
not  within  the  27  Eliz.  c.  4,  858. 
when  specific  performance  may  be  enforced 
against,  913. 
Vendor  whether  compellable  to  procure  concurrence  of,  973. 

WILFUL. 

Default,  as  respects  liability  to  interest,  116,  117,  584. 

what  is,  116,  117,  584,  n.    See  Account,  Default. 
as  respects  delivery  of  abstract,  282. 
effect  of,  387. 
Eefusal,  &c.,  of  statutory  owners,  Eailway  Companies  do  not 
pay  costs  occasioned  by,  652,  656. 
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WILL. 

Effect  of  Dew  law  on  relative  rights  of  heir  and  devisee  of 
vendor,  244. 
on    relative  rights  of  heir  and  devisee  of 
purchaser,  249. 
Speaks  from  what  date,  249,  250,  551. 
Republication  of,  249 
General  devise  in,  an  insufficient  root  of  title,  274. 

whether    still  specific  under  the  new  law, 
570,  n. 
Copy  of,  should  accompany  abstract,  when,  280. 
What  evidence  of,  required,  296. 

under  recent  Probate  Act,  297. 
Thirty  years  old,  proves  itself,  ib. 
When  to  be  proved  in  Equity,  298,  306,  and  see  1014. 
How  proved  under  present  law,  297. 
When  to  be  produced  as  negative  evidence,  306,  510. 
Not  affecting  the  estate,  received  as  evidence  of  intestacy,  311. 
Proved,  vendor  must  verify  abstract  by  office  copy  of,  375. 
Eegistration  of,  after  time  fixed  by  Statute,  effect  of,  624 — 626, 

782. 
Eegistered  or  entered  on  Court  Eolls  is  notice,  789. 
Whether  purchaser  can  claim  copy  of,  on  completion,  620. 
Purchaser's,  how  affected  by  contract,  see  Ch.  VII. 

by  conveyance,  748. 
When  sufficiently  executed  under  Wills  Act,  768. 

WINDFALLS. 

After  contract,  belong  to  purchaser,  229. 

WINDING-UP. 

Petition  for,  is  not  a  lis  pendens,  457,  789,  u. 

WITHDRAWAL. 

Of  unaccepted  offer,  admissible,  212. 

Of  landowner's  opposition,  agreement  founded  on,  176,  ib.,  u. 

WITHOUT  RESERVE. 

On  sale,  no  bidder  must  be  employed  by  vendor,  102, 103, 114, 

180—182. 
Auctioneer  selling,  may  not  receive  bidding  from  vendor,  163. 

WITNES  S.    See  Attksting  Witness. 
Signature  as,  its  efiect,  216. 

WOODLAND. 

Compensation  for  surface  deficiency,  ou  sale  of,  600. 
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WOODS  AND  FORESTS. 

Protection  to  purchasers  from  Commissioners  of,  779. 
Commissioners  of,  can  neither  sue  nor  be  sued  for  specific  per- 
formance, 911. 
Agreements  by,  not  liable  to  stamp  duty,  220. 

WRONGFUL. 

Claim,  &c.,  when  a  breach  of  covenants  for  title,  717. 


YARD. 

Sold  with  house  and  no  title  to,  127. 


THE  END. 


LONDON : 
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